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DIRECTORY   OF   THE   JUDICIARY    DEPART- 
MEST  OF  THE  STATE  OF  ILLINOIS. 

OOBBBOTBD  TO  DBCBMBIB  8,  1910. 


The  judiciary  department  of  the  State  of  Illinois  is  compoeed  of 
(1)  the  Supreme  Court;  (2)  Appellate  Courts;  (3)  Circuit  Courts; 
(4) Courts  of  Cook  County;  (5)  City  Courts;  (ti)  Municipal  Court 
of  Chicago;    (7)   County  and  Probate  Courts. 

(1)  THE  SUPREME  COURT. 


The  Supreme  Court  consists  of  seven  justices,  elected  for  a  term 
of  nine  years,  one  from  each  of  the  seven  districts  into  which  the 
State  is  divided. 

Formerly  the  State  was  divided  into  three  grand  divisions,  Southern, 
Central  and  Northern,  in  which  the  terms  were  held,  with  one  clerk 
for  each  of  the  three  grand  divisions  elected  for  a  term  of  six  years, 
the  court  sitting  at  Mount  Vernon,  Springfield  and  Ottawa. 

In  1897  these  divisions  were  consolidated  into  one,  comprising  the 
entire  State,  and  provision  made  that  all  terms  of  the  court  be  held 
in  the  city  of  Springfield,  on  the  first  Tuesday  in  October,  Decem- 
ber, February,  April  and  June  of  each  year. 

BEPOinXR. 

Samuel  P.  Ib^n Bloomington 

JT7STIOE8. 

Firai  Diatrict — ^Alonzo  K.  Vickebs East  St.  Louis. 

Second  Diatrict — ^William  M.  Fabmeb Vandalia. 

Third  Diatrict — ^Frank  K.  Dunn Charleston. 

Fourth   Diatrict — George   A.    Cooke Aledo. 

Fifth  Diatrict — John  P.  Hani> Cambridge. 

Siwth  Diatrict — James  H.  Cartwbioht Oregon. 

Seventh  Diatrict — Obbin  N.  Carter Chicago. 

The  Chief  Justice  is  chosen  by  the  court,  annually,  at  the  June 
term.  The  rule  of  the  court  is  to  select  as  successor  to  the  presid- 
ing justice  the  justice  next  in  order  of  seniority  who  has  not  served 
as  Chief  Justice  within  six  years  last  past.  Mr.  Justice  Vickers  is 
the  present  Chief  Justice. 

CLERK. 

J.  McCan  Davis,  Springfield. 

LIBRARL^N. 

Ralph  H.  Wilkin,  Springfield, 
(iii) 
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(2)  APPELLATE  COURTS. 

These  Covrts  are  held  by  the  Judges  of  the  Circuit  Courts  assigned 
by  the  Supreme  Court  for  a  term  of  three  years.  One  clerk  is 
elected  in  each  district. 

BEPOBTKBS. 

W.  Clyde  Jones  and  Keene  H.  Addinoton,  of  the  law  firm  of  Jones^ 
Addington>  Ames  ft  Seibold,  134  Monroe  Street,  CSiicago. 

FIRST  DISTRICT. 
Composed  of  the  county  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  Mareh  and  Oetobsr. 
Clebk— Alfred  R.  Porter,  Ashland  Block,  Chicago. 
Frank  Bakeb,  Presiding  Justice,  Ashland  Block,  Chicago. 
Edward  O.  Brown,  Justice,  Ashland  Block,  Chicago. 
Ben  M.  Smith,  Justice,  Ashland  Block,  Chicago. 

BRANCH  APPELLATE  COURT .♦ 


FIRST  DISTRICT. 
Julian  W.  Mack,  Presiding  Justice,  Ashland  Block,  Chicago. 
Fbbdesick  a.  Smith,  Justice,  Ashland  Block,  Chicago. 
Jesse  A.  Baldwin,  Justice,  Ashland  Block,  Chicago. 

APPELLATE  COURTS— (Continued.) 

SECOND  DISTRICT. 
Composed  of  the  counties  of  Boone,  Bureau,  Carroll,  DeKalb,  Dn- 
Page,  Qnmdy,  Henderson,  Henry,  Iroquois,  Jo  Dariess,  Kane, 
Kankakee,  Kendall,  Knox,  Lake,  La  Salle,  Lee,  Livingston,  Mar- 
shall, McHenry,  Mercer,  Ogle,  Peoria,  Putnam,  Rock  Island, 
Stark,  Stephenson,  Warren,  Whiteside,  Will,  Winnebago  and 
Woodford. 
Court  sits  at  Ottawa,  La  Salle  oounty,  on  the  first  Tuesdays  ia 

April  and  Octobi^r. 
CUBK— Christophei-  C.  Duffy,  Ottawa. 

Henbt  B.  Wnxis,  Presiding  Justice,  Elgin. 

DoBBANCE  DiBBLL,  Justice,  Joliet 

Gbobob  W.  Thompson,  Justice,  Qalesburg. 

THIRD  DISTRICT. 
Composed  of  the  counties  of  Adams,  Brown,  Calhoun,  Cass,  Cham* 
paign.  Christian,  Clark,  Coles,  Cumberland,  DeWitt,  Douglaa, 
Edgar,  Ford,  Fulton,  Greene,  Hancock,  Jersey,  Losan,  Macon, 
Macoupin,  Mason,  McDonough,  McLean,  Menard,  Montgomery, 
Morgan,  Moultrie,  Piatt,  Pike,  Sangamon,  Schuyler,  Scott,  Shelby, 
Tasewell  and  Vermilion. 
Court  sits  at  Springfield,  Sangamon  county,  on  the  third  Tuesday* 

in  May  and  November. 
Clebk — ^W.  C.  Hippard,  Springfield. 

Leslie  D.  Putebbauoh,  Presiding  Justice,  Peoria. 
James  S.  Baumb,  Justice,  Galena. 
Solon  Philbbick,  Justice,  Champaign. 

^This  court  is  a  branch  of  the  Appellate  Court  of  the  first  district,  and  Is 
held  by  three  judges  of  the  Circuit  Court,  designated  and  assigned  by  the  Su- 
preme Court  under  the  proTialons  of  the  act  of  the  General  Assembly,  sp- 
proTed  June  2,  1897.     Hurd's  Statutes,  1807.  508,  Laws  of  1897,  185. 
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FOURTH    DISTRICT. 
CompOBed  of  the  counties  of  Alexander,  Bond,  Clay,  Clinton,  Craw- 
ford,   Edwards,    Effingham,    Fayette,    Franklin,    Gallatin,    Hamil- 
ton,   Hardin,    Jackscm,    Jasper,    Jefferson,    Johnson,    Lawrence, 
Madison,    Marion,    Massac,    Monroe,    Perry,   Pope,    Pulaski,    Ran- 
dolph,  Richland,  Saline,   St.   Clair,   Union,  Wabash,   Washington, 
Wayne,  White  and  Williamson. 
Court  sits  at  Mount  Vernon,  Jefferson  county,  on  the  fourth  Tues- 
days in  March  and  October. 
Clebk — Albert  C.  Millspaugh,  Mount  Vernon. 

ROBEBT  B.  Shiblet,  Presiding  Justice,  CarliaTille, 
Habbt  Higbbe,  Justice,  Pittsfield. 
Wabben  W.  DuNCAiv,  Justice,  Marion. 

(3)  CIRCUIT  COURTS. 

EzehisiTe  of  Cook  county,  the  State  of  Illinois  is  diyided  into 
Seyenteen  Judicial  Circuits,  as  follows:* 

FirMt  Cirouit. — ^The  counties  of  Alexander,  Pulaski,  Massac,  Pope, 
Johnson,  Union,  Jackson,  Williamson  and  Saline. 

JUDGES. 

A.  W.  Lewis,  Harrisburg. 

Wabbbk  W.  Duncan,  Marion. 

William  N.  Butleb,  Cairo. 
Second  Circuit.— The  counties  of  Hardin,   Gallatin,   White,  Hamil- 
ton,  Franklin,   Wabash,   Edwards,   Wayne,  Jefferson,   Richland,   Law- 
rsnos  and  Crawford. 

JUDGES. 

Enoch  E.  Newun,  Robinson. 
William  H.  Gbbbn,  Mt.  Vernon. 
Jacob  R.  Cbbiqhton,  Fairfield. 
Third  Cirouit, — ^The  counties  of  Randolph,  Monroe,  St.  Clair,  Madi- 
son, Bond,  Washington  and  Perry. 

JUDGES. 

Louis  Bebnbeuteb,  Nashville. 
Qeobgb  a.  Cbow,  East  St  Louis. 
William  E.  Hadlet,  Collinsville. 
Fourth   Circuit, — ^The   counties   of   Clinton,   Marion,   Clay,   Fayette, 
Effingham,  Jasper,  Montgomery,  Shelby  and  Christian. 

judges. 
Albebt  M.  Rose,  Loilisville. 
James  C.  McBbide,  Taylorville. 
Thomas  M.  Jett,  Hillsboro. 
Fifth  Circuit. — ^The  counties  of  Vermilion,  Edgar,  Clark,  Cumber- 
land and  Coles. 

judges. 
WiLUAM  B.  Scholfield,  Marshall. 
E.  R.  E.  Kimbbough,  Danville. 
MoBTON  W.  Thompson,  Danville. 
Siwth  Circuit. — ^The  counties  of  Champaign,  Douglas,  Moultrie,  Macon, 
DeWitt  and  Piatt. 

JUDGES. 

William  O.  Cochban,  Sullivan. 
Solon  Philbbick,  Champaign. 
0  WiLUAM  C.  Johns,  Decatur. 

^Laws  1897.  188. 
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Seventh   Cirouit. — ^The    counties    of   Sangamon^    Macoupiu,    Morgan, 
Scott,  Qreene  and  Jersey. 

JUDGES. 

JAHES  A.  Cbeighton,  Springfield. 
Robert  B.  Shirley,  Carlmville. 
Owen  P.  Thompson,  Jacksonville. 
Eighth   Circuit, — ^The   counties   of   Adams,    Schuyler,   Mason,    GaM, 
Brown,  Pike,  Calhoun  and  Menard. 

JUDGES. 

Harry  Higbee,  Pittsfield. 
Albert  Akers,  Quincy. 
Gut  R.  Wiujams,  Havana. 
Ninth   Circuit. — The   counties   of   Knox,   Warren,   Henderson,   Han- 
cock, McDonough  and  Fulton. 

JUDGES. 

Qeorob  W.  Thompson,  Galeshurg. 
Haret  M.  Waggoner,  Macomb. 
Robert  J«  Grier,  Monmouth. 
Tenth  Circuit. — ^The  counties   of  Peoria,  Marshall,   Putnam,   Stark 
and  Tazewell. 

JUDGES. 

Leslie  D.  Puterbaugh,  Peoria. 
Theodore  N.  Green,  Pekin. 
Nicholas  E.  Worthington,  Peoria. 
Eleventh  Circuit, — ^The  counties  of  McLean,  Livingston,  Logan,  Ford 
and  Woodford. 

JUDGES. 

Colostin  D.  Mters,  Bloomington. 
George  W.  Patton,  Pontiac. 
Thomas  M.  Harris,  Lncoln. 
Tu)elfth  Circuit, — ^The  comities  of  Will,  Kankakee  and  Iroquois. 

JUDGES. 
DORRANCE  DiBELL,  Joliet. 

Charles  B.  Campretx,  Kankakee. 
Frank  L.  Hooper,  Watseka. 
Thirteenth  Circuit. — ^The  counties  of  Bureau,  La  Salle  and  Grundy. 

JUDGES. 

Samuel  C.  Stough,  Morris. 
Richard  M.  Skinner,  Princeton. 
Edgar  Eldredge,  Ottawa. 
Fourteenth  Circuit, — ^The  counties  of  Rock  Island,  Mercer,   Whitfr 
side  and  Henry. 

judges. 
WiTXiAM  H.  Gest,  Rock  Island. 
Frank  D.  Ramsat,  Morrison. 
Emery  C.  Graves,  Geneseo. 
Fifteenth   Circuit. — ^The   counties    of    Jo    Daviess,  Stephenson,    Car- 
roll, Ogle  and  Lee. 

JUDGES. 

Richard  S.  Farrand,  Dixon. 

James  S.  Baume,  Galena.  • 

Oscar  E.  Heard,  Freeport. 
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Sixteenth  Cirouit. — ^The  counties  of  Kane,  Du  Page,  De  Kalb  and 
Kendall. 

JUDGES. 

Heubt  B.  Willis,  Elgin. 
BUANE  J.  Cabnes,  Sycamore. 
Mazzini  Slusseb,  Downers  Grove. 
Seventeenth  Circuit, — ^The  counties  of  Winnebago,  Boone,  McHenry 
and  Lake. 

judges. 
Abthub  H.  Fbost,  Bockford. 
Chables  H.  Donnelly,  Woodstock. 
Robebt  W.  Weight,  Belvidere. 


(4)  COURTS  OF  COOK  COUNTY. 

The  State  Constitution  recognizes  Cook  county  as  one  judicial 
circuit,  and  establishes  the  Circuit,  Criminal  and  Superior  Courts 
of  said  county.  The  Criminal  Court  has  the  jurisdiction  of  a  Cir- 
cuit Court  in  criminal  and  quasi-criminal  cases  only,  and  the  judges 
of  the  Circuit  and  Superior  Courts  are  judges,  ex  officio,  of  the 
Criminal  Court. 

CIRCUIT  COURT. 
Clebk — Joseph  £.  Bidwill,  Jr.,  County  Building,  Chicago. 
judges. 
Edwabd  O.  Bbown,  John  Gibbons, 

RiCHABO  S.  TUTHILL,  ADELOB  J.   PETIT, 

Jesse  A.  Baldwin,  Lockwood  Honobe» 

Fbank  Bakbb,  Qeobge  Kebsten, 

KiCKHAlf   SCANLAN,  JUUAN   W.  MACK, 

Thomas  G.  Windes,  Fbedebick  A.  Smith, 

Mebbiit  W.  Pingknet,  Chables  M.  Walkeb. 

SUPERIOR  COURT. 
Clebk — Charles  W.  Vail,  County  Building,  Chicago. 
judges. 
William  H.  McSubelt,  William  E.  Deveb, 

Ben  M.  Smith,  -  Fablin  Q.  Ball, 

Thbodobe  Bbentano,  Martin  M.  Gbidlet, 

RiCHABD  E.  BUBKE,  ChABLES    A.    McDONALD, 

Thomas  C.  Clabk,  Mabcus  A.  Kavanaoh, 

William  Fennimobe  CoomsL,  Joseph  H.  Fitch. 


(5)  CITY  COUKTS. 

City  Courts  ezistinff  prior  to  the  Constitution  of  1870  were  eon- 
tinned  until  abolished  by  the  qualified  voters  of  the  city.  These 
courts  may  now  be  established  under  Sec.  21  of  Chap.  37,  R.  S.,  and 
when  so  established  have  jurisdiction  as  defined  by  Sec.  1  of  an 
act  entitled  "An  Act  in  relation  to  courts  of  record  in  cities,"  ap- 
proved May  10,  1001. 

THE  CITY  COURT  OF  ALTON. 
James  E.  Dunneoan,  Judge.  S.  F.  Con  nob,  Clerk. 

THE   CITY  COURT  OF   AURORA. 
Edward  M.  Manoan,  Judge.  Edwabd  O.  Pktebson,  Clerk. 
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THE  CITY  COURT  OF  CANTON. 
H.  0.  MoKAN,  Judge.  Ebnest  Hipslet,  Clerk. 

THE  CITY  COURT  OF  CHARLESTON. 
Chablbs  a.  Shuet,  Judge.  Abthub  C.  Shbiveb,  Clerk. 

THE  CITY  COURT  OF  CHICAGO  HEIGHTS. 
HoMEB  Abbott,  Judge.  Edwabo  H.  Kibois,  Clerk. 

THE  CITY  COURT  OF  DU  QUOIN. 
Benjamin  W.  Pope,  Judge.  Habby  Babbett,  Clerk. 

THE  CITY  COURT  OF  EAST  ST.  LOUIS. 

M.  MiLLABD, 

W.  M.  Vandeventeb,  Judges.  William  J.  Veach,  Clerk. 

THE  CITY  COURT  OF  ELGIN. 
Edwabd  M.  Mangan,  Judge.  Chablbs  S.  Mote,  Clerk. 

THE  CITY  COURT  OF  GRANITE  CITY. 
J.  M.  Bandt,  Judge.  Chables  Ritchie,  Clerk. 

THE  CITY  COURT  OF  HARRISBURG. 
Albebt  £.  SOMEBS,  Judge.  Chables  P.  Skaoos,  Clerk. 

THE  aTY  COURT  OF  HERRIN. 
ROBEBT  T.  Cook,  Judge.  David  Bakeb,  Clerk. 

THE  CITY  COURT  OF  KEWANEE. 
H.  Steeling  Pomebot,  Judge.  Chables  L.  Rowlet,  Clerk. 

THE  CITY  COURT  OF  LITCHFIELD. 
Paul  McWilliams,  Judge.  Laubetta  Salzmann,  Clerk. 

THE  CITY  COURT  OF  MACOMB. 
Dean  Fbankun,  Judge.  Wm.  H.  Wilson,  Clerk. 

THE  CITY  COURT  OF  MARION. 
Wm.  W.  Clemens,  Judge.  Habbt  Holland,  Clerk. 

THE  CITY  COURT  OF  MATTOON. 
John  McNutt,  Judge.  Thomas  M.  Lttle,  Clerk. 

THE  CITY  COURT  OF  PANA. 
JosiAH  P.  Hodge,  Judge.  G.  W.  Mabsland,  Clerk. 

THE  CITY  COURT  OF  STERLING. 
Henbt  C.  Wabd,  Judge.  Eabl  L.  Hess,  Clerk. 

THE  CITY  COURT  OF  ZION  CITY. 
V.  V.  Babnes,  Judge.  O.  L.  Spbecheb,  Cerk. 

(6)   MUNICIPAL  COURT  OF  CHICAGO. 

Established  by  Act  of  May  18,  1905  (L.  1905,  p.  168). 

HoMEB  K.  Galpin,  Clerk. 

CHIEF  justice, 

Habbt  Olson, 
associate  judges. 

Fbeeman  K.  Blake       John  R.  Newcomeb  Henbt  C.  Beitleb 

William  W.  Maxwell  John  R,  Caveblt  Max  Ebebhabdt 

JUDSON  F.  Going  Chas.  A.  Williams  Fbbdebick  L.  Fake,  J& 

William  N.  Gemmill   Jacob  H.  Hopkins  Chables  N.  Goodnow 

William  N.   CoTrafcix  Habbt  P.  Dolan  Oscab  M.  Tobbison 

Edwin  K.  Walkek         Joseph  Sabath  Hosea  W.  Wells 

Edwabd  A.  Dickeb        James  C.  Mabtin  Shebidan  E.  Fbt 

IsiDOBE  H.  HiMES         Thomas  F.  Scullt  Hugh  R.  Stewabt 

Abnold  Heap  John  J.  Roonet  Joseph  Z.  Uhub 
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(7)  COUNTY  AND  PKOBATE  COURTS. 

In  the  oounties  of  Cook,  Kane,  LaSalle,  Madison,  Peoria,  Rock  Island, 
Sangamon,  St.  Clair,  Vermilion  and  Will,  each  having  a  population  of 
over  70,000,  probate  courts  are  established,  distinct  from  the  county 
oonrts.  In  the  other  counties  the  county  courts  have  jurisdiction  in  all 
matters  of  probate.     (Laws  1881,  72.) 

JXnXUBS.  COUNTIES.  COimTT  SEATS. 

Ltmak  McCabl    Adams Quincy. 

WnxiAM  8.  Dewet Alexander Cairo. 

Wm.  H.  Dawdt  Bond    Greenville. 

Wm.  C.  De  Wolf Boone    Belvidere. 

WiLLABD  Y.  Bakeb Brown   Mt.  Sterling. 

Joe  a.  Davis Bureau    Princeton. 

Chasles  £.  Cooke Calhoun    Hardin. 

John  D.  Tubnbauqh  Carroll    Mt.  Carroll. 

Chasles  a.  E.  Mabtin  Cass Virginia. 

William  G.  Spuroin Champaign  Urbana. 

Charles  A.  Prater Christian    Taylorville. 

Hebshel  R.  Snavelt   Clark  Marshall. 

Alsie  N.  Tolliveb Clay Louisville. 

James  Allen    Clinton    Carlyle. 

John  P.  Harrah   Coles    Charleston. 

John  E.  Owens   Cook    Chicago. 

Charles  S.  Cuttino,  Pro.  J Cook    Chicago. 

John  C.  Maxwell  Crawford    Robinson. 

Stephen  B.  Rariden Cumberland    Toledo. 

William  L.  Pond DeKalb    Sycamore. 

Fred  C.  Hill DeWitt    Clinton. 

W.  J.  DoLSON  Douglas    Tuscola. 

Charles  D.  Clark DuPage   Wheaton. 

Daniel  V.  Dayton Edgar    Paris. 

Peter  C.  Walters Edwards    Albion. 

Babnet  Overbeck    Effingham   Effin&rhanu 

John  H.  Webb  Fayette   Vandalia. 

M.  L.  McQuisTON    Ford    Paxton. 

Thomas  J.  Layman Franklin   Benton. 

HoBABT  S.  Boyd Fulton  Lewistown. 

Harmon  P.  Bozarth Gallatin    Shawneetown. 

Thomas  Henshaw Greene Carrollton. 

George  Bedford   Grundy   Morris. 

Isaac  H.  Webb    Hamilton    McLeansboro. 

J.  Abthur  Bairo  Hancock    Carthage. 

Elihu  N.  Hall   Hardin    Elizabethtown. 

RuFUS  F.  Robinson Henderson    Oquawka. 

Ijbonasd  E.  Telleen  Henry    Cambridge. 

John  H.  Gillan  Iroquois    Watseka. 

Willard  F.  Ellis Jackson Murphysboro. 

H.  M.  Kasserman  Jasper   Newton. 

Andrew  D.  Webb Jefferson   Mt.  Vernon. 

Habrt  W.  Pogue  Jersey    Jerseyville. 

John  C.  Bowers Jo  Daviess  Galena. 

J.  F.  Hioht  Johnson    Vienna. 

Frank  G.  Plain    Kane    Geneva. 

John  H.  Williams,  Pro.  J Kane   Geneva. 

Arthur  W.  Deselm Kankakee    Kankakee. 

Clarence  S.  Williams Kendall  Yorkville. 

R.  C.  Rice Knox    Galesburg. 

Pebrt  L.  Persoxs   Lake    Waukegan. 

WxLUAM  H.  Hinebavoh La  Salle   Ottawa. 
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Albert  T.  Labdin,  Pro.  J La  Salle  Ottawa. 
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Robert  H.  Scott Lee    Dixon. 

W.  G.  Graves  Livingston    Pontiac 

James  T.  Hoblit Logan    Lincoln. 

Obpheus  W.  Smith Macon    Decatur. 

John  B.  Vauqhan  Macoupin    Carlinville. 

John  E.  Hillskotteb Madison    Edwardsville. 
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Chas.  E.  Jennings  Marion    Salem. 

Daniel  H.  Gbeoo  Marshall   Lacon. 

James  A.  MoComas Mason    Havana. 

WiLUAM  F.  Smith   Massac    Metropolis. 

Conrad  G.  Gumbabt McDonough    Macomb. 

David  T.  Smilet McHenry Woodstock. 

Homer  W.  Hall McLean  Bloomington. 

G.  E.  Nelson Menard    Petersburg. 

Henbt  E.  Burgess Mercer Aledo. 

Louis  Abns   Monroe    Waterloo. 

John  L.  Dryer  Montgomery Hillsboro. 

Edward  P.  Brockhouse Morgan    Jacksonville. 

Isaac  Hudson Moultrie    Sullivan. 

Frank  E.  Reed Ogle   Oregon. 

Clyde  E.  Stone Peoria    Peoria. 

Arthur  M.  Ottman,  Pro.  J Peoria    Peoria. 

Marion  C.  Cook  Perry Pinckneyville. 

Elim  J.  Ha  weaker   Piatt    Monticello. 

Paul  F.  Grote   Pike   Pittsfield. 

William  A,  Whiteside Pope    Golconda. 

Wm.  a.  Wall  Pulaski    Mound  City. 

Henry  C.  Mills  Putnam   Hennepin. 

Wm.  M.  Schuwerk   Randolph    Chester. 

Stephen  C.  Lewis  Richland   Olney. 

Robt.  W.  Olmsted  Rock  Island Rock  Island. 

Benj.  S.  Bell,  Pro.  J Rock  Island Rock  Island. 

Kenneth  C.  Ronalds  Saline    Harrisburg. 

John  B.  Weaver Sangamon Springfield. 

C.  H.  Jenkins,  Pro.  J Sangamon Springfield. 

John  C.  Work   Schuyler    Rushville. 

F.  C.  Funk Scott    Winchester. 

J.  K.  P.  Grideb Shelby    Shelbyville. 

Bradford  F.  Thompson Stark  Toulon. 

John  B.  Hay St.  Clair Belleville. 

Frank  Perrin,  Pro.  J St.  Clair   Belleville. 

Anthony  J.  Clarity Stephenson   Freeport. 

James  M.  Rahn   Tazewell    Pekin. 

Monroe  C.  Crawford Union    Jonesboro. 

Lawrence  T.  Allen   Vermilion   Danville. 

Clinton  Abernathy,  Pro.  J Vermilion   Danville. 

John  A.  Lopp  Wabash   Mt.  Carmel. 

L.  E.  Murphy  Warren    Monmouth. 

W.  P.  Green   Washington    Nashville. 

ViBGiL  W.  Mills Wayne Fairfield. 

Julius  C.  Keen White    Carmi. 

Wm.  a.  Blodoett ■ Whiteside    Morrison. 

George  J.  Cowing  Will   Joliet. 

John  B.  Fithian,  Pro.  J Will    Joliet. 

W.  F.  Slater    Williamson   Marion. 

Louis  M.  Reckhow Winnebago    Rockford. 

Arthur  C.  Fort Woodford    Eureka. 
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Affirmed,  247  111.  27. 
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Reversed,  245  111.  410. 
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Great  Western  Smelting  &  Eefining  Co.   ads.   Sturges  & 
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Peacock  v.  Phillips 155  HI.  App.  614 

Affirmed,  247  111.  467. 

Pecararo  v.  Halberg 152  HL  App.  448 

Affirmed,  246  111.  95. 

People  V.  Bowman 147  HI.  App.  67 

Reversed,  242  111.  827. 

People  V.  Bush 150  HI.  App.  48 

Affirmed,  243  III.  68. 

People  V.  Strauch 163  HI.  App.  544 

Affirmed,  247  111.  220. 

People  V.  Zlotnicke 152  HI.  App.  363 

Reversed  and  remanded,  246  111.  186. 

Phillips  ads.  Peacock 165  HI.  App.  514 

Affirmed,  247  111.  467. 

Pietsch  V.  Pietsch 182  HI.  App.  608 

Reversed  and  remanded,  246  111.  464. 

Pinkley  v.  C.  &  E.  I.  E.  R.  Co 151  HI.  App.  356 

Reversed  and  remanded,  246  III.  370. 

Providence-Washington  Insurance  Co.  v.  Western  Union  Tel. 

Co 153  HI.  App.  118 

Affirmed,  247  lU.  84. 

s 

Sanders  v.  Grand  Lodge  A.  O.  TJ.  W. 158  HI.  App.  7 

Affirmed,  246  III.  556. 

Simpson  Fruit  Co.  v.  A.  T.  &  S.  F.  Ey.  Co.  152  HI.  App.  286 
Reversed  and  remanded,  with  directions,  245  III.  596. 
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Stack  V.  East  St.  Louis  Ey.  Co. 162  HI.  App.  618 

Affirmed,  245  lU.  308. 
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CASES 

DBTBRIIIIIBD  ZV  THB 

THIRD  DISTRICT 

OFTHB 

APPELUTE  COURTS  OF  ILLIMS 

DURING  THE  YEAR  1910. 


Christian  Schmalfcld»  Administrator,  Appellee,  v.  Peoria  ft 
E^astem  Railway  Company,  Appellant 

1.  ^EGLiQVJUCE-'-^what  essential  to  recover  for  death  caused  hy  torong' 
ftU  act.  In  actions  to  recover  for  death  caused  by  wrongful  act  it  is 
necessary  to  aver  and  prove  three  elements :  ( 1 )  the  existence  of  a  duty 
on  the  part  of  the  defendant  to  protect  the  deceased  from  the  injury 
which  resulted  in  his  death;  (2)  the  failure  of  the  defendant  to  per- 
form such  duty;  (3)  the  death  of  the  deceased  resulting  from  such 
failure. 

2.  NEGLiOENCB-r-nyfc*  of  Citizens  to  rely  upon  ohservance  of  speed 
ordinance.  A  person  approaching  a  railroad  crossing  for  the  purpose 
of  passing  over  the  same  is  entitled  to  assume  that  the  railroad  company 
in  running  its  trains  over  such  crossing  will  observe  the  ordinances  of  the 
municipality  with  respect  to  speed. 

3.  Pleading — effect  of  defective  count  after  verdict.  If  one  count 
of  a  declaration  is  sufficient,  the  fact  that  other  counts  contained  in  the 
declaration  do  not  state  causes  of  action  is  immaterial  where  the  verdict 
in  an  action  on  the  case  is  entire. 

Action  in  case  for  death  caused  by  alleged  wrongful  act.  Appeal  from 
the  Circuit  Court  of  McLean  county;  the  Hon.  CoLOSTiir  D.  Mtebs, 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1909.  Affirmed. 
Opinion  filed  March  30,  1910.  Behearing  denied.  Opinion  modified 
May  20,  1910. 
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Sehmalfeld  t.  Peoria  &  E.  R.  Co.,  156  III.  App.  1. 

Oeoboe  3.  OrLLESPis^  for  appellant^  L.  J.  Hackney,  J. 
P.  Lindsay  and  Hamun,  Oiixespie  &  Fitzoebald,  of  oonnr 
sel. 

S.  P.  KoBiNBON  and  Wblty,  Steblino  k  Whitmoee,  for 
appellee. 

Mb.  Pbesidino  Justice  Bauhe  delivered  the  opinion  of 
the  court. 

,  This  is  an  action  on  the  case  by  Christian  Sehmalfeld,  as 
administrator  of  the  estate  of  Mary  Sehmalfeld,  deceased, 
against  the  Peoria  &  Eastern  Railway  Company,  to  recover 
damages  for  the  death  of  plaintiff's  intestate,  alleged  to  have 
been  caused  by  the  negligence  of  the  Cleveland,  Cincinnati, 
Chicago  &  St.  Louis  Railway,  the  alleged  lessee  of  the  de- 
fendant Upon  a  trial  by  jury  in  the  circuit  court  of  Mc- 
Lean county  tV^'^re  was  a  verdict  and  judgment  against  the 
defendant  for  $1,000,  from  which  juc^gment  the  defendant 
prosecutes  this  appeal.  The  declaration  contains  five  counts. 
The  first  and  second  counts  allege  the  negligent  operation 
generally  by  the  servants  of  said  lessee  railroad  company  of 
its  engines  and  train  of  cars  whereby  plaintiff's  intestate, 
while  in  the  exercise  of  due  care  for  her  own  safety  in  at- 
tempting to  cross  defendant's  right  of  way  on  AUin  street, 
in  the  city  of  Bloomington,  was  struck  by  said  engine  and 
cars.  The  third  count  alleges  that  the  train  of  defendant's 
lessee  was  being  operated  at  a  greater  rate  of  speed  than  ten 
miles  an  hour  contrary  to  the  provisions  of  an  ordinance  of 
the  city  of  Bloomington,  and  that  plaintiff's  intestate  while 
in  the  exercise  of  due  care  for  her  own  safety  was  struck  by 
said  train  as  aforesaid,  at  said  street  crossing,  and  killed. 
The  fourth  count  alleges  the  existence  of  an  ordinance  of  the 
city  of  Bloomington  requiring  defendant's  said  lessee  to  place 
and  keep  a  gate  at  AUin  street  in  said  city,  and  requiring  the 
same  to  be  in  operation  on  every  day  of  the  week  from  seven 
o'clock  in  the  morning  until  seven  o'clock  in  the  evening,  and 
alleges  that  defendant's  said  lessee  had  installed  such  a  gate, 
and  that  plaintiff's  intestate,  while  the  said  gates  were  open 
so  as  to  invite  people  to  cross  the  said  railway,  and  while  in 
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the  exercise  of  due  care  for  her  own  safety,  and  while  attempt- 
ing to  walk  across  said  railway,  was  struck  by  said  engines 
and  train  and  was  thereby  then  and  there  greatly  injured,  and 
died  in  consequence  of  such  injuries.  The  fifth  or  amended 
additional  count  alleges  that  while  plaintiff's  intestate  was 
attempting  to  cross  said  railroad  she  slipped  and  fell  down 
upon  said  railroad  and  then  and  there  became  helpless  and 
unable  to  get  up  and  off  said  railroad  at  a  time  when  said 
train  of  cars  was  at  sufficient  distance  away  to  have  enabled 
the  servants  of  the  defendant's  said  lessee  to  have  seen  her 
in  a  position  of  peril,  and  to  have  stopped  the  train,  if  said 
servants  had  been  maintaining  a  proper  and  suitable  lookout 
to  avoid  injuring  pedestrians  in  crossing  said  railroad;  that 
it  was  the  duty  of  the  servants  of  the  defendant's  said  les* 
see  as  aforesaid^  to  stop  their  said  engine  and  train  of  cars 
before  their  arrival  at  the  place  where  plaintiff's  intestate 
was  upon  said  railroad,  but  that  the  said  servants  of  the  de- 
fendant's lessee,  as  aforesaid,  then  and  there  negligently  and 
carelessly  ran  said  train  upon  and  against  her  and  struck 
and  killed  her.  To  this  declaration  the  defendant  pleaded 
the  general  issue  and  a  further  plea  denying  that  the  Cleve- 
land, Cincinnati,  Chicago  &  St.  Louis  Eailway  Company  was 
the  lessee  of  the  defendant  and  the  owner  of  the  engines, 
train  of  cars,  etc.,  as  charged  in  the  declaration.  A  trial  of 
the  cause  in  the  circuit  court  of  McLean  county  resulted  in 
a  verdict  and  judgment  against  the  defendant  for  $1000,  to 
reverse  which  judgment  the  defendant  prosecutes  this  appeal. 
Front  and  Grove  streets  in  the  city  of  Bloomington  run 
east  and  west  and  Allin  street  runs  north  and  south  connect- 
ing said  east  and  west  streets.  The  tracks  of  the  Peoria  & 
Eastern  Railway  and  the  Lake  Erie  &  Western  Railway, 
which  are  nineteen  feet  apart  from  center  to  center,  extend 
in  an  easterly  direction  to  Front  street  and  thence  in  a  south- 
easterly direction,  crossing  Allin  and  Grove  streets  at  grade. 
A  street  car  track  is  located  in  the  center  of  Allin  street  and 
erosses  the  track  of  the  defendant  at  a  point  120  feet  south 
of  Front  street.  The  track  of  the  Lake  Erie  &  Western  Rail- 
Toad  is  located  north  of  defendant's  track.    From  the  inter- 
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section  of  defendant's  track  with  the  street  car  track  north- 
westerly to  Front  street  the  distance  is  210  feet,  and  about 
midway  between  said  points,  or  to  be  exact  114^  feet  north- 
west of  the  point  of  intersection  of  said  tracks,  there  is  locat- 
ed on  the  north  side  of  the  Lake  Erie  &  Western  track  a  tower 
house  where  a  tower  man  is  stationed  to  operate  gates  at 
street  crossings.  Gates  were  constructed  and  maintained  on 
the  south  side  of  defendant's  track  and  on  the  north  side  of 
the  track  of  the  Lake  Erie  &  Western  Railway,  where  said 
tracks  intersected  Allin  street  in  obedience  to  the  provisions 
of  an  ordinance  of  the  city  of  Bloomington  for  the  purpose 
of  protecting  persons  traveling  upon  said  street  and  upon  the 
sidewalks,  from  danger  of  approaching  trains.  By  an  ordi- 
nance of  said  city  the  speed  of  passenger  trains  running  upon 
the  track  of  the  defendant  railroad,  within  the  corporate  lim- 
its of  said  city,  was  limited  to  ten  miles  an  hour.  At  the  time 
in  question  the  Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company  was  operating  its  trains  upon  the  railroad 
of  defendant,  as  lessee,  and  the  engine  which  struck  and  killed 
plaintiff's  intestate  was  then  owned  and  operated  by  said  les- 
see railway  company.  On  February  20,  1908,  at  about  2 
o'clock  in  the  afternoon,  Christian  Schmalfeld,  aged  about 
71  years,  and  Mary  Schmalfeld,  his  wife,  aged  about  67 
years,  walked  south  on  Allin  street  using  the  street  car  track 
which  had  been  cleaned  of  snow,  rather  than  the  sidewalk 
which  was  covered  by  a  recent  heavy  fall  of  snow.  When 
they  reached  the  track  of  the  Lake  Erie  &  Western  Railroad 
the  evidence,  while  conflicting,  tends  to  show  and  the  jury 
were  warranted  in  finding  that  the  crossing  gates  were  not 
lowered  and  the  automatic  alarm  gongs  were  not  sounding. 
As  they  went  on  to  the  last  mentioned  tracks  and  proceeded 
southward  toward  the  track  of  the  defendant  company  the 
plaintiff  was  walking  somewhat  in  advance  of  his  wife,  and 
when  the  latter  reached  the  track  of  the  defendant  company 
she  fell,  and  almost  immediately  thereafter,  while  plaintiff 
was  attempting  to  assist  her  in  arising  or  to  lift  her  from 
the  track  they  were  both  struck  by  an  engine,  which,  to- 
gether with  another  engine  was  hauling  a  passenger  train 
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owned  and  operated  by  the  Cleveland,  Cincinnati,  Chicago 
&  St  Louis  Railway  Company.  The  train  was  from  fifteen 
to  twenty-five  minutes  behind  schedule  time,  and  was  ap- 
proaching from  the  northwest  on  a  down  grade.  While  the 
evidence  as  to  the  speed  of  the  train  is  conflicting,  we  are  of 
the  opinion  that  the  jury  were  justified  in  finding  that  the 
train  was  then  running  at  a  speed  of  from  twenty-five  to 
thirty  miles  an  hour.  The  striking  of  the  plaintiff  and  his 
wife  by  the  front  engine  resulted  in  injuring  the  plaintiff 
and  in  causing  the  death  of  his  wife.  The  evidence  tends  to 
show  that  the  engine  whistled  when  it  left  the  Union  Station 
a  distance  of  about  half  a  mile  west  and  north  of  the  AUin 
street  crossing,  and  again  as  it  approached  the  crossing  at 
Howard  street,  being  the  next  street  west  of  Allin  street,  and 
that  several  sharp,  shrill  blasts  of  the  whistle,  designated 
danger  signals,  were  sounded  after  the  train  crossed  Front 
street  and  as  it  approached  Allin  street. 

It  is  first  insisted  on  behalf  of  defendant  that  a  verdict 
should  have  been  directed  in  its  favor  because  the  evidence 
fails  to  show  that  the  deceased  was  killed  as  the  proximate 
result  of  any  negligence  charged  in  the  declaration,  and  that 
such  evidence  does  not  sustain  the  negligence  alleged  in  the 
declaration.  What  we  have  heretofore  said  with  reference 
to  the  state  of  the  proof  as  to  the  speed  of  the  train  and  the 
failure  of  defendant's  lessee  to  lower  the  gates  as  said  train 
approached  the  Allin  street  crossing  disposes  of  the  claim 
that  the  evidence  fails  to  sustain  the  negligence  of  defendant's 
lessee  as  alleged  in  the  third  and  fourth  counts  of  the  dec- 
laration. True  it  is,  as  claimed  on  behalf  of  the  defendant 
that  in  order  to  sustain  a  recovery  in  actions  of  the  character 
here  involved  it  is  necessary  to  aver  and  prove  three  ele- 
ments: (1)  existence  of  a  duty  on  the  part  of  the  defend- 
ant to  protect  the  deceased  from  the  injury  which  resulted 
in  his  death ;  (2)  the  failure  of  the  defendant  to  perform  such 
duty;  (8)  the  death  of  the  deceased  resulting  from  such  fail- 
ure. McAndrews  v.  C.  L.  S.  &  E.  Ry.  Co.,  222  111.  232. 
It  is  further  held  in  that  case  that  the  absence  of  any  one  of 
these  elements  either  in  the  dcclaratioa  or  proof,  renders  the 
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dedaration  insufficient  to  sustain  a  judgment  for  negligence 
even  after  verdict.  As  we  understand  defendant's  conten- 
tion it  is  that  in  neither  of  the  counts  of  plainti£Ps  declara- 
tion is  the  negligence  charged  alleged  to  have  been  the  proxi- 
mate cause  of  the  death  of  plaintiff's  intestate.  In  the  first 
and  second  counts  of  the  declaration  wherein  defendant's 
lessee  is  charged  with  general  negligence  in  the  operation  of 
its  engines  and  trains  it  is  specifically  alleged  that  plaintifiPa 
intestate  'Vas  then  and  there  by  the  cause"  (negligence) 
'^aforesaid  struck/'  etc.  In  the  third  count,  after  alleging 
the  existence  of  the  speed  ordinance  of  the  city  of  Blooming- 
ton,  and  the  violation  by  defendant's  lessee  of  such  ordinance, 
it  is  charged  that  said  passenger  train  then  and  there  struck 
the  deceased  with  great  force  and  violence  and  by  reason  of 
being  struck  by  said  passenger  train  "as  aforesaid/*  the  de- 
ceased was  thereby  injured,  etc.  We  are  of  opinion  that  the 
words  ^'as  aforesaid,"  in  the  sense  in  which  they  are  employed 
in  the  declaration,  refer  to  the  alleged  negligence  of  defend- 
ant's lessee,  in  exceeding  the  speed  limit  fixed  by  the  ordi- 
nance, as  being  the  proximate  cause  of  the  injury. 

In  the  respect  mentioned  the  third  count  of  the  declaration 
ia  not  fairly  abstracted  and  a  resort  to  the  record  was  made 
necessary  in  order  to  discover  the  words  which  cure  the  al- 
leged error.  In  the  fourth  count  of  the  declaration  we  find 
no  equivalent  words  charging  the  alleged  negligence  of  de- 
fendant's lessee  in  failing  to  operate  the  gates  as  being  the 
proximate  cause  of  the  death  of  plaintiff's  intestate,  and  a 
judgment  based  upon  proof  of  the  negligence  alleged  in  said 
count  could  not  be  sustained  even  after  verdict.  The  fifth 
or  amended  additional  count  expressly  charges  the  negligence 
therein  alleged  to  have  been  the  proximate  cause  of  the 
death  of  plaintiff's  intestate.  Conceding  that  plaintiff 
established  no  right  of  recovery  under  the  first,  secondi 
and  fifth  coimts  of  the  declaration,  that  the  fourth 
count  of  the  declaration  was  so  defective  as  that  judg- 
ment thereon  against  the  defendant  could  not  be  sustained 
even  after  verdict,  there  was  sufficient  evidence  introduced  on 
behalf  of  the  plaintiff  to  warrant  a  recovery  under  the  third 
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count  of  the  declaration  and  defendant's  motion  for  a  peremp- 
tory instruction  was  properly  denied.  As  the  verdict  in  this 
case  was  entire  and  the  third  count  in  the  declaration  is  suf- 
ficient to  sustain  such  verdict,  the  same  may  not  be  set  aside 
or  reversed  on  the  ground  of  a  defective  count  in  the  declara- 
tion. Eev.  Stat  1908,  page  1630,  section  67,  chapter  110. 
The  contention  of  defendant  that  the  plaintiff  and  his  wife 
saw  the  train  approaching  when  they  were  upon  the  track  of 
the  Lake  Erie  &  Western  Kailroad  is  not  supported  by  the 
record.  The  plaintiff  testified  that  when  he  reached  the  track 
of  said  railroad  he  looked  east  and  west  for  an  approaching 
train  but  saw  none,  no  witness  testifies  to  the  contrary  and 
no  facts  and  circumstances  tending  to  contradict  the  plaintiff 
are  apparent  in  the  record.  There  is  evidence  tending  to  show 
that  when  the  plaintiff  and  his  wife  reached  a  point  about 
midway  between  the  track  of  the  defendant  and  the  track  of 
the  Lake  Erie  &  Western  Railroad  they  might  have  observed 
the  train  as  it  turned  at  or  about  Front  street  in  a  southeast- 
erly direction  toward  the  AUin  street  crossing,  a  distance  of 
about  370  feet  There  is  evidence  tending  to  show  that  when 
the  plaintiff  reached  the  track  of  the  Lake  Erie  &,  Western 
Kailroad  he  heard  the  engine  whistle  for  the  Howard  street 
crossing,  and  the  evidence  tends  to  show  that  such  signal  was 
given  as  the  train  approached  said  crossing,  but  that  subse- 
quent thereto  the  whistle  was  not  again  sounded  until  the  en- 
gine reached  a  point  on  the  track  about  opposite  the  tower- 
house  when  the  danger  signals  were  sounded.  The  deceased 
had  a  right  to  rely  upon  the  observance  by  defendant's  lessee 
of  the  provisions  of  the  speed  ordinance  and  the  jury  were 
fully  justified  in  finding  that  if  such  ordinance  had  been  com- 
plied with  the  deceased  would  have  crossed  the  track  in  safety. 
The  violation  by  defendant's  lessee  of  the  provisions  of  the 
speed  ordinance  was  properly  found  to  be  the  proximate  cause 
of  the  death  of  plaintiff's  intestate,  unless  it  appears  from 
the  manifest  weight  of  the  evidence  that  want  of  due  care 
upon  her  part  contributed  to  her  death,  and  upon  the  evi- 
dence in  this  record  we  are  not  justified  in  so  holding,  but 
must  hold  the  verdict  to  be  conclusive  upon  such  issue. 
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The  sixth  and  ninth  instructions  given  at  the  instance  of 
plaintiff  are  complained  of.  The  giving  of  like  instructions 
has  heen  so  frequently  held  not  to  constitute  reversible  error 
that  a  reiteration  of  the  rule  has  become  wearisome. 

It  is  complained  that  the  court  erred  in  refusing  the  7tli, 
8th,  9th,  11th,  12th,  13th,  16th,  16th,  18th,  19th,  20th,  22nd, 
25th,  26th  and  27th  instructions  offered  on  behalf  of  the  de- 
fendant. To  analyze  and  consider  each  of  these  refused  in- 
structions would  serve  no  useful  purpose,  and  would  extend 
this  opinion  beyond  all  reasonable  bounds.  Altogether  too 
many  instructions  were  tendered  to  the  court  on  behalf  of 
the  defendant,  sixteen  of  which  so  tendered  were  given  to  the 
jury,  and  the  instructions  so  given  covered  every  issue  in- 
volved. A  careful  examination  of  the  refused  instructions 
discloses  that  while  two  or  three  might  have  been  given  with 
propriety,  the  remainder  were  subject  to  criticism  as  assum- 
ing facts  not  based  on  the  evidence,  as  infringing  on  the 
province  of  the  jury,  as  giving  undue  prominence  to  particu- 
lar facts  and  circumstances  in  the  case,  as  being  argumenta- 
tive, and  as  being  merely  repetitions  of  others  offered. 

We  find  no  reversible  error  in  the  record  and  the  judgment 
of  the  circuit  court  will  be  affirmed. 

Afprmed. 


Arizona  Breezley,  Appellee,  v.  Little  Vermilion  Coal  Com- 
pany.  Appellant. 

Appeals  aitd  kbbobs — failure  of  appellee  to  file  brief,  A  pro  forma 
reversal  and  remandment  will  be  entered  if  the  appellee  fails  to  file  a 
brief,  as  provided  by  the  rules  of  the  third  district. 

Action  in  case  for  death  caused  by  alleged  wrongful  act.  Appeal  from 
the  Circuit  Court  of  Vermilion  county;  the  Hon.  James  W.  Cbaio, 
Judge,  presiding.  Heard  in  this  court  at  the  November  term,  1909. 
Reversed  and  remanded.    Opinion  filed  May  28,  1910. 

H.  M.  Stebly,  for  appellant 
ISfo  appearance  for  appellea 
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Peb  Curiam.  The  plaintiff  recovered  a  verdict  and  judg- 
ment against  the  defendant  in  the  circuit  court  of  Vermilion 
county  for  $2500,  as  damages  alleged  to  have  been  sustained 
by  the  wilful  failure  of  the  defendant  to  comply  with  certain 
provisions  of  the  Mines  and  Miners  Act,  whereby  the  hus- 
band of  the  plaintiff  was  killed  by  a  fall  of  rock  from  the 
roof  of  his  working  place.  From  such  judgment  the  defend- 
ant prosecutes  this  appeal,  and  has  filed  an  abstract  of  the 
record  and  its  brief  as  required  by  the  rules  of  this  court. 
No  brief  has  been  filed  by  the  plaintiff,  and  as  the  questions 
presented  by  the  assignment  of  errors  do  not  justify  us  in 
attempting  to  sustain  the  judgment,  unassisted  by  a  brief 
on  her  behalf,  the  judgment  will  be  reversed  pro  forma,  and 
the  cause  remanded  for  another  trial  as  provided  by  rule  29 
of  this  court 

Reversed  and  remanded. 


Alice  B.  Barry,  Appellee,  v.  The  Chicago,  Indianapolis  ft  St. 
Louis  Short  Line  Railway  Company,  Appellant 

1.  CoVKNANTS — hou)  queatiofis  of  construction  determined.  Whether 
a  covenant  contained  in  a  deed  which  provides  for  the  construction  and 
maintenance  of  a  culvert  or  cattle-pass,  runs  with  the  land,  is  to  be 
determined  by  ascertaining  the  intention  of  the  parties  which  is  to  be 
arrived  at  upon  a  consideration  not  alone  of  the  language  employed  but 
of  the  facts  and  circumstances  constituting  the  situation  with  reference 
to  which  such  language  was  employed,  and  parol  evidence  is  competent 
for  the  purpose  of  disclosing  such  situation. 

2.  CovENAWTS — when  parol  evidence  incompetent.  Parol  evidence 
under  the  guise  of  showing  the  consideration  is  incompetent  to  vary 
or  add  to  the  terms  of  a  deed  containing  a  covenant. 

3.  Railboads — when  deed  impoaee  obligation  to  maintain  cattle- 
guards.  Held,  that  the  deed  containing  a  covenant  to  erect  and  maintain 
a  culvert  or  cattle-pass  imposed  a  continuing  obligation  upon  the  rail- 
road, and  such  convenani  ran  with  the  land. 

4.  Damages — when  incompetent  evidence  will  not  reverse.  The  admis- 
sion of  incompetent  evidence  upon  the  question  of  damages  will  not  re- 
verse if  the  amount  of  the  verdict  is  amply  sustained  by  competent 
evidence. 
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AMumpsit.  Appeal  from  the  Circuit  Court  of  Montgomery  coimty; 
the  Hon.  Tbitman  E.  Ames,  Judge,  presiding.  Heard  in  this  court  at 
the  May  term,  1909.    Affirmed.    Opinion  filed  May  28,  1910. 

Obobge  B.  Gillespie,  for  appellant;  L.  J.  Haoknet, 
Hamlin,  Gillespie  &  Fitzgerald  and  Jett  &  Kinder,  of 
counsel. 

Amos  Miller  and  Lane  &  Cooper,  for  appellee. 

Mr.  Presiding  Justice  Baume  delivered  the  opinion  of 
the  court. 

This  is  a  suit  in  assumpsit  by  Alice  B.  Barry  against  Xke 
Chicago,  Indianapolis  and  St.  Louis  Short  Line  Railway 
Company,  to  recover  damages  alleged  to  have  been  occasioned 
by  the  failure  of  the  defendant  to  construct  and  maintain 
upon  its  right  of  way  over  and  across  the  land  of  the  plain- 
tiff, a  culvert  of  iron  pipe  six  feet  in  diameter,  in  pursu- 
ance of  an  alleged  covenant  therefor  contained  in  the  deed 
executed  by  the  plaintiff  for  such  right  of  way.  A  trial  of 
the  cause  in  the  circuit  court  of  Montgomery  county  resulted 
in  a  verdict  and  judgment  against  the  defendant  for  $800 
and  this  appeal  is  prosecuted  by  it  to  reverse  such  judgment. 

On  February  13,  1903,  the  plaintiff  together  with  her 
husband,  for  the  expressed  consideration  of  $1300,  conveyed 
by  warranty  deed  to  John  C.  Davie,  a  strip  of  land,  150  feet 
wide,  being  75  feet  on  each  side  of  a  certain  location  line 
of  the  defendant  railway  company,  therein  described,  and  al- 
so another  strip  of  land  100  feet  wide  being  50  feet  on  each 
side  of  said  location  line,  all  in  section  23,  town  8  north, 
range  4  west,  in  Montgomery  county,  Illinois.  After  a  par- 
ticular  description  of  the  land  so  conveyed  there  ap- 
pears in  said  deed,  an  exception,  as  follows:  "Coal  rights 
reserved.  Culvert  at  survey  station  200  X  00  to  be  of  iron 
pipe  6  feet  diameter.  A  farm  crossing  to  be  established  by 
the  grantee  east  of  the  public  road.  Grantors  to  have  right  to 
maintain  a  telephone  crossing.  Grantee  to  establish  wing 
fences  and  cattle  guards  on  said  farm  crossing.    Grantors  to 
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establish  gates  on  said  farm  crossing  when  they  consider  them 
neeessary.^' 

On  May  26,  1906,  the  said  John  C.  Davie,  for  the  ex- 
pressed consideration  of  $1  conveyed  by  warranty  deed  the 
same  premises  to  the  defendant  railway  company,  which  deed 
contains  the  following:  "This  conveyance  is  neviertheless 
made  subject  to  the  reservation  of  coal  rights  and  right  to 
maintain  a  telephone  crossing  and  subject  to  the  stipulations 
concerning  farm  crossings,  wing  fences,  cattle  guards,  and 
gates  as  set  forth  in  said  deed  from  Alice  B.  Barry  and  hus- 
band." 

The  declaration  alleges  that  the  consideration  for  the  deed 
from  plaintiff  to  Davie  was  the  sum  of  $1300  then  and  there 
paid  by  the  defendant  in  cash,  and  further  that  when  said  de- 
fendant would  build  its  railroad  over  and  across  her  land  it 
would  build  and  maintain  a  culvert  at  survey  station  200  X 
00  to  be  of  iron  pipe  6  feet  in  diameter  under  and  through 
the  embankment  of  said  railroad  at  said  point,  to  permit  cat- 
tle, horses  and  other  live  stock  to  pass  across  said  railroad 
embankment  through  said  iron  pipe,  and  also  to  establish  and 
maintain  a  farm  crossing  east  of  the  public  road  over  said 
right  of  way  on  the  land  of  the  plaintiff;  that  by  the  direc- 
tion and  request  of  the  defendant  one  John  C.  Davie  was 
named  as  grantee  in  said  deed  and  said  deed  was  delivered 
to  the  defendant ;  that,  thereafter,  in  the  same  year,  the  de- 
fendant took  possession  of  said  right  of  way  and  constructed 
its  railroad  thereon,  and  has  ever  since  maintained  and  op- 
erated the  same,  whereby  it  became  and  was  liable  to  fulfill 
and  perform  the  covenants  in  said  deed  contained  respecting 
the  construction  and  maintenance  of  said  culvert  and  farm 
crossing,  and  that  although  requested  so  to  do  the  defendant 
has  failed  and  refused  to  perform  said  covenants,  to  the  dam- 
age of  the  plaintiff,  etc. 

It  is  first  urged  that  the  declaration  fails  to  state  a  cause 
of  action  because  the  damages  sought  to  be  recovered  arise 
out  of  the  alleged  breach  of  a  covenant  in  a  sealed  instru- 
ment, to  which  instrument  the  defendant  was  not  a  party, 
aftd  because  it  appears  from  the  deed  therein  set  out  that 
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neither  the  defendant  nor  the  grantee  in  said  deed  corenant- 
ed  to  maintain  the  culvert  or  cattle  pass  therein  mentionad. 
The  determination  of  the  question  thus  presented  involves  a 
construction  of  the  alleged  covenant,  and  whether  or  not 
such  covenant  shall  be  held  to  be  one  running  with  the  land. 
The  construction  to  be  placed  upon  the  alleged  covenant  pre- 
sents a  question  of  law  for  the  court,  and  such  construction 
so  as  to  effectuate  the  intention  of  the  parties  is  to  be  arrived 
at  upon  a  consideration  not  alone  of  the  language  employed, 
but  of  the  facts  and  circumstances  constituting  the  situation 
with  reference  to  which  such  language  was  employed,  and 
parol  evidence  is  competent  for  the  purpose  of  disclosing 
such  situation.  Gage  v.  Cameron,  212  111.  146.  It  appears 
from  the  competent  parol  evidence  in  the  record  that  at  the 
time  of  the  conveyance  in  question  the  plaintiff  owned  and 
operated  a  farm  consisting  of  320  acres,  and  that  the  land 
conveyed  by  plaintiff  to  defendant's  grantor  aggregated  about 
19  acres  within  the  boundaries  of  said  farm;  that  the  said 
strip  containing  about  19  acres  extended  over  and  across 
a  tract  of  100  acres,  then  ured  by  the  plaintiff  as  a  pas- 
ture, and  whereby  the  same  was  divided  so  that  35  acres 
was  on  the  east  side  of  said  strip  of  land  and  65  acres  was 
on  the  west  side  thereof;  that  the  construction  of  defendant's 
railroad  on  said  strip  of  land  necessarily  involved  the  con- 
struction of  an  earth  embankment  about  25  feet  high;  that 
in  the  absence  of  a  passage-way  through  said  embankment  the 
only  means  of  access  from  one  portion  of  the  pasture  to  an- 
other was  by  the  public  highway ;  that  the  pasture  on  the  east 
side  of  said  strip  of  land  was  without  any  water  for  stock 
while  the  pasture  on  the  west  side  of  said  strip  was  provided 
with  water  from  springs.  The  evidence  further  discloses 
that  a  culvert  having  a  diameter  of  two  feet  extending  through 
defendant's  railroad  embankment  was  amply  sufScient  to 
afford  an  adequate  drainage  of  plaintiff's  land;  that  the 
defendant  constructed  its  embankment  on  said  right  of  way 
within  a  few  months  after  the  conveyance  of  the  same  by 
plaintiff  to  Davie,  and  about  three  years  prior  to  the  convey- 
ance of  the  same  by  Davie  to  the  defendant;  that  when  the 
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defendant  constructed  said  embankment  it  caused  to  be 
placed  therein  an  iron  pipe  six  feet  in  diameter  at  the  loca- 
tion designated  in  the  deed  and  shortly  thereafter,  when  the 
defendant  operated  its  trains  over  said  embankment,  the 
weight  of  the  embankment  together  with  the  operation  of 
trains  thereon,  crushed  said  iron  pipe  so  that  its  diameter 
at  its  east  and  west  ends  was  about  5^  feet,  and  its  diameter 
at  its  center  was  4^  feet 

Much  confusion  exists  as  to  the  proper  statement  of  the 
rule  whereby  a  covenant  is  to  be  construed  as  one  running 
with  the  land,  and  also  as  to  the  particular  facts  necessary 
to  be  shown  for  the  application  of  such  rule.  In  Dorsey  v. 
St  L.  A.  &  T.  H.  R.  E.  Co.,  58  111.  65,  it  was  said:  "A  cov- 
enant is  said  to  run  with  the  land  when  either  the  liability 
for  its  performance  or  the  right  to  enforce  it,  passes  to  the  as- 
signee of  the  land  itself."  In  Wiggins  Ferry  Co.  v.  O.  &  M. 
By.  Co.,  94  111.  83,  the  court  quoted  with  approval  a  por- 
tion of  the  text  from  Taylor  on  Landlord  and  Tenant,  as 
follows :  "In  order  that  a  covenant  may  run  with  the  land, 
its  performance  or  non-performance  must  affect  the  nature, 
quality  or  value  of  the  property  demised,  independent  of  col- 
lateral circumstances,  or  must  affect  the  mode  of  enjoyment 
It  must  not  only  concern  the  land,  but  there  must  be  a  privity 
of  estate  between  the  contracting  parties, — ^for  if  a  party 
covenant  with  a  stranger  to  pay  a  certain  rent,  in  considera- 
tion of  a  benefit  to  be  derived  under  a  third  person,  it  cannot 
run  with  the  land,  not  being  made  with  the  person  having 
the  legal  estate."  In  the  same  case  the  court  gave  its  assent 
to  a  statement  of  the  rule,  as  follows :  "Whether  a  covenant 
will  or  will  not  run  with  the  land  does  not,  however,  so  much 
depend  on  whether  it  is  to  be  performed  on  the  land  itself, 
Bs  whether  it  tends  directly  or  necessarily  to  enhance  its 
value,  or  render  it  more  beneficial  and  convenient  to  those 
by  whom  it  is  owned  or  occupied."  In  Gibson  v.  Holden, 
115  HI.  199,  and  L.  &  N.  K.  E.  Co.  v.  I.  C.  E.  E.  Co.,  174 
HL  448,  the  like  form  of  expression  was  sanctioned  by  the 
courts  as  was  also  the  statement  that  in  cases  falling  within 


Digitized  by 


Google 


14  Appellate  Courts  of  Illinois. 

Barry  ▼.  Chicago,  I.  &  St.  L.  S.  L.  R.  Co.,  156  111.  App.  0. 

such  rule  every  successive  assignee  of  the  land  will  be  en- 
titled to  enforce  the  covenant. 

The  evidence  discloses  that  Davie  who  was  named  as  granr 
tee  in  the  deed  from  plaintiff  was  a  mere  vehicle  for  the  con- 
veyance  of  the  land  to  the  defendant;  that  such  convejanoe 
was  in  fact  made  for  the  use  and  benefit  of  the  defendant  and 
at  its  request;  that  the  defendant  paid  to  the  plaintiff  the 
consideration  named  in  said  deed,  and  took  possession  of  the 
land  therein  described  with  full  knowledge  of  the  restrictive 
provisions  and  covenants  in  said  deed  contained.  The  posses- 
sion in  the  first  instance  by  defendant  of  the  land  conveyed 
by  plaintiff  to  Davie  was  referable  solely  to  such  conveyance. 
If  the  covenant  in  question  be  held  to  be  one  running  with 
the  land  the  plaintiff,  in  our  opinion,  would  be  entitled  to 
enforce  the  same  against  any  subsequent  grantee  notwith- 
standing the  absence  in  the  covenant  of  a  provision  binding 
the  assignees  of  the  covenantor.  The  covenant,  if  it  should  be 
held  to  impose  a  continuing  duty  upon  the  defendant,  relates 
to  the  interest  or  estate  of  plaintiff  in  lands  of  which  the 
strip  conveyed  formed  a  part,  and  the  covenant  to  construct 
the  culvert  through  the  strip  conveyed  was  clearly  intended 
to,  and  in  fact  would,  beneficially  affect  the  value  and  mode 
of  enjoyment  of  the  remaining  land  of  the  plaintiff.  The 
language  of  the  particular  covenant  here  involved,  viz :  "Cul- 
vert at  survey  station  200  X  00  to  be  of  iron  pipe  6  feet  diam- 
eter," taken  in  connection  with  the  facts  and  circumstances 
constituting  the  situation  with  reference  to  which  such  cov- 
enant was  entered  into,  necessarily  implies  a  duty  on  the 
part  of  the  covenantor  to  maintain  a  culvert  of  the  character 
and  dimension  indicated  thereby.  The  words  *'to  be  of  iron 
pipe  6  feet  diameter,"  are  not  only  descriptive  of  the  char^ 
acter  and  dimension  of  the  culvert  when  constructed,  but  in 
the  absence  of  any  limitation,  they  must  be  held  to  impose 
a  continuing  duty  on  the  part  of  the  covenantor  to  maintain 
a  culvert  of  iron  pipe  6  feet  in  diameter.  To  hold  otherwise 
would  render  the  covenant  wholly  ineffectual  to  serve  the 
purpose  intended  by  the  parties.  The  plaintiff  was  a  party 
to  the  deed  as  grantor  and  covenantee,  but  if  she  had  not  been 
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a  party  thereto  and  merely  one  for  whose  benefit  the  covenant 
was  made,  she  would  be  entitled  to  bring  an  action  in  assump- 
sit in  her  own  name  for  a  breach  of  such  covenant,  notwith- 
standing the  instrument  which  created  the  covenant  was  un- 
der seal.  Webster  v.  Fleming,  178  111.  140.  The  declara- 
tion is  sufficient  to  support  the  action  and  the  trial  court  did 
not  err  in  refusing  to  give  the  peremptory  instruction  re- 
quested by  defendant. 

It  is  further  urged  that  the  trial  court  erroneously  ad- 
mitted evidence  offered  on  behalf  of  the  plaintiff  of  con- 
versations between  the  plaintiff  and  her  husband  and  one 
Duane,  the  chief  engineer  of  construction  in  the  employ  of 
the  defendant,  to  the  effect  that  the  plaintiff  should  use  the 
culvert  as  a  cattle  pass  and  that  the  same  should  be  main- 
tained by  the  defendant  as  such,  which  conversations  were 
had  prior  to  the  execution  and  delivery  of  the  deed  from 
plaintiff  to  Davie.  This  evidence  was  offered  and  admitted 
upon  the  theory  that  such  parol  agreement  by  Duane  was  a 
part  of  the  consideration  moving  from  the  defendant  to  the 
plaintiff  for  the  conveyance  of  the  right  of  way,  and  plain- 
tiff relies  upon  the  rule  announced  in  Lloyd  v.  Sandusky, 
203  Dl.  621,  to  sustain  the  competency  of  such  evidence, 
and  the  ruling  of  the  trial  court  in  admitting  the  same.  In 
the  case  cited  it  was  held  that  the  statements  in  a  deed  of  the 
amount  and  the  receipt  of  the  consideration  are  formal  re- 
citals, the  legal  operation  of  which  is  to  prevent  a  resulting 
trust,  and  they  may  be  explained,  varied  or  contradicted  by 
parol  evidence,  but  it  was  there  further  held  that  such  evi- 
dence was  inadmissible  for  the  purpose  of  affecting  the  terms 
of  the  deed.  The  evidence  admitted  in  the  case  at  bar  did 
not  apply  to  the  consideration  alone,  but  was  directed  specific- 
ally to  the  terms  of  the  deed,  and  was  therefore  inadmissible. 
The  error  in  this  regard,  however,  could  not  have  operated  to 
the  prejudice  of  the  deifendant  because  the  construction  of 
the  covenant  involved  was  a  question  of  law  for  the  court, 
and  as  we  have  heretofore  held,  the  covenant  is  one  running 
with  the  land  and  imposed  the  duty  upon  the  defendant  of 
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maintaining  the  culvert  as  a  cattle  pass  for  the  benefit  of  the . 
plaintiff's  land. 

The  measure  of  damages  in  the  case  is  the  depreciation  if 
any,  in  the  value  of  plaintiff's  land  caused  by  the  breach  of 
the  covenant  involved,  and  there  is  competent  evidence  in 
the  record  fixing  the  amount  of  such  damages  at  from  $900 
to  $1000. 

Some  incompetent  evidence  tending  to  show  certain  ele- 
ments of  damage  not  proper  to  be  considered  by  the  jury, 
was  admitted  over  the  objection  of  the  defendant,  but  as  the 
damages  awarded  to  the  plaintiff  are  amply  supported  by 
competent  evidence  in  the  case,  the  error  in  admitting  such 
incompetent  evidence  should  not  operate  to  work  a  reversal 
of  the  judgment. 

The  instructions  given  at  the  instance  of  the  plaintiff  are 
not  in  harmony  with  the  views  heretofore  expressed  with 
reference  to  the  admission  of  the  evidence  affecting  the  terms 
of  the  deed,  and  some  of  the  instructions  tendered  by  the  de- 
fendant were  modified  by  the  court  so  that  they  involved  like 
inaccuracies,  and  the  given  instructions  taken  as  a  series 
are  in  other  respects  subject  to  criticism.  What  we  have  here- 
tofore said  renders  unnecessary  any  further  discussion  of 
the  instructions  tendered  by  the  defendant  and  refused  by 
the  court.  The  instructions  as  offered  were  properly  re- 
fused. 

In  the  view  we  take  of  the  case,  plaintiff,  under  the  evidence 
in  the  record,  has  established  her  rigfit  to  recover  substan- 
tial damages  by  reason  of  the  breach  by  defendant  of  the  cov- 
enant involved,  and  as  the  amount  of  such  damages  accord- 
ing, to  the  proper  measure  is  fully  warranted  by  the  evidence, 
a  re-trial  of  the  case  for  the  mere  purpose  of  assessing  dam- 
ages upon  a  record  which  shall  be  free  from  errors  not  af- 
fecting that  issue,  would  necessarily  result  in  substantially 
a  like  verdict  and  judgment.  In  such  case  we  are  not  dis- 
posed to  reverse  the  judgment.  Finding  no  error  in  the  rec- 
ord prejudicial  to  the  defendant  upon  the  merits  of  the  con- 
troversy here  involved,  the  judgment  of  the  circuit  court  will 
be  affirmed. 

Ajfirmed. 
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Frederick  DeFreitas,  Appellee*  v.  William  Nunes,  Appellant. 

1.  AssATTLT  AHD  BATTEBT — what  pleading  eMsentidl  to  $€lf 'defense  ae 
anetoer  to  eivH  action.  In  the  absence  of  a  plea  of  eon  aeeault  demesne, 
self-defense  or  justification  is  not  available  by  the  defendant  as  a  sub- 
stantive ground  to  a  civil  action  of  assault  and  battery. 

2.  iNBTBUcnoNS — when  omission  of  word  ''unlawful"  harmless  error. 
In  an  instruction  defining  an  assault  and  battery  the  omission  of  the 
word  '^unlawful"  is  harmless  error  if  the  evidence  sustains  the  unlawful 
character  of  the  assault. 

3.  Appeals  and  ebbobs — what  instructions  cannot  be  complained  of. 
A  party  cannot  complain  of  instructions  which  contain  a  vice  common  to 
other  instructions  given  at  his  own  instance. 

Trespass.  Appeal  from  the  Circuit  Ck>urt  of  Morgan  county;  the 
Hon.  OwEir  P.  Thompsoit,  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  1909.    Affirmed.    Opinion  filed  May  28,  1910. 

Layman  &  Mobkissey  and  Bellatti^  Babnes  &  Bsi> 
ULTTiy  for  appellant 

'Mills  &  Keioeb  and  William  N.  Haibobove^  for  appel- 
lee. 

Mb.  Pbesidino  Justice  Baume  delivered  the  opinion  of 
the  court. 

In  this  action  in  trespass  for  an  assault  and  battery,  the 
plaintiff,  Frederick  DeFreitas,  recovered  a  verdict  and  judg- 
ment in  the  circuit  court  of  Morgan  county  against  the  de- 
fendant, William  Nunes,  for  the  sum  of  $1600.  The  de- 
fendant prosecutes  this  appeal,  and  the  only  errors  relied 
upon  for  a  reversal  of  the  judgment  relate  to  the  action  of 
the  court  in  refusing  to  admit  evidence  offered  by  the  defend- 
anty  and  in  giving  alleged  erroneous  instructions. 

The  defendant  was  the  father-in-law  of  the  plaintiff  and 
sought  to  prove  statements  which  had  been  made  to  him  by 
his  son,  George,  as  to  the  alleged  mistreatment  by  the  plaintiff 
of  his  wife  at  the  home  of  the  plaintiff  on  the  evening  preced- 
ing the  day  upon  which  the  assault  was  committed.  The  evi- 
dence was  properly  excluded  as  being  too  remote  and  mere 
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hearsay,  but  the  defendant  was  accorded  any  advantage  he 
may  have  sought  from  the  admission  of  such  evidence  by  the 
fact  that  a  recital  by  the  witnesses  of  what  occurred  and 
what  was  said  upon  the  occasion  of  the  assault  and  battery, 
fully  disclosed  the  information  which  defendant  claimed  to 
have  received  from  his  son. 

Notwithstanding  the  fact  that  the  only  plea  filed  by  the  de- 
fendant was  that  of  the  general  issue,  the  case  was  tried  and 
instructions  submitted  and  given  at  the  instance  of  both  par- 
ties upon  the  theory  that  the  plea  of  son  assault  demesne  was 
interposed  by  the  defendant.  In  the  absence  of  such  a  plea, 
self-defense  or  justification  were  not  available  by  the  defend- 
ant as  substantive  grounds  of  defense  to  the  action.  Olsen 
V.  Upsahl,  69  111.  273 ;  Gizler  v.  Witzel,  82  111.  322 ;  Illinois 
Steel  Co.  V.  Novak,  184  lU.  501 ;  Chicago  Title  &  Trust  Co. 
V.  Core,  223  111.  58. 

The  first  instruction  given  at  the  instance  of  the  plaintiff, 
while  somewhat  inartificially  drawn,  states  the  law  more 
favorably  for  the  defendant  than  the  well-established  rule 
permits.  By  this  instruction  the  plaintiff  assumed  the  bur- 
den not  only  of  showing  that  the  defendant  committed  the  as- 
sault by  shooting  as  alleged  in  the  declaration,  but  also  that 
such  assault  was  not  committed  by  the  defendant  in  self-de- 
fense. If  self-defense  had  been  properly  a  substantial  issue 
in  the  case  it  would  not  have  been  necessary  to  have  given  a 
legal  definition  of  what  constituted  self-defense  in  every  in- 
struction bearing  upon  that  issue. 

The  second  instruction  tendered  by  the  plaintiff  and  given 
by  the  court  improperly  omits  the  word  "unlawful"  used  in 
the  statute  in  defining  an  assault  and  battery,  but  as  the  evi- 
dence in  the  case  clearly  establishes  the  unlawfulness  of  de- 
fendant's assault  upon  the  plaintiff,  no  harm  could  have  re- 
sulted to  the  defendant  by  the  instruction  as  given. 

It  is  a  sufficient  answer  to  defendant's  criticism  of  the 
third  and  fourth  instructions  given  at  the  instance  of  the 
plaintiff  to  say  that  the  16th,  17th,  21st,  22nd,  and  26th  in- 
structions given  at  the  instance  of  the  defendant  are  inac- 
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curate  in  the  like  respect.    Woods  v.  Dailey,  211  111.  495; 
Purtle  V.  Bell,  225  111.  523. 

The  fifth  and  sixth  instructions  given  at  the  request  of 
the  plaintiflF  relate  to  the  law  of  self-defense  and  were  more 
favorable  to  the  defendant  than  the  issues  in  the  case  war- 
ranted. 

The  record  is  free  from  any  error  prejudicial  to  defend- 
ant and  the  judgment  of  the  circuit  court  will  be  affirmed. 

Affirmed. 


American  Surety  Company  of  New  York,  Appellant,  v.  Eli 
S.  Sperry,  Guardian,  Appellee. 

1.  GuABDiAN  AND  WAXD — right  of  Surety  upon  bond  to  discharge,  A 
surety  upon  a  guardian's  bond  has  a  right  by  petition  to  require  hia 
principal  to  account. and  to  give  a  new  bond. 

2.  GUABDIAN  AiVD  WABD — when  petition  by  surety  should  not  be  dis- 
missed. It  is  error  for  the  court  to  dismiss  a  petition  by  a  surety  which 
prays  for  some  relief  to  which  he  is  entitled. 

Petition  for  release  of  surety,  etc.  Appeal  from  the  Circuit  Court 
of  Vermilion  county ;  the  Hon  William  B.  Scholfield,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1009.  Reversed  and  re- 
manded.   Opinion  filed  May  28,  1910. 

L.  R*  Atkins,  O.  M.  Jones  and  W.  J.  BooxwAiiXEB,  for 
appellant. 

Eeabick  &  Meeks,  for  appellee. 

Mb.  Pbesiding  Justice  Baume  delivered  the 'opinion  of 
the  court. 

On  January  13,  1909,  the  American  Surety  Company  of 
New  York  filed  its  petition  in  the  county  court  of  Vermilion 
comity,  in  the  matter  of  the  estate  of  Chester  H.  Chapman^  a 
minor,  then  pending  in  said  court,  wherein  it  averred  in 
substance,  as  follows:  That  on  September  11,  1899,  one  Eli 
S.  Sperry  was  duly  appointed  guardian  of  said  minor  and 
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filed  his  guardian's  bond  in  the  penal  sum  of  $5000  with 
John  W.  Goodwine  and  Arminda  Goodwine  as  sureties  there- 
on; that,  thereafter,  on  December  23,  1901,  said  Sperry  as 
such  guardian  invested  certain  funds  of  said  minor  in  real 
estate  in  the  county  of  Vermilion  in  the  State  of  Illinois, 
describing  the  same,  and  that  said  funds  were  not  derived 
from  the  sale  of  real  estate  belonging  to  said  minor ;  that  on 
March  23,  1907,  the  said  Sperry  filed  in  said  court  his  offi- 
cial bond  as  guardian  of  the  said  minor  in  the  penal  sum 
of  $16,000  with  the  petitioner  as  surety  thereon,  setting  out 
said  bond  in  haec  verba;  that  on  October  5,  1907,  the  said 
guardian  invested  certain  funds  belonging  to  said  minor  in 
167,763  acres  of  land  in  the  county  and  state  aforesaid,  par- 
ticularly describing  the  same,  and  that  said  funds  were  not 
derived  from  the  sale  of  real  estate  belonging  to  said  minor; 
that  on  March  27,  1908,  the  said  Sperry  as  such  guardian 
filed  in  said  court  his  official  bond  dated  March  26,  1908,  in 
the  penal  sum  of  $22,000  with  L.  C.  Messner  and  W.  H.  Rice 
as  sureties ;  that  it  desires  to  be  relieved  and  discharged  from 
all  further  liability  as  surety  upon  the  said  bond  of  said  Sperry 
as  guardian  of  said  minor.  The  prayer  of  the  petition  is  that 
the  said  Sperry  as  such  guardian  of  said  minor  be  required 
to  file  in  said  court  within  a  short  day  to  be  fixed  by  the 
court  his  report  and  account  showing  all  his  acts  and  doings 
as  such  guardian  from  the  date  of  his  appointment  to  the  fil- 
ing of  said  petition,  and  that  he  be  required  to  restore  the 
funds  of  h:3  ward  invested  in  real  estate,  as  aforesaid,  or  to 
proceed  to  a  sale  of  the  said  real  estate  for  the  purpose  of 
re-investing  the  funds  derived  from  said  sale  in  such  invest- 
ments as  may  be  authorized  by  law,  and  when  such  sale  shall 
have  been  made,  he  be  required  to  report  the  same  to  the 
court,  and  upon  the  approval  of  his  accounts  he  be  required 
to  file  a  new  bond  with  sureties  to  be  approved  by  the  court ; 
and  that  the  petitioner  may  thereupon  be  released  and  dis- 
charged from  all  liability  upon  the  bond  whereon  it  is  surety. 
On  the  same  day  the  said  petitioner  filed  its  petition  con- 
taining the  like  averments  and  prayers,  in  the  matter  where- 
in the  said  Sperry  was  guardian  of  Wilmer  G.  Chapman^  a 
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minor.  To  these  petitions,  Sperry,  as  guardian  of  said  min- 
or^ interposed  his  general  and  special  demurrers  which  were 
sustained  by  the  county  court  and  said  petitions  dismissed. 
From  the  order  dismissing  said  petitions^  the  petitioner  ap- 
pealed to  the  circuit  court,  where  on  a  hearing  upon  the  de- 
murrers to  said  petitions  said  demurrers  were  sustained  and 
judgment  entered  against  the  petitioner  in  bar  of  said  pro- 
ceedings and  for  costs.  From  this  judgment  in  said  proceed- 
ings, as  consolidated  in  the  circuit  court,  the  petitioner  prose- 
cutes its  further  appeal  to  this  court. 

The  main  question  presented  for  our  consideration  and  de- 
termination by  counsel  for  both  parties,  is,  whether  or  not 
it  was  within  the  power  of  the  county  court  to  direct  the 
respondent,  Sperry,  as  guardian  of  the  minors,  Chester  H. 
and  Wilmer  G.  Chapman,  to  invest  the  funds  belonging  to 
his  wards,  not  derived  from  the  sale  of  their  real  estate,  in 
the  purchase  of  real  estate.  There  is  no  averment  in  the  pe- 
titions that  the  funds  belonging  to  his  wards  which  are  al- 
leged to  have  been  invested  by  Sperry  in  the  purchase  of 
real  estate  were  so  invested  by  the  direction  of  the  county 
court.  It  is  elementary  that  on  a  hearing  upon  a  demurrer 
to  a  bill  or  petition,  facts  extraneous  of  the  petition  cannot  be 
considered  in  determining  the  sufficiency  or  insufficiency  of 
such  bill  or  petition.  The  question  sought  to  be  presented 
as  above  indicated,  is,  therefore,  upon  this  record,  purely 
academic. 

Section  1  of  an  act  entitled  "An  Act  to  provide  for  re- 
leasing sureties  on  the  bonds  of  guardians,"  etc.,  approved 
May  11,  1877,  and  in  force  July  1,  1877,  provides:  "That 
whenever  any  surety  on  the  bond  of  any  guardian,  conser- 
vator of  any  idiot  or  insane  person,  or  the  trustee  of  any 
fund  or  property  appointed  by  the  court,  or  the  heir,  execu- 
tor or  administrator  of  such  surety,  desires  to  be  released 
from  further  liability  upon  any  such  bond,  he  may  petition 
the  court  in  which  said  bond  is  filed  for  that  purpose,  and 
upon  notice  being  given  to  such  guardian,  conservator  or 
trustee  in  such  manner  as  the  court  may  direct,  the  court 
shall  compel  such  guardian,  conservator  or  trustee,  within  a 
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reasonable  time  to  be  fixed  by  the  court,  to  appear  and  settle 
his  accounts  and  file  in  such  court  a  new  bond  with  such  pen- 
alty and  security  as  may  be  approved  by  the  court,  which  be- 
ing done,  the  surety  may  be  discharged  from  all  liability 
on  such  bond."  Eev.  Stat.  1908,  1496.  The  petitions  here 
involved  recite  the  desire  of  the  petitioner  to  be  released  from 
further  liability  as  surety  upon  the  bonds  of  the  lespondent 
as  guardian  of  Chester  H.  and  Wilmer  G.  Chapman,  minors, 
and  pray  that  the  respondent  be  required  to  file  a  report  and 
account  of  his  acts  and  doings  as  such  guardian  from  the  date 
of  his  appointment  to  the  time  of  the  filing  of  said  petitions. 
Under  the  provisions  of  the  section  of  the  statute  above  quotr 
ed,  it  became  the  duty  of  the  coimty  court  to  grant  the  prayer 
of  the  petitions  in  tiie  respect  indicated,  and  the  dismissal 
by  said  court  of  said  petitions  upon  sustaining  the  demur- 
rers thereto  was  error.  Conceding  that  the  allegations  in 
the  petitions  did  not  warrant  the  court  in  granting  the  prayers 
of  the  petitioner  in  other  respects,  and  that  such  allegations 
and  prayers  were  obnoxious  to  the  demurrers  interposed 
thereto,  the  petitions  should  not  have  been  dismissed,  or 
judgment  entered  in  bar  of  the  proceedings,  but  such  peti- 
tions should  have  been  retained  for  a  hearing  upon  that  por- 
tion thereof  which  conformed  to  the  provisions  of  the  stat- 
ute entitling  the  petitioner  to  be  released  as  surety  upon 
the  bonds  of  the  respondent.  Gibbs  v.  Davies,  168  111.  205. 
For  error  in  entering  judgment  against  the  petitioner  in 
bar  of  the  proceedings  such  judgment  is  reversed  and  the 
cause  remanded  for  further  proceedings  not  inconsistent  with 
the  views  here  expressed. 

Reversed  and  remanded. 


John  Whealon,  Appellant,  v.  First  State  &  Saving  Bank  of 
Litchfield,  Appellee* 

iNSTBUcnoNS — requeata  for  contradictory.    A  party  cannot  complain 
of  the  action  of  the  court  in  refusing  an  instruction  which  contradict* 
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in  its  statements  of  law  another  instruction  given  at  the  instance  of 
the  same  party. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Montgomery  county; 
the  Hon.  Samuel  L.  Dwiqht,  Judge,  presiding.  Heard  in  this  court 
at  the  November  term,  1909.    Affirmed.    Opinion  filed  May  28,  1910. 

Hill  &  Bullington,  for  appellant. 

Paul  Mc Williams,  for  appellee. 

Mb.  Presiding  Justice  Baume  delivered  the  cpinion  of 
the  court. 

On  September  26,  1907,  the  plaintiff  deposited  in  the  de- 
fendant bank  the  sum  of  $500  as  earnest  money  upon  the 
purchase  by  him,  through  his  agent,  T.  H.  Wood,  of  a  certain 
farm  then  owned  by  one  W.  B.  Armstrong.  On  October  15, 
following,  the  defendant  paid  said  sum  of  money  to  said 
Armstrong  upon  a  check  therefor  signed  "John  E.  Whealon 
by  D.  R.  Kinder."  Kinder  was  an  attorney  at  law  who  had 
been  retained  and  consulted  by  the  plaintiff  with  reference 
to  the  purchase  by  him  of  the  land  from  Armstrong.  Upon 
learning  that  the  defendant  bank  had  paid  said  money  to 
Armstrong,  the  plaintiff  brought  this  action  in  assumpsit 
against  it  to  recover  the  amount  of  the  said  deposit.  A  trial 
by  jury  resulted  in  a  verdict  in  favor  of  the  defendant  and 
a  judgment  against  the  plaintiff  in  bar  of  his  action  and  for 
costs,  to  reverse  which  judgment  the  plaintiff  prosecutes  this 
appeal. 

The  question  involved  is  purely  one  of  fact  When  the 
deposit  in  question  was  made  by  the  plaintiff  there  were  pres- 
ent the  plaintiff,  together  with  N.  W.  Snell,  the  cashier  of 
defendant  bank,  D.  R.  Kinder,  the  attorney  for  the  plaintiff, 
Michael  Morrisson,  the  president  of  the  defendant  bank,  and 
T.  H.  Woods,  the  real  estate  broker  employed  by  the  plaintiff. 
Snell,  Kinder  and  Woods  when  called  as  witnesses  on  behalf 
of  defendant  all  testified,  in  substance,  that  when  the  plain- 
tiff deposited  the  money  in  the  defendant  bank  he  orally 
instructed  the  cashier^  Snell,  to  pay  the  same  to  Armstrong 
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upon  the  order  or  a  check  to  be  drawn  by  Kinder,  when  the 
latter  should  have  approved  the  abstract  of  title  to  the  farm. 
Kinder  testified  that  he  thereafter  approved  said  abstract. 
Snell  testified  that  Kinder  came  to  the  bank  and  said  the  ab- 
stract was  all  right  and  directed  the  payment  of  the  money 
to  Armstrong;  that  hie  (Snell)  told  Kinder  that  it  would  be 
necessary  to  have  a  check  to  make  the  debits  and  credits 
appear  properly  on  the  books  of  the  bank  and  that  Kinder 
then  gave  the  check  as  above  indicated,  and  the  money  was 
placed  to  the  credit  of  Armstrong.  The  plaintiff  denied  that 
he  authorized  the  payment  of  the  money  upon  the  order  or 
direction  of  Kinder.  In  this  state  of  the  record  we  must 
hold  that  the  jury  were  amply  justified  in  finding  that  the 
defendant  bank  rightfully  paid  the  money  to  Armstrong. 

The  plaintiff  offered  some  evidence  which  was  excluded 
by  the  court  tending  to  show  that  when  Kinder  claimed  to 
have  examined  and  approved  the  abstract  and  so  informed 
the  defendant  bank,  said  abstract  had  not  in  fact  been  pre- 
pared and  submitted  to  Kinder,  and  the  ruling  of  the  trial 
court  in  excluding  such  evidence  is  assigned  as  error.  In  a 
proceeding  by  the  plaintiff  against  Kinder,  the  evidence  ex- 
cluded would  have  been  competent,  but  such  evidence  had  no 
bearing  upon  the  issue  of  fact  involved  in  the  case  at  bar. 
The  case  of  Merchants  Nat'l.  Bank  v.  Nichols  &  Shepard  Co., 
223  HI.  41,  cited  by  plaintiff  in  support  of  the  doctrine  that 
an  agent  cannot  enlarge  the  scope  of  his  authority  by  his  own 
statements  or  declarations  is  not  in  point,  because  the  scope 
of  Kinder's  authority  as  agent  for  plaintiff  does  not  rest  up- 
on the  statements  or  declaration  of  Kinder  but  upon  the 
testimony  of  the  witnesses  Kinder,  Snell  and  Woods  as  to 
the  statements  and  declarations  made  by  plaintiff.  The  de- 
fendant had  no  duty  to  perform  with  reference  to  the  abstract 
of  title,  further  than  not  to  pay  the  money  until  such  abstract 
had  been  approved  by  Kinder,  and  Kinder's  statement  to  it 
that  he  had  approved  the  abstract  was  conclusive  upon  it  with- 
in the  scope  of  Kinder's  authority  as  established  by  an  ap- 
parent preponderance  of  the  evidence. 

While  the  second  and  fifth  instructions  given  to  the  jury 
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at  the  instance  of  the  defendant  are  not  wholly  accurate^  in 
Tiew  of  the  evidence  in  the  case,  and  the  other  given  instruc* 
tions,  which  stated  the  law  with  substantial  accuracy,  they 
could  not  have  operated  to  mislead  the  jury.  The  first  of 
plaintiff's  refused  instructions  was  properly  refused  because 
it  injected  into  the  case  a  question  not  in  issue.  The  second 
of  said  refused  instructions  is  in  conflict  with  the  first  in- 
struction offered  by  plaintiff  and  given  by  the  court  and 
plaintiff  cannot  complain  because  the  court  refused  to  give 
to  the  jury  contradictory  statements  of  the  law  at  his  re- 
quest 

There  is  no  error  in  the  record  prejudicial  to  the  plain- 
tiff, and  as  the  verdict  is  apparently  right  upon  the  merits 
of  the  controversy,  the  judgment  will  be  affirmed. 

AffirmecL 


Merchants  and  Farmers  State  Bank,  Appellant^  ▼•  W.  W. 
Sheridan  et  al.,  Appellees. 

1.  Bakksuptct— tr\a#  not  affected  by  oompositUm  agreement,  A 
•ompoeitioii  agreement  does  not  operate  to  prevent  a  party  from  realiz- 
ing upon  any  security  of  which  he  could  have  availed  himself  if  no 
such  agreement  had  existed. 

2.  Bankbuptct — when  creditor  not  hound  to  diacloee  eecurity.  If 
property  pledged  to  a  creditor  belongs  to  a  bankrupt  co-partnership, 
which  is  the  debtor,  the  creditor  upon  filing  his  claim  against  such  bank- 
rupt is  bound  to  disclose  the  fact  that  he  held  the  same  as  security  for 
the  payment  of  the  partnership  debt;  but  if  the  property  pledged 
belongs  to  a  third  person,  no  such  duty  devolves  upon  the  creditor. 

3.  Pledobs — tehen  forecloeure  appropriate.  Foreclosure  lies  for  the 
purpose  of  enforcing  a  debt  against  a  pledge  given  as  security  therefor 
if  there  are  conflicting  claims  as  to  the  ownership  and  right  of  posses- 
sion of  the  pledge. 

Bill  in  equity.  Appeal  from  the  Circuit  Court  of  Moultrie  county;  the 
Hon.  WnjJAH  C.  Johivs,  Judge,  presiding.  Heard  in  this  court  at  the 
Hay  term,  1909.    Iteversed  and  remanded.    Opinion  filed  May  28,  1910. 

E.  J.  MiixEB,  for  appellant 

Waltee  Edew  and  R.  M.  Peadro,  for  appellees. 
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Mr.  Presiding  Justice  Baume  delivered  the  opinion  of 
the  court. 

The  complainant,  Merchants  and  Farmers  State  Bank  of 
Sullivan,  filed  its  bill  in  equity  against  W.  W.  Sheridan  and 
E.  M.  Peadro  to  foreclose  its  alleged  lien  upon  a  certain 
diamond  which  formerly  belonged  to  the  defendant  Sheridan, 
and  was  claimed  by  him  to  have  been  deposited  with  the 
complainant  for  safe  keeping,  and  the  title  to  and  right  of  pos- 
session of  which  was  claimed  by  the  defendant  Peadrc*  under 
and  by  virtue  of  a  bill  of  sale  therefor  from  said  Sheridan 
while  the  same  was  in  possession  of  complainant  under  its 
claim  that  the  diamond  was  delivered  to  it  by  Sheridan  in 
pledge  as  security  for  the  payment  of  certain  indebtedness  ow- 
ing to  it  by  said  Sheridan  and  his  mother,  Carrie  Sheridan, 
as  copartners  doing  business  as  W.  W.  Sheridan.  Upon  issues 
joined  on  the  separate  answers  of  said  Sheridan  and  said 
Peadro  to  said  bill  of  complaint  and  complainant's  replica- 
tions to  said  answers  the  cause  was  referred  to  the  master  in 
chancery  to  take  the  proofs  therein,  and  upon  a  hearing  upon 
said  proofs  the  chancellor  entered  a  decree  dismissing  said 
bill  for  want  of  equity.  To  reverse  such  decree  the  complain- 
ant prosecutes  this  appeal. 

The  right  of  the  complainant  to  invoke  the  remedy  sought 
was  unchallenged  by  the  defendants  either  by  demurrer  to 
the  bill  or  by  their  answers  thereto. 

The  uncontroverted  facts  established  by  the  evidence  are 
substantially  as  follows:  On  July  1,  1906,  W.  W.  Sher- 
idan and  Carrie  Sheridan,  his  mother,  as  co-partners,  con- 
ducted a  retail  clothing  business  in  Sullivan  under  the  name 
of  W.  W.  Sheridan,  and  said  co-partnership  was  then  in- 
debted to  the  complainant  in  the  principal  sum  of  $2504.23 
represented  by  notes  aggregating  $2100  and  an  overdraft  for 
$404.23.  On  or  about  said  date,  W.  A.  Steele,  the  president 
of  complainant  bank,  interviewed  the  defendant  Sheridan 
in  his  place  of  business  relative  to  the  overdraft  of  $404.23 
and  requested  that  it  be  "fixed  up."  Sheridan  then  gave  to 
Steele  the  diamond  in  question,  which  was  claimed  by  Sheri- 
dan to  be  worth  from  $600  to  $700,  but  which  appears  from 
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the  evidence  to  have  been  worth  from  $350  to  $400,  and  on 
the  same  day  or  within  a  day  or  two  thereafter  Sheridan  gave 
to  the  complainant  a  note  that  covered  the  amount  of  said 
overdraft.  In  September,  following,  said  co-partnership 
was  further  indebted  to  complainant  in  an  overdraft  for  $42.- 
96,  and  thereupon  the  complainant  obtained  judgments  by 
confession  upon  said  notes  against  said  co-partnership  for 
the  aggregate  amount  of  $2667.40,  upon  which  judgments 
executions  were  issued  and  levied  upon  the  stock  of  goods 
belonging  to  said  co-partnership.  Shortly  thcEeafter  the 
Sheridans  employed  the  defendant,  R.  M.  Peadro,  an  attor- 
ney at  law,  to  institute  their  voluntary  proceedings  in  bank- 
ruptcy, and  on  September  30,  1906,  said  W.  W.  Sheridan 
executed  to  said  Peadro,  in  consideration  for  legal  services, 
a  bill  of  sale  for  said  diamond,  and  also  executed  a  written 
order  addressed  to  \t.  A.  Steele  directing  him  to  deliver  the 
said  diamond  to  said  Peadro.  In  October  1906,  before  Pead- 
ro had  completed  the  preparation  of  the  necessary  papers 
with  reference  to  the  contemplated  voluntary  proceedings  in 
bankruptcy,  creditors  of  said  co-partnership  other  than  the 
complainant,  instituted  involimtary  proceedings  in  the  Unit- 
ed States  District  Court  to  have  said  co-partnership  adjudged 
bankrupt,  and  thereupon  the  sale  of  the  property  under  the 
executions  issued  upon  the  judgments  by  confession  in  favor 
of  the  complainant  was  enjoined  by  said  court,  and  said  prop- 
erty came  into  the  possession  of  the  trustee  in  bankruptcy  ap- 
pointed by  said  court.  The  complainant  filed  its  claim  against 
said  bankrupt  co-partnership  with  the  referee  in  bankruptcy, 
as  being  unsecured,  and  the  same  was  allowed  as  an  unsecured 
claim.  Thereafter,  a  composition  agreement,  the  details 
of  which  are  not  here  necessarily  involved,  was  entered  into 
by  the  creditors  whereby  they  were  to  receive  33  J  %  of  the 
amount  of  their  claims,  which  composition  agreement  was 
approved  and  confirmed  by  the  court. 

The  only  controverted  question  of  fact  in  the  case  relates 
to  the  purpose  for  which  the  defendant,  W.  W.  Sheridan, 
gave  to  complainant  or  to  W.  A.  Steele,  its  president,  for 
it,  the  diamond  in  question.     Steele  testified  that  upon  the 
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occasion  when  he  went  to  see  Sheridan  with  reference  to 
"fixing  up"  the  overdraft  for  $404.23,  Sheridan  took  the 
diamond  from  his  pocket  and  handed  it  to  him,  saying  in 
substance,  "I  will  give  you  this  as  security  for  the  $400 
note,"  referring  to  a  note  for  that  amount  signed  by  W.  W. 
and  Carrie  Sheridan ;  that  he  told  Sheridan  he  did  not  know 
anything  about  the  value  of  the  stone  and  didn't  want  it,  and 
Sheridan  replied,  "You  take  it,  it  will  stand  as  security,  and 
you  sell  it  as  soon  as  you  can;"  that  he  took  the  stone 
to  the  bank  where  he  thereafter  kept  it  in  the  safe ;  that  Sher- 
idan subsequently  frequently  asked  him  if  he  had  made  any 
sale  of  the  diamond. 

Z.  D.  Whitfield,  teller  of  complainant  bank,  testified  that 
he  saw  Sheridan  who  asked  him  if  Steele  had  shown  him 
the  "sparkler"  which  he  (Sheridan)  left  with  Steele  for  se- 
curity, and  upon  his  replying  that  he  didn't  know  anything 
about  it,  Sheridan  told  him  he  had  given  it  to  Steele  as  secur- 
ity to  cover  the  overdraft ;  that  he  thereafter  heard  Sheridan 
tell  Steele  to  sell  it  for  $350  or  $400,  but  not  to  take  less  than 
that ;  that  Sheridan  was  in  the  bank  several  times  and  asked 
Steele  whether  he  had  done  anything  with  the  diamond. 

Hugh  Lindner,  a  witness  called  on  behalf  of  the  defend- 
ant Peadro,  testified  that  upon  one  occasion  while  he  was 
clerking  for  Sheridan  he  heard  a  conversation  between  Sher- 
idan and  Steele  with  reference  to  the  diamond ;  that  he  heard 
Sheridan  ask  Steele  if  he  (Steele)  didn't  want  to  buy  a  dia- 
mond and  Steele  replied,  "No,"  but  he  would  take  it  and  sell 
it  for  him ;  that  Sheridan  gave  Steele  the  diamond  and  Steele 
took  it  with  him ;  that  he  was  30  or  35  feet  from  Steele  and 
Sheridan  while  they  were  conversing  and  did  not  hear  all 
the  conversation  between  them.  Frank  Moore,  also  a  witness 
called  by  the  defendant  Peadro,  testified  that  he  was  in  Sher- 
idan's place  of  business  and  heard  a  conversation  between 
Steele  and  Sheridan ;  that  as  Steele  started  out  of  the  store 
Sheridan  asked  him  if  he  did  not  want  to  buy  a  diamond  and 
Steele  replied,  "He  didn't  want  to  buy  it  but  he  might  take 
it  over  and  try  to  sell  it  for  him ;"  that  Steele  then  returned 
to  the  office  in  th6  storeroom  where  Sheridan  was,  and  where 
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Steele  and  Sheridan  had  some  further  conversation  which  he 
did  not  hear;  that  he  did  not  see  the  diamond  and  did  not 
see  Sheridan  give  it  to  Steele.  The  defendant,  W.  W.  Sher- 
idan, did  not  testify  as  a  witness  in  the  case,  but  there  is  in 
evidence  a  letter  written  by  him  to  Steele  under  date  of 
September  6,  1907,  in  which  he  says :  "As  you  have  sold  the 
store  formerly  mine  you  no  doubt  have  rec'd  what  monies 
you  had  invested,  in  which  case  you  will  express  me  by  return 
mail  the  diamond  I  left  in  your  keeping.  This  is  no  more 
than  right>  Mr.  Steele,  and  I  trust  I  will  receive  the  diamond 
at  once." 

The  above  and  foregoing  is  all  the  evidence  in  the  case 
bearing  upon  the  controverted  qtiestion  of  fact  involved  and 
in  our  opinion  warrants  no  other  conclusion  than  that  Sher- 
idan pledged  the  diamond  in  question  to  the  complainant 
bank  as  security  for  the  payment  of  the  $400  note  made  to  it 
by  the  co-partnership. 

There  is  no  appearance  in  this  court  by  the  defendant 
Sheridan  but  it  is  urged  on  behalf  of  the  defendant  Peadro 
that  the  decree  must  have  necessarily  been  predicated  upon  a 
finding  by  the  chancellor,  first,  that  the  composition  agree- 
ment having  been  accepted  and  the  money  paid  thereunder 
complainant's  claim  was  satisfied  and  that  the  pledge,  if  it 
was  a  pledge,  was  released ;  or  second,  that  the  diamond  was 
pledged  as  security  for  the  payment  of  the  $400  note,  and 
inasmuch  as  more  than  $400  of  the  entire  indebtedness  was 
realized  by  the  complainant  the  pledge  was  thereby  released ; 
or  third,  that  as  the. diamond  was  given  to  Steele  for  the  pur- 
pose of  being  sold  for  a  sum  not  less  than  $350  or  $400,  and 
as  Steele  did  not  sell  the  stone  imder  that  agreement  or  at- 
tempt to  do  so,  the  giving  by  Sheridan  of  the  bill  of  sale  and 
the  order  heretofore  mentioned  revoked  the  authority  of 
Steele ;  or  fourth,  that  a  settlement  was  had  which  liquidated 
all  the  indebtedness  of  the  Sheridans  to  the  complainant. 

It  is  not  pretended  that  the  diamond  in  question  belonged 
to  the  co-partnership,  but  it  is  conceded  that  it  was  the  in- 
dividual property  of  W.  W.  Sheridan.  Sheridan,  although 
a  member  of  the  co-partnership,  was  a  distinct  and  separate 
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entity  from  the  copartnership.  In  re  Bertenshaw,  157  Fed. 
Rep.  363.  The  composition  agreement  did  not  operate  to 
prevent  complainant  from  realizing  upon  any  scjcurity  of 
which  it  could  have  availed  itself  if  no  such  agreement  had 
existed.  In  re  Mertens,  144  Fed.  Rep.  818,  it  was  held  that 
where  the  individual  property  of  one  partner  of  a  firm  is 
pledged  to  secure  a  debt  of  the  partnership,  and  the  partner- 
ship is  afterwards  declared  bankrupt,  the  creditor  is  entitled 
to  prove  the  full  value  of  his  claim  against  the  partnership, 
without  any  deductions  for  the  security  pledged ;  and  that  a 
creditor  of  a  bankrupt  partnership  is  not  required  to  apply 
securities  in  his  hands,  which  are  the  individual  property  of 
one  of  the  partners,  upon  his  claim  against  the  partnership, 
but  may  prove  his  claim  against  the  bankrupt  partnership, 
and  have  it  allowed  in  full.  Property  pledged  by  a  third  per- 
son as  security  for  the  payment  of  a  debt  of  another  stands 
in  the  position  of  a  surety  of  the  debtor.  Price  v.  Dime  Sav- 
ings Bank,  124  111.  317.  Section  16  of  the  National  Bank- 
ruptcy Law  of  1898,  provides  that  the  liability  of  a  person 
who  is  a  co-debtor  with  or  guarantor  or  in  manner  surety  for 
a  bankrupt  shall  not  be  altered  by  a  discharge  of  such  bank- 
rupt, and  section  14c  of  the  same  law  provides  that  the  con- 
firmation of  a  composition  shall  discharge  a  bankrupt  from 
his  debts,  other  than  those  agreed  to  be  paid  by  the  terms  of 
the  composition  and  those  not  affected  by  a  discharge.  If  the 
property  pledged  had  belonged  to  the  co-partnership  the  com- 
plainant bank  upon  filing  its  claim  against  the  bankrupt  co- 
partnership would  have  been  bound  to  disclose  the  fact  that  it 
held  the  same  as  security  for  the  payment  to  it  of  the  partner- 
ship indebtedness,  but  as  the  property  pledged  belonged  to  a 
third  person  no  such  duty  devolved  upon  the  complainant 
The  second  proposition  advanced  by  the  defendant  Peadro, 
that  inasmuch  as  more  than  $400  of  the  entire  indebtedness 
was  realized  by  the  complainant,  the  property  pledged  as  se- 
curity for  the  payment  of  the  note  for  that  amount  was  there- 
by released,  is  also  untenable.  The  composition  agreement 
provided  for  the  payment  to  the  creditors  of  the  bankrupt 
co-partnership  33^%  of  the  amount  of  their  claims,  and  the 
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payment  made  to  the  complainant  in  pursuance  of  such  com- 
position agreement  was  not  available  to  discharge  certain 
items  constituting  a  part  of  the  entire  indebtedness  to  the 
exclusion  of  certain  other  items.  At  most  such  payment  to 
the  complainant  was  only  operative  to  discharge  33  J  %  of  the 
amount  due  on  said  $400  note. 

In  the  face  of  the  conflicting  claims  of  the  defendants, 
Sheridan  and  Peadro,  to  the  ownership  and  right  of  posses- 
sion of  the  diamond  in  question,  and  the  threatened  litigation 
by  Peadro  to  establish  his  alleged  claims,  complainant  was 
fully  warranted  in  filing  its  bill  herein  to  obtain  a  decree  for 
the  foreclosure  of  the  pledge,  before  attempting  to  sell  the 
same  under  circumstances  which  must  necessarily  have  operat- 
ed to  depreciate  its  selling  price. 

Other  than  the  composition  agreement  which  was  approved 
and  confirmed  by  the  court  in  the  bankruptcy  proceedings 
there  is  no  evidence  tending  to  show  any  settlement  or  com- 
promise of  the  debt  due  the  complainant  from  the  co-partner- 
ship, and  as  said  composition  agreement  did  not  operate  to  re- 
lease the  pledge  sought  to  be  foreclosed  the  complainant  is 
entitled  to  a  decree  foreclosing  the  same. 

The  decree  of  the  circuit  court  will  be  reversed  and  the 
cause  remanded  for  further  proceedings  not  inconsistent  with 
the  views  here  expressed. 

Reversed  and  remanded. 


Minnie  Warner  Mettler  et  al.,  Appellants,  v.  Vespasian 
Warner  et  al.,  Appellees. 

1.  Administbation  of  estates — when  purchase  hy  executor  illegal. 
An  executor  i8  a  trustee  and  as  such  is  forbidden  to  acquire  in  his  own 
right  any  part  of  the  trust  estate.  A  purchase  by  an  executor  of  a  por- 
tion of  the  trust  property,  which  purchase  is  conducted  through  the 
intervention  of  a  third  person,  is  fraudulent,  and  in  order  to  set  aside 
the  transaction  by  which  an  executor  acquired  assets  of  the  trust  estate, 
it  is  not  necessary  to  show  that  the  estate  has  suffered  loss  thereby. 

2.  IltuSTS — jurisdiction    of  equity.    Equity  has  jurisdiction  in  all 
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matters  relating  to  truBts,  and  of  the  condnct  of  trustees  in  their  deal- 
ings with  property  held  or  controlled  by  them  as  such  trustees,  and  ai 
the  obligations  of  such  trustees  respecting  the  trust  property  to  the 
beneficiaries  of  such  trusts. 

Bill  in  chancey.  Appeal  from  the  Circuit  Court  of  DeWitt  county; 
the  Hon.  W.  G.  Cochraiy,  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  1009.    Reversed  and  remanded.    Opinion  filed  May  28,  1910. 

Feed  Ball,  Ingilam  &  Ingham,  Hebbigk  &  Herbick 
and  Underwood  &  Smyser,  for  appellants ;  Arthur  W.  Un- 
derwood of  counsel. 

Hugh  Crea  and  John  Puller,  for  appellees,  and  Ves- 
pasian Warner,  per  se. 

Mr.  Presiding  Justice  Baume  delivered  the  opinion  of 
the  court 

The  bill  in  this  case  alleges  that  from  1902,  until  about 
December  21,  1905,  the  defendant,  Eleanor  M.  Magill,  and 
one  John  Warner,  deceased,  as  co-partners,  conducted  a  gen- 
eral banking  business  in  the  city  of  Clinton,  under  the  firm 
name  of  John  Warner  &  Company,  with  a  paid  up  capital 
of  $50,000,  of  which  John  Warner  contributed  five-sixths 
and  Eleanor  M.  Magill,  one-sixth;  that  said  firm  succeeded 
to  an  established  banking  business  which  had  theretofore  been 
conducted  for  more  than  forty  years  by  a  series  of  firms,  of 
all  of  which  firms  the  said  John  Warner  was  an  active  mem- 
ber ;  that  for  many  years  prior  to  the  death  of  said  John  War- 
ner the  defendant,  Vespasian  Warner,  had  ajcted  as  the  legal 
adviser  of  John  Warner  and  of  the  firm  of  John  Warner  & 
Company;  that  for  at  least  fifteen  years  last  past  the  said 
Vespasian  Warner  had  been  the  sole  personal  and  confidential 
counsel  and  adviser  of  the  defendant,  Eleanor  M.  Magill,  and 
held  a  general  power  of  attorney  authorizing  him  to  transact 
her  business  as  her  attorney  in  fact ;  that  said  Eleanor  M.  Ma- 
gill is  about  seventy  years  of  age,  of  frail  physique  and  with- 
out extended  business  experience,  and  has  never  taken  any  ac- 
tive share  in  the  conduct  of  the  firm  business,  but  is  under 
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the  control  and  domination  of  Vespasian  Warner  to  such  an 
extent  as  to  deprive  her  of  capability  of  independent  action 
concerning  business  matters ;  that  on  December  21, 1905,  John 
Warner  died,  leaving  his  last  will  and  testament  which  was 
admitted  to  probate  in  the  county  court  of  DeWitt  county  at 
the  January  term  1906,  of  which  will  the  defendant,  Ves- 
pasian Warner,  qualified  as  executor,  and  has  since  acted  as 
such,  and  said  estate  is  still  imsettled ;  that  by  the  terms  of 
the  said  will  the  complainants,  Minnie  Warner  Mettler  and 
Arabella  Warner  Bell,  are  entitled  each  to  one-fourth  of  the 
personal  property  of  which  John  Warner,  their  father,,  died 
possessed,  after  payment  of  debts,  and  of  the  widow's  claims ; 
that  as  beneficiaries  imder  the  will  complainants  occupy  to- 
ward Vespasian  Warner,  as  executor,  the  position  of  cestuis 
que  trustents  and  that  he  is  made  by  law  trustee  in  behalf  of 
complainants ;  that  as  such  trustee  it  is  and  always  has  been 
his  duty  to  refrain  from  dealing  in  his  own  interest  with  all 
or  any  assets  of  the  estate  of  John  Warner,  deceased,  or  from 
obtaining  personal  advantage  from  dealing  with  said  assets, 
including  the  interest  of  the  estate  in  the  banking  firm  of 
John  Warner  &  Company;  that  said  Eleanor  M.  Magill  is 
likewise  by  law  a  trustee  of  the  assets  of  said  firm  for  the  bene- 
fit of  the  estate  of  John  Warner,  her  deceased  co-partner, 
and  is,  as  such  surviving  partner,  required  to  so  conduct  the 
aflfairs  of  said  firm  and  deal  w^ith  its  assets  as  fully  to  pro- 
tect the  interest  therein  of  the  estate  of  John  Warner,  de- 
ceased, in  which  complainants  are  interested ;  that  in  order  to 
carry  into  execution  the  fraudulent  and  corrupt  scheme  de- 
vised by  him  to  secure,  without  fair  compensation  and  with- 
out the  consent  of  complainants,  the  ownership  of  the  interest 
of  said  John  Warner  in  said  bank,  Vespasian  Warner  caused 
Eleanor  M.  Magill,  as  surviving  partner,  to  file  an  inventory 
of  the  partnership  property  in  the  county  court  of  DeWitt 
county,  and  procure  the  appointment  as  appraisers  of  the 
property,  of  the  defendant  Lewis,  at  the  time  cashier  of  the 
bank,  Fred  H.  Magill,  a  nephew  of  Eleanor  M.  Magill,  and 
Fred  I.  Cline,  at  the  time  a  clerk  in  the  employment  of  the 
bank ;  that  complainants  are  informed  and  believe  that  with- 
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out  the  knowledge  of  Eleanor  M.  Magill,  and  without  the 
knowledge  of  any  person  interested  in  the  estate  of  John  War- 
ner,  Vespasian  Warner  on  or  about  April  10, 1906,  pretended 
to  sell  the  interest  belonging  to  John  Warner,  deceased^  in  the 
business  affairs  of  the  banking  firm  to  the  defendant  Eleanor 
M.  Magill,  at  a  price  fixed  by  Vespasian  Warner  on  his  own 
motion  and  responsibility,  without  conference  with  any  other 
persons,  which  price  was  far  below  the  actual  value  of  said 
assets  and  property,  to  wit:  for  the  sum  of  $81,193.60;  that 
the  fair  cash  value  of  the  interest  belonging  to  John  Warner, 
deceased,  in  said  assets  and  property,  was  at  least  $100,000 
over  all  liabilities;  that  in  said  pretended  sale  Vespasian 
Warner  acted  as  attorney  for  Eleanor  M.  Magill,  who,  as  sur- 
viving partner,  then  controlled  the  property  as  trustee  for  the 
estate  of  John  Warner,  her  deceased  partner;  that  said  de- 
fendant Magill,  individually,  and  nominally  for  her  own  bene- 
fit, but  in  fact  for  Vespasian  Warner,  purchased  the  interest 
in  the  trust  property  belonging  to  the  estate  of  John  Warner, 
deceased,  of  which  she  was  by  law  trustee;  that  said  proceed- 
ings were  taken  by  said  Vespasian  Warner,  without  the 
knowledge  or  concurrence  of  Eleanor  M.  Magill,  and  that 
she  was  thereafter  compelled  by  Vespasian  Warner  to  give 
her  consent  thereto;  that  Vespasian  Warner  then  pretended 
to  act  as  executor  of  the  estate  of  John  Wamer>  deceased, 
for  the  fraudulent  and  improper  purpose  of  lending  to  said 
pretended  sale,  made  in  fact  to  himself,  the  appearance  of  re- 
ceiving the  approval  of  the  estate  of  John  Warner,  deceased, 
and  of  its  beneficiaries,  though  no  actual  or  genuine  sale  of 
said  assets  or  business  or  interest  therein  was  in  fact  made, 
nor  was  any  actual  settlement  of  the  partnership  made,  either 
on  April  10,  1906,  or  at  any  time  since  December  21,  1905, 
nor  was  any  payment  made  on  April  10,  1906,  or  since  De- 
cember 21,  1905,  by  the  defendant  Magill,  personally  or 
through  Vespasian  Warner  as  her  attorney  in  fact  as  buyer, 
to  Vespasian  Warner  or  any  other  person  as  seller  of  said 
property;  that  said  simulated  and  colorable  transaction  in 
fact  existed  only  in  the  writing  of  simdry  book  entries  made 
or  caused  to  be  made  by  Vespasian  Warner,  in  order  to  manii- 
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facture  evidence  to  establish  and  bolster  up  said  irregular 
and  illegal  attempt  to  transfer  title  to  said  assets  cr  some  in- 
terest therein;  and  said  transaction  occurred  without  the 
transfer  in  fact  of  any  cash  or  valuable  thing  from  any  person 
as  buyer  to  any  person  as  seller  of  said  assets  or  property  or 
interest  therein ;  that  after  the  making  of  said  pretended  sak 
and  before  taking  steps  to  secure  by  concealment  and  imposi- 
tion a  colorable  approval  of  said  transaction  by  the  County 
Court  of  DeWitt  county,  Vespasian  Warner  reported  to 
Eleanor  M.  Magill  said  illegal  and  void  pretense  of  sale  of 
said  property,  required  her  consent  thereto  and  persuaded 
and  induced  her  to  consent  that  defendant,  Vespasian  War- 
ner, should  become  a  partner  in  the  banking  business  with  her, 
and  further  persuaded  and  induced  her  to  agree  that  John 
Q.  Lewis,  cashier  of  said  bank,  in  consideration  of  his  as- 
sistance rendered  Vespasian  Warner  in  consummating  and 
concealing  said  fraudulent  scheme,  should  likewise  become  a 
partner  in  said  banking  firm,  and  that  said  Eleanor  M.  Magill, 
under  the  influence  of  Vespasian  Warner,  consented  to  said 
terms  and  conditions,  and  signed  the  report  of  said  pretended 
sale,  prepared  by  or  under  the  direction  of  Vespasian  War- 
ner, to  said  county  court  of  DeWitt  county,  and  that  no 
notice  of  said  sale  or  of  the  filing  of  a  report  thereof  or  of 
any  application  for  its  confirmation  was  given  by  the  de- 
fendants or  any  of  them  to  the  complainants  or  either  of 
them,  or  to  any  other  person  interested  in  the  estate  of  said 
John  Warner,  deceased,  or  in  its  assets ;  but  that  thereaf ter^ 
about  July  13,  1906,  by  concealing  the  facts  and  circum- 
stances of  said  pretended  sale  or  transfer  and  of  the  interest 
of  Vespasian  Warper  therein,  and  by  concealing  the  fraud 
thereby  practiced  upon  the  complainants  and  upon  the 
estate  of  John  Warner,  by  Vespasian  Warner,  an  order  was 
procured  from  said  county  court  approving  said  sale  and  re- 
port, but  without  knowledge  of  any  of  the  fraudulent  transac- 
tions involved  therein ;  that  said  proceedings  were  taken  with- 
out the  knowledge  of  complainants,  who  discovered  the  same 
by  chance,  long  after  the  expiration  of  the  term  of  said 
oounly  court  at  which  the  order  of  approval  was  secured; 


Digitized  by 


Google 


86  Appellate  Coubts  of  Illinois. 

Mettler  v.  Warner,  156  111.  App.  31. 

that  in  order  to  prevent  complainants  from  learning  of  or 
suspecting  the  existence  of  such  corrupt  and  fraudulent  trans- 
action defendants  have  continued  to  and  still  do  carry  on  the 
business  of  said  banking  firm  without  apparent  change  of  any 
sort;  that  from  and  after  the  date  of  said  pretended  sale  to 
Eleanor  M.  Magill,  Vespasian  Warner  claimed  title  to  the 
whole  interest  of  the  estate  of  John  Warner,  deceased,  in 
said  banking  business,  except  a  one-twelfth  interest,  assigned 
to  John  Q.  Lewis,  wholly  or  partly  in  consideration  of  his 
silence  and  aid  in  said  corrupt  scheme,  and  that  a  pretended 
payment  was  made  by  Eleanor  M.  Magill  to  Vespasian  War- 
ner, as  executor,  representing  supposed  proceeds  of  said  pre- 
tended sale,  but  that  in  fact  no  money  has  been  paid  to  said  de- 
fendant Warner;  that  said  defendants  so  juggled  with  the 
funds  of  the  estate  of  John  Warner,  deceased,  held  by  said 
Vespasian  Warner,  executor,  and  with  the  funds  owned  by  de- 
positors in  the  banking  firm  of  John  Warner  &  Company, 
and  in  possession  of  Eleanor  M.  Magill  as  surviving  partner, 
as  to  present  on  the  books  of  account  of  said  executor  and  said 
bank  the  appearance  of  an  actual  payment;  but  that  in  fact 
no  payment  has  ever  been  made ;  that  the  debts  of  John  War- 
ner &  Company  have  not  been  paid,  either  wholly  or  in  part ; 
that  by  said  pretended  sale  said  Vespasian  Warner  has  be- 
come the  alleged  owner,  though  the  transaction  solely  arranged 
by  himself,  for  his  own  benefit,  of  the  interest  of  John 
Warner,  deceased,  in  the  banking  firm  of  John  Warner  & 
Company,  or  a  large  part  thereof,  at  a  price  far  below  its  real 
value,  to  the  detriment  of  complainants  as  beneficiaries  in 
the  estate  of  John  Warner,  deceased,  and  without  their  knowl- 
edge. 

The  bill  prays  that  said  pretended  sale  of  the  property 
and  assets  of  the  banking  firm  of  John  Warner  &  Co.  or  the 
interest  of  the  estate  of  John  Warner,  deceased,  therein  to  the 
defendant,  Eleanor  M.  Magill,  for  the  benefit  of  the  defend- 
ants Vespasian  Warner  and  John  Q.  Lewis,  by  virtue  where- 
of Vespasian  Warner  claims  a  large  interest  in  &aid  bank, 
be  set  aside  and  declared  void;  that  the  approval  of  said 
sale,  procured  by  fraud  by  Vespasian  Warner,  in  the  County 
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Court  of  DeWitt  county  be  annulled  and  vacated;  that 
Eleanor  M.  Magill,  personally  and  as  surviving  partner,  be 
required  to  account  for  the  profits  earned  by  said  bank  since 
the  death  of  John  Warner  and  to  pay  over  five-sixths  of  said 
profits  to  said  estate  and  to  bear  and  assume  all  losses  made  by 
said  business  during  said  time;  that  Vespasian  Warner  be 
restrained  from  further  dealing  with  the  settlement  of  the 
interest  of  said  estate  in  said  banking  firm,  and  that  the 
court,  by  the  master  in  chancery,  or  other  representative, 
take  charge  of  and  manage  the  said  settlement  and  protect 
the  interest  of  the  estate  of  said  John  Warner  therein ;  that 
the  defendant  Eleanor  M.  Magill,  personally  and  as  surviving 
partner,  be  required  diligently  and  according  to  law  to  wind 
up  the  affairs  of  said  bank,  realize  upon  its  assets  and  pay  its 
debts;  and  that  the  defendants  be  restrained  from  using  for 
their  personal  advantage  the  name  of  John  Warner  &  Com- 
pany, and  conducting  under  said  name  a  banking  business 
for  their  own  benefit  and  advantage,  and  that  complainants 
have  such  other  relief  as  equity  may  require.  To  this  bill 
the  defendant  Vespasian  Warner  in  his  own  proper  person 
filed  his  answer,  and  in  substantially  the  like  phraseology, 
was  filed  the  joint  and  several  answers  of  the  defendants  Ves- 
pasian Warner,  as  executor  of  the  last  will  and  testament  of 
John  Warner,  deceased,  Eleanor  M.  Magill,  personally,  and 
as  surviving  partner  of  John  Warner  &  Co.,  and  John  Q. 
Lewis.  In  and  by  their  said  answers  said  defendants  de- 
nied the  material  allegations  of  the  bill,  and  for  further  an- 
swer allege  the  facts  relative  to  the  transactions  involved  to 
be,  in  substance,  as  follows:  That  on  December  21,  1905, 
John  Warner  and  Eleanor  M.  Magill  were  co-partners  do- 
ing a  banking  business  under  the  firm  name  and  style  of 
John  Warner  &  Co.,  in  Clinton,  Illinois,  when  and  where 
John  Warner  died  testate;  that  on  February  12,  1906,  de- 
fendant Magill,  as  surviving  partner,  filed  in  the  county  court 
of  said  county  a  petition  representing  she  was  surviving  part- 
ner of  said  firm  composed  of  John  Warner  and  said  defendant 
Magill;  that  said  John  Warner  died  on  December  21,  1905; 
that  said  firm  was  in  existence  and  doing  business  at  said 
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date  and  was  the  owner  of  personal  property  and  assets  naed 
in  said  business,  and  praying  for  the  appointment  of  ap- 
praisers to  appraise  the  co-partnership  property  of  said  firm; 
that  on  February  19,  1906,  said  county  court  appointed  John 
Q.  Lewis,  Fred  H.  Magill  and  Fred  I.  Cline  appraisers  to 
appraise  the  personal  estate  of  said  co-partnership,  and  on  the 
same  day  they  took  their  oaths  and  duly  appraised  said 
properly;  and  on  February  21, 1906,  filed  their  appraisement 
in  the  county  court,  which  was  approved  by  said  court  on 
April  7,  1906;  that  on  February  21, 1906,  defendant  Magill, 
as  surviving  partner,  filed  in  said  county  court  her  inventory 
of  the  co-partnership  property  of  the  late  firm ;  that  on  Feb- 
ruary 27, 1906,  said  county  court  ordered  all  objections  there- 
to to  be  filed  on  or  before  March  9,  1906,  and  on  May  31, 
1906,  said  inventory  was  duly  approved  by  said  county 
court;  that  on  May  12,  1906,  defendant  Magill  filed  in  said 
coimty  court  her  final  report  as  surviving  partner,  setting 
forth  that  on  April  10,  1906,  she  has  assumed  all  liabilities 
of  said  firm  and  paid  to  defendant  Vespasian  Warner,  as 
executor  of  John  Warner,  deceased,  $81,193.60,  and  agreed 
to  collect  as  much  of  and  as  soon  as  possible  the  doubtful  and 
worthless  claims  in  said  report  itemized,  and  when  collected 
to  pay  five-sixths  of  the  net  proceeds  thereof  to  said  executor 
in  full  satisfaction  of  all  interest  of  said  John  Warner  at  his 
death,  and  of  Vespasian  Warner,  executor,  in  the  co-partner- 
ship business,  and  asked  the  court  to  approve  her  action ;  that 
on  June  30,  1906,  it  was  ordered  that  all  objections  to  said 
final  report  of  defendant  Magill  be  filed  in  said  county  court 
on  or  before  July  10, 1906,  and  on  July  17, 1906,  said  county 
court  approved  said  final  report,  and  on  January  30,  1907, 
defendant  Vespasian  Warner  filed  his  report  as  executor  of 
John  Warner,  from  December  27,  1905,  to  January  27, 1907, 
wherein  he  accounted  for  and  charged  himself  with  $81,- 
193.60,  received  from  defendant  Magill,  as  surviving  part- 
ner, on  April  10, 1906 ;  that  on  February  13, 1907,  complain- 
ants filed  objections  to  said  report  and  objection^  to  said  item 
received  from  defendant  Magill ;  that  on  December  30,  1907, 
said  objections  were  overruled,  and  said  executor's  report 
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approved,  and  complainants  prayed  and  perfected  an  appeal 
to  the  circuit  court  of  DeWitt  county,  where  the  same  is  now 
pending  and  undetermined;  that  on  April  12,  1906,  defend- 
ants Vespasian  Warner,  Eleanor  M.  Magill  and  John  Q. 
Lewis  entered  into  a  co-partnership  for  the  purpose  of  doing 
a  general  banking  business  in  the  city  of  Clinton  aforesaid, 
under  the  name  and  style  of  John  Warner  &  Co.,  with  a 
capital  of  $50,000,  paid  up  in  cash,  whereof  Vespasian  War- 
ner paid  nine-twelfths,  Eleanor  M.  Magill  two-twelfths,  and 
John  Q.  Lewis  one-twelfth;  that  the  same  was  a  new  co- 
partnership and  distinct  from  the  finn  of  John  Warner  & 
Co.  The  complainants  filed  their  replications  to  said  answers 
and  the  cause  was  referred  to  the  master  in  chancery  to  take 
proofs  and  report  the  same  together  with  his  findings  thereon. 
The  report  of  the  master  in  chancery  after  reciting  certain 
facts  as  found  by  him,  concluded  with  a  finding  that  the 
amount  received  by  Vespasian  Warner  as  executor  was  the 
fair  and  real  value  of  Uie  interest  of  John  Warner  in  the 
assets  of  said  co-partnership,  and  that  complainants  have  not 
been  injured  thereby,  and  recommended  that  complainants' 
bill  should  be  dismissed  for  want  of  jurisdiction.  Objections 
filed  by  the  complainants  to  the  findings  of  the  master  were 
overruled  by  him,  and  upon  such  objections  standing  as 
exceptions  to  such  findings  a  hearing  was  had  before  the 
chancellor,  who  overruled  all  said  exceptions,  save  the  excep- 
tion to  the  finding  of  the  master  that  the  court  was  without 
jurisdiction  to  hear  and  determine  the  cause,  which  exception 
was  sustained  by  the  chancellor,  and  a  decree  entered  dis- 
missing complainants'  bill  for  want  of  equity.  To  reverse 
such  decree  the  complainants  prosecute  this  appeal,  and  the 
defendants  have  assigned  cross-error  upon  the  action  of  the 
chancellor  in  sustaining  complainants'  exceptions  to  the  find- 
ing of  the  master  upon  the  question  of  jurisdiction. 

Upon  the  merits,  of  the  case  the  uncontroverted  facts 
established  by  the  record  are  substantially  as  follows:  For 
a  period  of  more  than  thirty  years  prior  to  1902,  a  co-part- 
nership known  as  John  Warner  &  Company  had  conducted 
a  private  bank  in  the  city  of  Clinton,  with  a  paid  up  capital 
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of  $50,000.  During  that  time,  by  reason  of  the  death  and 
withdrawal  of  several  of  the  partners,  the  personel  of  the 
partnership  had  undergone  various  changes,  until  in  1902, 
when  John  Warner  owned  a  five-sixths  interest  in  the  busi- 
ness of  said  co-partnership  and  the  defendant  Eleanor  M. 
Magill  owned  a  one-sixth  interest  therein,  and  said  last 
named  co-partnership  so  continued  until  the  death  of  John 
Warner  on  December  21,  1905.  Following  the  death  of 
John  Warner  there  was  some  litigation  relating  to  an  ante- 
nuptial contract  entered  into  between  said  John  Warner  and 
his  widow,  Isabella  R.  Warner,  the  mother  of  the  complain- 
ants in  this  bill,  and  the  step-mother  of  Vespasian  Warner^ 
the  details  of  which  litigation  are  not  necessary  to  be  here 
recited.  By  his  last  will  and  testament  duly  admitted  to 
probate  John  Warner  bequeathed  to  each  of  the  complainants 
a  one-fourth  part  of  his  personal  estate  and  named  the 
defendant,  Vespasian  Warner,  as  his  executor  and  trustee, 
and  said  Vespasian  Warner  thereafter  qualified  as  such  on 
January  29,  1906.  On  February  19,  1906,  the  defendant, 
Eleanor  M.  Magill,  presented  to  the  county  court  her  peti- 
tion as  surviving  partner  of  John  Warner,  deceased,  for  the 
appointment  of  appraisers  to  appraise  the  copartnership 
property  of  the  late  firm  of  John  Warner  &  Company,  and 
upon  the  same  day  the  defendant  John  Q.  Lewis  together 
with  Fred  H.  Magill  and  F.  I.  Cline,  were  appointed 
by  the  court  as  such  appraisers.  On  February  21,  1906,  the 
defendant,  Eleanor  M.  Magill,  filed  her  inventory  in 
said  county  court  of  the  co-partnership  property,  wherein 
the  assets  of  said  co-partnership  consisting  of  cash  on  hand, 
bills  receivable,  amount  due  from  banks,  amount  due  on 
overdrafts,  amount  of  interest  earned  and  unpaid  and  the 
value  of  furniture  and  fixtures,  was  fixed  at  $789,059.48, 
and  the  liabilities  consisting  of  deposits  and  unpaid  expen- 
ses was  fixed  at  $698,445.11,  and  wherein  the  value  of  the 
assets  over  the  liabilities  was  fixed  at  $90,614.37,  and  where- 
in also  the  amount  of  doubtful  and  worthless  claims  was 
fixed  at  $3,340.02.  On  the  same  day  the  appraisers  ap- 
pointed by  the  court  filed  their  appraisement  of  said  co* 
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partnership  property,  which  appraisement  as  to  the  assets 
and  liabilities  of  said  co-partnership  was  identical  with  the 
inventory  filed  by  the  surviving  partner.  Thereafter,  it  was 
ordered  by  the  county  court  that  objections  to  said  inventory 
should  be  filed  on  or  before  March  8,  1906,  and  that  objec- 
tions to  said  appraisement  should  be  filed  on  or  before 
April  17,  1906,  and  on  May  31,  1906,  no  objections  having 
been  filed  thereto,  said  inventory  and  appraisement  were  ap- 
proved by  the  court.  On  April  10,  1906,  it  was  ascertained 
that  the  net  earnings  of  the  co-partnership  business  since 
the  death  of  John  Warner  amounted  to  $6,817.96,  whi<5h 
amount  added  to  $90,614.37,  being  the  net  assets  of  the  co- 
partnership as  fixed  by  the  inventory  and  appraisement, 
amounted  to  $97,432.32  of  which  amount,  upon  a  partnership 
accounting,  five-sixths  or  the  sum  of  $81,193.60,  represented 
the  interest  of  the  estate  of  John  Warner,  and  one-sixth  or 
the  sum  of  $16,238.72,  represented  the  interest  of  Eleanor 
M.  Magill  in  said  co-partnership.  On  that  day  the  defendant 
Eleanor  M.  Magill  as  surviving  partner  of  John  Warner 
signed  two  checks  drawn  on  John  Warner  &  Company,  as 
follows:  one  chteck  payable  to  her  own  order  for  $16,238.72, 
and  one  check  payable  to  the  order  of  the  defendant  Vespas- 
ian Warner,  executor  of  John  Warner,  for  $81,193.60.  No 
money  corresponding  with  the  amount  of  said  checks  or  any 
money  whatever  was  actually  transferred  thereby,  but  said 
checks  were  passed  through  the  bank  by  crediting  the  same 
upon  the  books  of  the  bank  to  the  individual  accounts  of  the 
parties,  and  charging  the  same  to  an  account  designated 
"Eleanor  M.  Magill,  survivor."  At  the  time  of  giving  said 
checks  Eleanor  M.  Magill  had  a  cash  credit  in  said  bank  of 
between  $10,000  and  $12,000.  By  this  transaction  the 
defendant  Eleanor  M.  Magill  assumed  to  become  the  owner 
of  the  entire  assets  of  the  bank  and  to  become  responsible 
for  all  liabilities  of  the  bank.  On  April  12,  1906,  being  two 
days  thereafter  the  defendants  Vespasian  Warner,  Eleanor 
M.  Magill  and  John  Q.  Lewis  entered  into  a  co-partnership 
agreement  to  conduct  a  general  banking  business,  under  the 
firm  name  of  John  Warner  &  Co.,  with  a  paid  up  capital  of 
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$50,000^  nine-twelfths  of  which  was  contributed  by  Ves- 
pasian Warner^  two-twelfths  by  Eleanor  M.  Magill  and  one- 
twelfth  by  John  Q.  Lewis.  On  May  12, 1906,  the  defendant 
Eleanor  M.  Magill,  filed  in  the  county  court  what  purported 
to  be  her  final  report  as  surviving  partner  of  John  Warner, 
deceased,  and  by  which  she  represented  to  the  court  that  on 
April  10,  1906,  she  assumed  all  liabilities  of  the  co-partner- 
ship, and  paid  to  Vespasian  Warner,  as  executor  of  said  John 
Warner,  deceased,  $81,193.60  and  agreed  to  collect  as  much 
of  and  as  soon  as  possible  certain  designated  doubtful  and 
worthless  claims  of  said  co-partnership  amounting  to 
$3,152.02,  and  as  soon  as  the  same  was  collected  to  pay  five- 
sixths  of  the  net  proceeds  thereof  to  said  executor  in  full 
satisfaction  of  all  the  interests  of  the  estate  of  John  Warner, 
deceased,  in  said  co-partnership.  On  June  30,  1906,  it  waa 
ordered  by  the  court  that  all  objections  to  said  final  report 
be  filed  on  or  before  July  10  following,  and  on  July  17, 
following,  the  court  entered  an  order  approving  said  final 
report 

On  January  30,  1907,  Vespasian  Warner,  as  executor, 
filed  his  report  in  the  county  court  wherein  he  charged  him- 
self with  $81,193.60  received  by  him  from  Eleanor  M.  Ma- 
gill, as  being  in  full  of  the  assets  of  the  co-partnership  of 
John  Warner  &  Company.  To  that  item  in  said  report  the 
complainants  in  this  bill  filed  their  objection  which  objection 
was  overruled  by  the  county  court,  and  from  the  order  over- 
ruling said  objection  said  objectors  appealed  to  the  circuit 
court  of  said  county  where  said  appeal  is  now  pending  and 
undetermined. 

It  is  disclosed  by  a  clear  preponderance  of  the  evidence  in 
this  record  that  at  the  time  of  the  transactions  here  involved 
the  defendant  Eleanor  M.  Magill  was  about  eighty  years  of 
age ;  that  she  was  frail  in  body  and  wholly  incapable  of  under- 
standing or  appreciating  the  business  in  which  she  was  a  co- 
partner, and  the  various  steps  which  were  nominally  taken 
by  her  in  assuming  to  purchase  the  five-sixths  interest  of  her 
deceased  co-partner  in  the  co-partnership  assets,  and 
her    action    in     assuming    the     liabilities    of    audi    oo- 
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partnership;  that  for  many  years  prior  to  the  death 
of  John  Warner,  and  during  the  time  the  trans- 
actions here  involved  were  pending  and  determined,  the 
defendant,  Vespasian  Warner,  was  her  attorney  in  fact  and 
her  sole  adviser  in  all  matters  relating  to  her  business 
affairs.  It  is  further  clearly  apparent  from  the  evidence 
that  every  detail  of  the  transactions  here  involved  was  con- 
trived by  Vespasin  Warner,  and  that  so  far  as  Mrs.  Magill 
was  required  to  participate  therein  she  was  wholly  sub- 
servient to  his  will  and  direction,  and  signed  any  papers 
which  were  presented  to  her  for  signature  by  him,  upon 
his  mere  representation  that  what  she  was  called  upon  to  do 
in  the  premises  would  best  subserve  her  interests.  It  is  ad- 
mitted by  Vespasian  Warner  that  immediately  upon  the 
death  of  his  father  he  conceived  the  thought  of  instituting 
either  a  national  or  private  bank  in  Clinton,  and  the  infer- 
ence is  irresistible  that  he  then  contemplated  the  organiza- 
tion of  a  bank  which  should  be  the  immediate  successor  of  the 
banking  business,  including  the  assets  and  good  will  of  John 
Warner  &  Company.  Vespasian  Warner  testified  that  he  had 
no  understanding  with  Mrs.  Magill  prior  to  April  12,  1906, 
being  the  second  day  after  the  alleged  transfer  to  her  of  all 
the  interests  of  her  deceased  partner  in  the  firm  business, 
that  he,  together  with  Mrs.  Magill  and  John  Q.  Lewis,  should 
enter  into  a  new  co-partnership  under  the  firm  name  of  John 
Warner  &  Company,  and  that  such  matter  was  not  considered 
by  the  parties  until  after  the  transaction  of  April  10,  1906, 
was  closed.  In  view  of  the  fact  that  Mrs.  Magill  was  wholly 
subservient  to  the  wishes  of  Vespasian  Warner,  and  by  rea- 
son of  his  influence  over  her  was  willing  to  comply  with  any 
suggestion  from  him  involving  the  business  in  hand,  it  is  not 
improbable  that  there  was  no  understanding  between  Warner 
and  Mrs.  Magill,  on  or  prior  to  April  10,  1906,  that  a  new 
co-partnership  should  be  formed  on  April  12,  1906.  Warner 
being  fully  assured  of  his  ability  to  induce  Mrs.  Magill  to  act 
according  to  his  directions,  there  was  no  occasion  for  a  pre- 
liminary understanding.  The  defendant  John  Q.  Lewis 
testified  that  negotiations  looking  to  the  formation  of  a  new 
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co-partnership  on  April  12,  1906,  had  been  pending  for  at 
least  three  days  prior  to  that  date,  and  upon  a  consideration 
of  all  the  evidence  in  the  record  there  is  no  escape  from  the 
conclusion  that  the  defendant  Warner  conceived  and  carried 
to  a  successful  termination  the  scheme  whereby  he  became  the 
sole  owner  of  the  five-sixths  interest  belonging  to  the  estate 
of  John  Warner  in  the  partnership  business.  There  is  no 
evidence  in  the  record  tending  to  show  that  he  repaid  to 
Mrs.  Magill  the  $81,193.60  which  it  is  claimed  she  paid  to 
Warner,  as  executor,  for  the  five-sixths  interest  in  the  co- 
partnership, but  the  whole  transaction  in  that  regard  was  so 
accomplished  by  entries  in  the  books  of  the  co-partnership 
that  no  liability  was  incurred  by  either  of  the  said  parties  to 
the  other  in  the  execution  of  the  transaction.  We  are  com- 
pelled to  hold  upon  the  evidence  in  this  record  that  the  alleged 
sale  by  Vespasian  Warner,  as  executor  of  the  last  will  and 
testament  of  John  Warner,  deceased,  of  the  five-sixths  inter- 
est of  said  John  Warner,  in  the  co-partnership  business  of 
John  Warner  &  Company  to  the  defendant  Eleanor  M. 
Magill,  was  in  fact  a  sale  of  said  interest  in  said  co-partner- 
ship to  himself  personally.  A  recital  in  detail  of  the  evi- 
dence in  the  record  upon  which  this  holding  is  predicated 
would  unduly  extend  this  opinion.  It  is  sufiicient  to  say  that 
a  most  careful  examination  and  consideration  of  such  evi- 
dence absolutely  forbids  any  conclusion  other  than  the  one 
above  stated.  It  is  uncontroverted  that  the  complainants  had 
no  actual  notice  of  the  proceedings  in  the  county  court  relat- 
ing to  the  accounting  by  the  defendant  Eleanor  M.  Magill  as 
surviving  partner  of  the  co-partnership  business  of  John 
Warner  &  Company,  or  of  the  disposition  of  the  interest  of 
John  Warner,  deceased,  in  said  co-partnership,  until  Decem- 
ber, 1906,  being  five  months  after  the  approval  by  the  county 
court  of  what  purported  to  be  the  final  report  of  Mrs.  Magill 
as  surviving  partner  of  John  Warner  &  Company. 

It  is  elementary  law  that  an  executor  is  a  trustee  and  as 
such  is  forbidden  to  acquire  in  his  own  right  any  part  of  the 
trust  estate.  Williams  v.  Walker,  62  HI.  517;  Lagger  v. 
Mutual  Union  Loan  Ass'n,  146  IlL  283 ;  Burnes  v.  Edwards, 
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163  111.  494;  Elting  v.  First  Nat.  Bank,  1Y3  111.  368;  Miller 
V.  Eich,  204  111.  144;  Eoberts  v.  Weimer,  227  111.  138.  Also 
that  a  purchase  by  an  executor  of  a  portion  of  a  trust  estate, 
which  purchase  is  conducted  through  the  intervention  of  a 
third  person  is  fraudulent  per  se.  l^iles  v.  Wheeler,  43  111. 
111.  123 ;  Nelson  v.  Hayner,  66  111.  487.  Also  that  in  order 
to  set  aside  a  transaction  by  which  an  executor  has  indirectly 
acquired  asseta  of  the  trust  estate  it  is  not  necessary  to  show 
that  the  estate  had  suffered  loss  thereby.  Eoberts  v.  Weimer, 
supra. 

The  defendants  do  not  attempt  to  controvert  the  law  as 
thus  stated,  but  content  themselves  with  the  statement,  first, 
that  it  has  no  application  to  the  facts  in  the  case ;  and  second, 
that  if  it  has  any  such  application  the  exigencies  of  the 
situation  justified  a  disregard  by  them  of  the  law.  What 
we  have  heretofore  said  constitutes  a  complete  answer  to  the 
first  of  said  contentions,  and  in  the  absence  of  any  argument 
save  that  of  mere  expediency  in  support  thereof  and  of  any 
authority  therefor,  we  cannot  give  our  assent  to  the  second 
oontention. 

The  record  discloses  an  utter  disregard  by  the  defendants 
of  the  rights  of  the  complainants  in  the  subject-matter  of  the 
transactions  here  involved,  and  suggests  that  if  the  defend- 
ants had  not  ignored  the  rights  of  the  complainants  in  the 
premises  this  litigation  would  have  been  avoided. 

The  cross  error  assigned  by  defendants  questions  the  juris- 
diction of  a  court  of  equity  to  hear  and  determine  the  issues 
here  involved,  upon  the  ground  that  complainants  have  an 
adequate  remedy  at  law  in  the  county  court  with  respect  to 
all  matters  relating  to  the  settlement  by  the  surviving  partner 
of  the  partnership  businegs  of  John  Warner  &  Company. 
The  report  filed  in  the  county  court  by  Eleanor  M.  Magill 
as  surviving  partner,  wherein  she  represented  to  the  court 
that  she  had  purchased  the  interest  of  her  deceased  partner 
in  the  partnership  business  and  had  assumed  all  the  liabili- 
ties of  fiaid  co-partnership,  was,  in  view  of  the  facts  and  cir- 
cumstances disclosed  by  the  evidence  in  this  case,  erroneous 
and  fallacious,  in  that  it  failed  to  disclose  the  transaction  as 
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it  was  in  fact  consummated  by  and  on  behalf  of  the  defendant 
Vespasian  Warner,  as  heretofore  sho\vn.  During  the  time 
which  elapsed  between  the  approval  by  the  county  court  of 
the  said  report  and  the  ascertainment  by  the  complainants 
of  the  fact  that  said  report  was  erroneous  and  fallacious  in 
the  respect  mentioned,  the  defendants  Vespasian  Warner 
and  John  Q.  Lewis  wrongfully  claimed  to  have  acquired 
certain  rights  which  they  asserted  in  the  partnership  assets 
and  business,  with  at  least  the  tacit  concurrence  of  the 
surviving  partner  Eleanor  M.  Magill,  and  the  said  Eleanor 
M.  Magill  personally  and  as  surviving  partner  thereby  be- 
came liable  to  account  to  the  estate  of  John  Warner,  deceased, 
for  the  conduct  of  said  partnership  business  during  said  time, 
and  the  time  subsequent  thereto,  until  such  partnership  busi- 
ness should  be  closed  up  in  the  manner  provided  by  statute. 
The  county  court  was  without  jurisdiction  to  aflFord  the  com- 
plainants an  adequate  remedy,  whereby  the  rights  of  all  the 
parties  involved  might  be  ascertained  and  determined,  and 
to  order  an  accounting  by  said  Eleanor  M.  Magill  personally 
and  as  surviving  partner,  of  the  business  of  the  co-partner- 
ship. As  neither  the  defendant,  Eleanor  M.  Magill,  in  her 
personal  capacity,  or  as  surviving  partner,  nor  the  defendant 
John  Q.  Lewis,  were  parties  to  the  hearing  upon  the  report 
of  Vespasian  Warner,  as  executor  of  the  last  will  and  testa- 
ment of  John  Warner,  deceased,  it  is  plain  that  as  to  them 
the  complainants  had  no  remedy  in  the  county  court  upon 
a  hearing  on  said  executor's  report.  Courts  of  equity  having 
general  jurisdiction  in  all  matters  relating  to  trusts,  and  of 
the  conduct  of  trustees  in  their  dealings  with  property  held 
or  controlled  by  them  as  such  trustees,  and  of  the  obligations 
of  such  trustees  respecting  the  trust  property  to  the  ben- 
eficiaries of  such  trusts,  it  must  be  held  that  the  remedy  here 
invoked  by  the  complainants  could  only  be  adequately  afford- 
ed them  in  a  court  of  equity. 

The  decree  of  the  circuit  court  will  be  reversed  and  the 
cause  remanded  with  directions  to  said  court  to  enter  a 
decree  setting  aside  the  pretended  sale  of  the  property  and 
assets  of  the  co-partnership  business  of  John  Warner  &  Corn- 


Digitized  by 


Google 


Thibd  Distbict — ^May,"  1910.  47 

Beyer  y.  Peoria,  B.  4  C.  T.  Co.,  166  111.  App.  47. 

panj,  and  the  interest  of  the  estate  of  John  Warner,  deceased, 
in  the  property  and  assets  of  said  co-partnership,  by  the 
defendant  Eleanor  M.  Magill  as  surviving  partner  to  her- 
self individually;  also  vacating  the  order  of  the  county  court 
of  DeWitt  county  approving  of  said  sale;  and  requiring  the 
said  Eleanor  M.  Magill,  personally  and  as  surviving  partner 
of  the  firm  of  John  Warner  &  Company,  to  render  a  just  and 
xrue  account  of  the  conduct  of  said  co-partnership  business 
since  the  death  of  John  Warner,  and  to  pay  to  the  executor  of 
the  last  will  and  testament  of  John  Warner,  deceased,  five- 
sixths  of  the  profits  realized  in  the  conduct  of  said  co-partner- 
ship business  during  said  time,  over  and  above  the  amounts 
properly  and  necessarily  expended  by  her  in  conducting  said 
business;  and  further,  directing  said  Eleanor  M.  Magill,  as 
such  surviving  partner,  to  proceed  with  all  reasonable  dili- 
gence in  the  county  court  of  DeWitt  coimty,  to  there  settle 
the  co-partnership  business  of  John  Warner  &  Company  in 
th«  manner  provided  by  law. 

Reversed  and  remanded. 


Michael  Beyer,  Administrator,  Appellee,  v.  Peoria,  Bloom- 
ington  ft  Champaign  Traction  Company,  Appellant. 

1.  Daicagks — what  competent  in  action  for  death  cauwd  by  torong- 
ful  act.  It  is  not  error  for  the  court  to  permit  the  plaintiff  in  such  an 
action  to  show  that  the  deceased  left  surriving  him  his  wife  and  five 
children  who  constituted  his  family  and  that  such  deceased  contributed 
to  the  support  of  such  family,  there  being  no  attempt  made  to  show 
that  such  widow  and  children  were  dependent  or  helpless. 

2.  £vn>EiTCB— upon  what  expert  testimony  competent.  Held,  that 
it  was  not  error  to  permit  a  witness  called  as  an  expert  upon  the  part 
of  the  plaintiff  to  testify  as  to  whether  or  not  certain  boards  placed  by 
the  defendant  upon  its  messenger  wire  would  in  the  condition  in  which 
he  observed  them  afford  any  protection  to  the  electric  light  wires  at 
tlM  point  in  question. 

a.  EviDKifCB-^io^efi  objection  does  not  avail.  An  objection  to  a 
question  as  not  proper  re-direct  examination  does  not  reach  the  form 
ol  tlM  question. 

i.    SvanBRCT — what  incompetent  in  action  for  death  caused  by  eUe- 
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trie  wires.  Held,  that  evidence  introduced  by  the  plaintiff  over  the 
objection  of  the  defendant  was  incompetent  which  tended  to  show  that 
upon  one  or  more  occasions  when  cars  were  being  operated  upon  a 
certain  street  the  trolley  came  off  the  trolley  wire  and  was  brought 
into  contact  with  certain  electric  light  wires  whereby  said  electric  light 
wires  were  burned  and  thereby  damaged. 

5.  Evidence — what  not  part  of  res  gestae.  Evidence  of  a  witness 
of  certain  circumstances  which  he  claimed  impressed  certain  alleged 
facts  upon  his  mind  in  not  part  of  the  res  gestce  and  is  incompetent. 

6.  Evidence — propriety  in  rebuttal.  Evidence  properly  admissible 
in  chief  may  in  exercise  of  the  discretion  of  the  court  be  allowed  to  be 
introduced  in  rebuttal. 

7.  INSTEUCTIONS — when  modification  upon  exercise  of  care  erroneouM^ 
The  insertion  of  the  word  ''alone"  in  an  instruction  which  in  effect 
authorized  a  verdict  for  the  plaintiff  notwithstanding  the  deceased  at 
and  immediately  prior  to  his  death  had  failed  to  exercise  care  and 
caution  for  his  own  safety,  is  erroneous  and  ground  for  reversal. 

Action  in  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  Circuit  Court  of  Tazewelf  county ;  the  Hon.  T.  N.  Gbeen,  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1909.  Reversed 
and  remanded.    Opinion  filed  May  28,  1910. 

Pbettyman,  Velde  &  Prettyman  and  J.  H.  Mawnino, 
for  appellant ;  George  W.  Burton,  of  counsel. 

George  C.  Rider  and  W.  R.  Curran,  for  appellee, 

Mr.  Presiding  Justice  Baume  delivered  the  opinion  of 
the  court. 

This  is  an  action  in  case  by  Michael  Beyer,  administrator 
of  the  estate  of  Henry  Beyer,  deceased,  against  the  Peoria, 
Bloomingtbn  &  Champaign  Traction  Company,  to  recover 
damages  for  the  death  of  plaintiff's  intestate,  alleged  to  have 
been  caused  by  the  negligence  of  the  defendant  A  trial  of 
the  cause  in  the  circuit  court  of  Tazewell  county  resulted 
in  a  verdict  and  judgment  against  the  defendant  for  $7,600, 
to  reverse  which  judgment  the  defendant  prosecutes  this  ap- 
peal. 

The  declaration  contains  four  counts.  The  first  count 
alleges  in  substance  that  on  April  1,  1907,  and  subsequent 
thereto,  the  defendant  negligently  kept  and  maintained  on 
Bloomington  street  in  the  village  of  Morton,  high  tension 
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electric  wires  which  were  charged  with  a  voltage  of  3,300 
volts  and  known  by  the  defendant  to  be  dangerous  to  hnmaji 
life ;  that  said  wires  were  connected  with  a  certain  messen- 
ger wire  and  trolley  wire  suspended  at  a  height  of  about  18 
feet  from  the  ground  and  carrying  a  voltage  of  3,300  volts, 
and  known  by  the  defendant  to  be  dangerous  to  human  life ; 
that  said  system  of  wires  was  used  by  the  defendant  for  pro- 
pelling electric  cars ;  that  it  was  the  duty  of  the  defendant  to 
so  keep,  use  and  guard  its  said  wires  that  they  would  not  come 
in  contact  with  or  convey  electricity  to  a  certain  electric 
light  wire  which  crossed  over  and  above  said  messenger  and 
trolley  wires  on  said  Bloomington  street,  but  that  defendant 
80  n^ligently  placed,  kept  and  used  its  said  wires  on  said 
street  that  the  same  came  in  contact  with  and  communicated 
electricity  to  said  electric  light  wire ;  that  said  electric  light 
wire  was  not  charged  with  electricity  until  it  became  so 
charged  through  contact  with  said  messenger  and  trolley 
wires;  that  on  April  26,  1907,  plaintiff's  intestate  without 
having  knowledge  that  said  wires  had  come  in  contact,  and 
without  having  knowledge  that  said  electric  light  wire  was 
charged  vnth  electricity,  and  believing  that  said  electric  light 
wire  was  a  dead  wire,  came  in  contact  with  said  electric  light 
wire  while  the  same  was  so  charged  with  electricity  by  con- 
tact with  said  messenger  and  trolley  wires,  and  was  thereby 
then  and  there  without  fault  on  his  part  instantly  killed  by 
reason  of  the  said  negligence  of  the  defendant;  that  the 
said  deceased  left  him  surviving  Bena  Beyer,  his  widow, 
and  Ida  E.,  Edward  J.,  William  H.,  Phillip  M.  and  Henry 
O.  Beyer  his  minor  children  and  next  of  kin,  and  who  by 
reason  of  his  death  had  been  deprived  of  their  means  of 
support.  The  second  count  is  substantially  the  same  as 
the  first  except  the  allegation  that  the  deceased  casually 
came  in  contact  with  said  electric  light  wire.  The  third 
count  contains  a  further  allegation  that  certain  electric  light 
wires  were  placed  on  said  Bloomington  street  under  and  by 
virtue  of  an  ordinance  of  the  village  of  Morton  before  the 
construction  by  defendant  of  its  said  high  tension  wires  and 
its  messenger  and  trolley  wires  on  said  street;  that  it  was 
Vol.  clvi.— 4. 
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the  duty  of  the  defendant  in  placing  its  said  system  of  wires 
to  so  construct,  keep  and  guard  the  same  that  they  would  not 
come  in  contact  with  or  convey  electricity  to  said  electric 
light  wires  before  that  time  placed  along  and  across  said 
street;  that  defendant  so  negligently  placed,  kept,  managed 
and  used  its  said  system  of  wires  and  so  negligently  left 
the  same  unguarded  at  a  certain  point  on  said  Bloomington 
street  that  said  messenger  wire  of  the  defendant  came  in 
contact  with  one  of  said  electric  light  wires  there  suspended 
above  said  messenger  wire,  whereby  said  electric  light  wire, 
which  before  said  contact  with  said  messenger  wire  was  not 
charged  with  electricity  thereby  became  instantly  charged 
with  the  full  voltage  of  electricity  carried  by  said  messenger 
and  trolley  wires;  to  wit:  3,300  volts  and  thereby  became 
dangerous  to  human  life;  that  plaintiff's  intestate  then  and 
there  being  one  of  the  owners  of  said  electric  light  wires 
located  on  said  street,  without  having  knowledge  that  said 
system  of  wires  of  the  defendant  was  in  contact  with  said 
electric  light  wires,  and  without  having  knowledge  that  said 
electric  light  wires  had  thereby  become  dangerously  charged 
with  electricity,  and  believing  that  said  electric  light  wires 
were  then  and  there  dead  wires,  without  fault  on  his  part, 
while  working  on  said  electric  wires  at  the  time  and  place 
aforesaid,  came  in  contact  with  said  electric  light  wires  and 
was  thereby  instantly  killed.  The  fourth  count  further 
alleges  that  the  said  electric  light  wires  were  placed  along 
and  across  said  Bloomington  street  by  the  Morton  Light, 
Heat,  Power  and  Water  Company  under  and  by  virtue  of  an 
ordinance  of  the  said  village  of  Morton ;  that  it  was  the  duty 
of  the  defendant  to  keep  its  said  messenger  and  trolley  wires 
at  a  safe  distance  from  the  said  electric  light  wires  and  not 
to  change  or  raise  its  said  messenger  and  trolley  wires  into 
close  proximity  to  said  electric  light  wires  without  giving 
notice  of  such  proposed  change  to  said  Morton  Light,  Heat, 
Power  &  Water  Co. ;  that  said  defendant,  without  notice  to 
said  company  and  without  notice  to  the  deceased  and  with- 
out his  knowledge,  negligently  raised  its  messenger  and  trol- 
ley wires  to  a  point  where  they  were  in  dangerous  proximity 
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to  one  of  said  electric  light  wires  and  thereby  came  in  contact 
with  one  of  said  electric  light  wires ;  that  at  the  time  of  his 
death  the  plant  of  said  Morton  Light,  Heat,  Power  &  Water 
Co.,  was  shut  down  and  the  electric  current  generated  in  said 
plant  was  shut  off  from  all  of  the  said  electric  light  wires ; 
that  while  the  deceased  was  working  on  said  electric  light 
wires  as  an  agent  and  servant  of  said  company,  and  without 
fault  or  knowledge  on  his  part,  he  was  by  reason  of  the  cur- 
rent of  electricity  induced  by  contact  of  said  electric  light 
wires  with  the  messenger  and  trolley  wires  of  the  defendant 
through  the  negligence  of  the  defendant  aforesaid,  instantly 
killed.  A  demurrer  interposed  by  the  defendant  to  the  dec- 
laration and  each  count  thereof  was  overruled  by  the  court 
and  thereupon  defendant  pleaded  the  general  issue. 

The  uncontroverted  facts  pertinent  to  the  issues  involved 
are  substantially  as  follows :  In  December  1901,  the  munici- 
pal authorities  of  the  village  of  Morton  granted  to  Moses 
S.  Beyer,  Frank  Beyer  and  George  Grimm,  constituting  a 
firm  known  as  Beyers  Bros.  &  Co.,  a  franchise  to  use  the 
streets  of  said  village  for  the  location,  construction  and  main- 
tenance of  electric  light  poles  and  wires  in  connection  with 
the  operation  of  an  electric  light  plant  theretofore  existing 
in  said  village,  and  subsequent  thereto  the  deceased  and  his 
two  brothers  Moses  and  Frank  Beyer  became  successors  of 
the  said  firm  of  Beyer  Bros.  &  Co.  On  March  15,  1907, 
articles  of  incorporation  were  issued  to  the  Morton,  Light, 
Heat,  Power  and  Water  Co.,  hereafter  designated  as  the 
Morton  company,  and  said  corporation  succeeded  to 
the  business  of  the  co-partnership  theretofore  exist- 
ing. In  May,  1906,  the  defendant  by  virtue  of  an  ordinance 
of  said  village  of  Morton  was  granted  the  right  to  construct 
and  operate  an  electric  railway  on  Bloomington  stfeet  in  said 
village,  in  and  by  which  ordinance  it  was  provided  among 
other  things,  that  the  trolley  wires  of  the  defendant  should 
be  suspended  at  a  height  of  not  less  than  18  feet  above  the 
rails.  The  poles  and  wires  of  the  Morton  company  were 
located  on  the  south  side  of  Bloomington  street  and  upon 
the  north  side  of  said  street  were  located  the  poles  and  wires 
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of  two  separate  telephone  companies.  Prior  to  March  39, 
1907,  negotiations  had  been  pending  between  the  Morton 
company  and  the  defendant  relative  to  the  raising  by  the 
Morton  company  of  its  electric  light  wires  so  as  to  prevent 
wires  of  the  defendant  at  points  on  said  Bloomington  street 
where  said  electric  light  wires  of  the  said  Morton  company 
crossed  and  were  suspended  above  the  messenger  and  trolley 
wires  of  the  defendant,  and  on  that  day  the  defendant  gave 
to  the  Morton  company  its  check  for  $275  as  in  "full  pay- 
ment for  all  labor,  material  and  clain[is  of  whatsoever  nature 
due  to  the  removal  of  all  wires,  street  lights,  hangers,  etc., 
which  are  required  by  the  construction  of  the  trolley  wires 
and  supports  through  Morton,"  which  check  was  cashed  by 
the  Morton  company  on  April  4th,  following.  At  the  time 
said  check  was  given  the  defendant  knew  that  the  Morton 
company  did  not  have  the  necessary  poles  and  material  to 
perform  the  conditions  of  the  agreement,  and  such  poles  and 
material  were  ordered  by  the  Morton  company  on  April 
8th  or  10th.  The  poles  so  ordered  did  not  arrive  in  Morton 
until  April  27th.  On  April  13,  1907,  the  defendant  com- 
menced to  operate  its  electric  cars  on  Bloomington  street 
On  April  24,  1907,  the  Morton  company  placed  a  new  pole 
on  the  south  side  of  Bloomington  street  at  a  point  opposite 
the  residence  of  the  deceased  in  lieu  of  an  old  pole  which  had 
then  broken,  and  the  electric  light  wires  extending  north  and 
east  from  said  pole  having  been  cut  or  taken  down  were 
wrapped  around  said  new  pole.  On  April  26,  1907,  the 
deceased  with  his  son  William,  after  having  turned  off  the 
switches  at  the  plant  of  the  Morton  company  so  as  to  cut 
off  tlie  current  of  electricity  from  the  wires  on  Bloomington 
street,  which  required  repairing,  went  to  the  place  indicated 
and  commenced  the  work  of  repairing  said  wires.  When 
the  deceased  had  taken  down  the  wires  which  had  been 
wrapped  around  the  new  p#le  on  the  day  preceding,  as  here* 
tofore  stated,  and  was  about  to  climb  said  pole  having  said 
wires  in  his  hands,  he  was  almost  instantly  killed  by  a  cur- 
rent of  electricity  of  approximately  3300  volts  which  was 
communicated  to  said  wires  by  the  messenger  wire  of  the  de- 
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fendant  at  a  point  on  Bloomington  street  some  distance  west, 
known  as  Mosiman's  crossing,  where  the  electric  li^t  wires 
of  the  Morton  company  extending  north  on  Deneen  arenne 
were  suspended  above  the  messenger  and  trolley  wires  of  the 
defendant  without  any  guard  having  been  placed  by  the  de- 
fendant above  said  messenger  and  trolley  wires. 

It  is  claimed  by  the  plaintiff  that  on  the  day  preceding 
the  death  of  his  intestate  the  defendant  raised  its  messenger 
and  trolley  wires  on  Bloomington  street  at  the  Mosiman 
crossing,  and  for  some  distance  east  and  west  of  that  point 
by  removing  the  "I"  bolts  attached  to  the  brace  wires,  which 
supported  the  messenger  and  trolley  wires,  from  the  holes 
in  the  poles  in  which  said  bolts  were  theretofore  inserted 
to  other  holes  in  said  poles  which  were  bored  from  7|  to  14 
inches  above  the  lower  holes,  and  that  the  messenger  wire 
was  thereby  raised  so  that  the  same  was  only  from  1  to  2 
inches  below  the  electric  light  wires  at  said  Mosiman  cross- 
ing; that  said  messenger  and  trolley  wires  of  the  defendant 
were  so  raised  by  it  without  notice  to,  and  without  the  knowl- 
edge of  the  deceased,  or  the  Morton  company.  Several  wit- 
nesses called  on  behalf  of  the  plaintiff  testified  unequivocally 
to  the  raising  by  the  defendant  of  its  messenger  and  trolley 
wires  in  the  manner  described,  and  to  the  close  proximity 
of  the  electric  light  wires  to  the  messenger  wire  of  the  de- 
fendant, after  said  messenger  wire  was  so  raised.  Plaintiff 
also  introduced  evidence  tending  to  show  that  such  close 
proximity  of  the  defendant's  messenger  wire  to  the  electric 
light  wires  constituted  a  most  dangerous  condition;  that 
neither  the  deceased  nor  the  Morton  company  had  any  notice 
or  knowledge  of  the  alleged  raising  by  the  defendant  of  its 
messenger  and  trolley  wires  at  the  place  indicated,  and  of 
the  dangerous  condition  there  existing  by  reason  thereof,  and 
that  the  deceased  at  and  before  his  death  was  in  the  exercise 
of  due  care  and  caution  for  his  own  safety.  In  this  state 
of  the  record,  so  far  as  the  evidence  introduced  on  behalf  of 
the  plaintiff  was  concerned,  the  giving  of  the  peremptory  in- 
stmction  tendered  by  defendant  at  the  close  of  such  evidence 
would  have  been  palpably  unjustifiable  and  erroneous.     The 
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contention  of  defendant  that  the  memorandum  contained  in 
the  check  for  $275,  given  by  it  to  the  Morton  company 
constituted  a  contract  whereby  the  Morton  company  was 
required  in  any  event  to  furnish  the  material  and  perform 
the  work  there  mentioned  immediately  upon  the  acceptance 
of  said  check,  and  that  the  defendant  was  warranted  on 
April  24,  1907,  in  acting  upon  said  contract  as  though  the 
same  had  been  performed  in  fact  by  the  Morton  company, 
and  that  the  failure  of  the  Morton  company  to  perform  said 
contract  prior  to  that  date  constituted  such  contributory 
negligence  on  the  part  of  the  Morton  company  and  of  the 
deceased,  the  president  of  said  company,  as  precludes  a 
recovery  in  this  case,  is  wholly  untenable.  No  time  was 
fixed  in  said  alleged  contract  for  its  performance  by  the 
Morton  company  and  the  law  would  require  its  performance 
within  a  reasonable  time,  but  admitting  that  such  reasonable 
time  had  elapsed  the  defendant  would  not  be  warranted  in 
raising  its  messenger  and  trolley  wires  so  that  the  same 
would  come  in  sufficiently  close  contact  with  the  wires  of 
the  electric  light  company  to  create  a  condition  dangerous 
to  human  life,  without  notice  to  said  Morton  company. 

It  was  claimed  on  behalf  of  the  defendant  and  evidence 
was  introduced  by  it  tending  to  establish  such  claim,  that  the 
poles  of  the  Morton  company  on  Bloomington  street  were  so 
old  and  decayed  that  the  wires  of  the  Morton  company  were 
not  properly  and  sufficiently  supported  thereby,  and  that  the 
close  proximity  of  said  wires  to  the  messenger  wire  of  the 
defendant  at  the  Mosiman  crossing  was  caused  by  such  wires 
being  loose  and  sagged,  and  not  by  the  raising  of  its  messen- 
ger and  trolley  wires  by  the  defendant;  that  the  "I"  bolts 
which  supported  said  messenger  and  trolley  wires  had  never 
been  inserted  in  the  lower  holes  upoa  its  poles  and  that 
said  "I"  bolts  had  not  been  moved  from  said  lower  holes  to 
said  upper  holes ;  that  the  deceased  and  the  Morton  company 
had  full  knowledge  of  the  close  proximity  of  the  electric 
light  wires  and  the  messenger  wire  at  the  Mosiman  crossing, 
and  that  the  deceased  was  guilty  of  contributory  negligence 
in  attempting  to  handle  the  electric  light  wires  without  the 


Digitized  by 


Google 


TiiiBD  District — May,  1910.  55 

Beyer  v.  Peoria,  B.  &  C.  T.  Co.,  166  111.  App.  47. 

use  of 'rubber  gloves  or  rubber  boots,  and  while  standing  on 
wet  ground.  Upon  the  questions  of  fact  involved  the  evi- 
dence is  exceedingly  close  and  in  hopeless  conflict.  As  the 
judgment  must  be  reversed  and  the  cause  remanded  for 
errors  of  law  hereafter  mentioned  we  forbear  a  consideration 
and  discussion  of  the  facts  other  than  to  say  that  a  most  care- 
ful examination  of  the  evidence  as  it  appears  in  the  record 
impels  us  to  the  conclusion  that  if  such  errors  of  law  had 
not  intervened  we  would  not  be  justified  in  holding  that  the 
verdict  of  the  jury  was  palpably  wrong. 

Over  the  objection  of  the  defendant  the  court  permitted 
plaintiff  to  show  that  the  deceased  left  surviving  him  his 
widow  and  five  children  who  constitute  the  family  of  the  de- 
ceased, and  that  the  deceased  contributed  to  the  support  of 
his  wife  and  children.  The  amount  recoverable  as  damages, 
if  any,  was  for  the  exclusive  benefit  of  the  widow  and  next 
of  kin  of  the  deceased  and  the  plaintiff  was  required  to  allege 
and  prove  that  the  deceased  left  him  surviving  a  widow  and 
next  of  kin.  There  was  no  attempt  made  to  show  that  the 
widow  and  the  children  of  the  deceased  or  any  of  them 
were  dependent  or  helpless  and  it  was  not  error  to  admit 
the  evidence  complained  of.  P.  C.  C.  &  St.  L.  Ry.  Co.  v. 
Kinnare,  208  111.  388 ;  Brennen  v.  Carterville  Coal  Co.,  241 
111.  610;  Goddard  v.  Enzler,  222  111.  462;  Swift  v.  Gaylord, 
229  111.  380. 

It  was  not  error  to  permit  the  witness  Waggoner  called 
as  an  expert  on  the  part  of  the  plaintiff  to  testify  as  to 
whether  or  not  certain  boards  placed  by  the  defendant  upon 
its  messenger  wire  would  in  the  condition  in  which  he  ob- 
served them  afford  any  protection  to  the  electric  light  wires 
at  the  point  in  question.  The  form  of  the  interrogatory  pro- 
pounded to  said  witness  upon  his  re-direct  examination  with 
reference  to  the  office  of  a  certain  fuse  box  maintained  by 
the  Morton  company  upon  one  of  its  poles  at  or  near  the 
Mosiman  crossing,  was  objectionable,  but  the  objection  inter- 
posed by  appellant  that  the  question  was  not  propSr  re-direct 
examination  of  the  witness  was  not  tenable,  and  the  answer 
of  the  witness  to  said  question  was  not  open  to  objection. 
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Some  evidence  was  introduced  by  the  plaintiff  over  the 
objection  of  the  defendant  tending  to  show  that  upon  one  or 
more  occasions  when  cars  were  being  operated  upon  Bloom- 
ington  street  the  trolley  came  off  the  trolley  wire  and  was 
brought  into  contact  with  the  electric  light  wires  of  the 
Morton  company,  whereby  said  electric  light  wires  were 
burned  and  otherwise  damaged.  This  evidence  had  no  bear- 
ing upon  any  issue  involved  in  the  case  and  the  negligence  of 
the  defendant  in  that  respect  could  not  by  any  possibility 
have  contributed  to  the  death  of  the  plaintiff's  intestate. 
In  a  case  as  close  upon  the  facts  as  is  the  case  at  bar  the 
admission  of  such  evidence  was  prejudicial  to  the  defendant 

It  is  urged  that  the  court  improperly  struck  from  the 
record  the  statement  made  by  the  witness,  Hoover,  called  on 
behalf  of  the  defendant  relative  to  certain  circumstances 
which  he  claimed  impressed  upon  his  mind  the  allied  fact 
that  no  change  was  made  in  the  height  of  the  trolley  and 
messenger  wires  at  the  Mosiman  crossing.  The  statement 
was  no  part  of  the  res  gestas,  was  mere  hearsay  and  not  ad- 
missible within  any  exception  to  the  rule  excluding  hearsay 
evidence,  and  was  properly  stricken  from  the  record. 

Objection  is  made  to  the  ruling  of  the  court  in  permitting 
plaintiff  to  offer  certain  evidence  in  rebuttal.  The  evidence 
so  offered  was  properly  admissible  in  chief  and  the  propriety 
of  its  admission  in  rebuttal  was  within  the  sound  judicial 
discretion  of  the  trial  court,  the  exercise  of  which  discretion 
is  not  assignable  as  error.  Hartrich  v.  Hawes,  202  111.  334; 
Cleveland  Seed  Co.  v.  Moore,   142  111.  App.   615. 

In  view  of  what  we  have  heretofore  said  relative  to  the 
duty  of  defendant  not  to  raise  its  messenger  and  trolley  wires 
on  Bloomington  street  without  notice  to  or  knowledge  of  the 
Morton  company  notwithstanding  the  failure  of  the  Morton 
company  to  furnish  certain  material  and  perform  certain 
work  as  required  by  its  contract  therefor  within  a  reasonable 
time  after  the  making  of  said  contract,  the  objections  urged 
by  the  defendant  to  instructions  14a  and  15a  given  at  the 
instance  of  the  plaintiff  are  not  tenable,  and  the  instructions 
as  given  could  not  have  operated  to  its  prejudice,  but  the 
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reference  in  said  instructions  to  said  contract,  if  such  refer- 
ence was  deemed  necessary  by  the  plaintifiF,  would  have  been 
more  accurate  if  the  time  within  which  the  contract  was  to 
be  performed  by  the  Morton  company  had  been  stated  to  be 
a  reasonable  time  thereafter. 

Instruction  nimiber  26  as  offered  by  the  defendant  was 
bad  for  the  reason  last  before  stated  and  should  have  been 
refused  by  the  court  The  same  instruction  as  modified  by 
the  insertion  of  the  word  ^^alone"  in  the  two  clauses  thereof, 
and  given  by  the  court  did  not  operate  to  cure  the  error  in 
the  second  clause,  which  was  a  statement  of  the  law  more 
favorable  to  the  defendant  than  it  was  entitled  to  have  given 
to  the  jury,  and  of  such  error  it  cannot  complain,  but  the 
insertion  of  the  word  "alone"  in  the  first  clause  of  the  instruc- 
tion in  effect  authorized  a  verdict  for  the  plaintiff  notwith- 
standing the  deceased  at  and  inmiediately  prior  to  his  death 
had  failed  to  exercise  due  care  and  caution  for  his  own  safety. 
In  this  respect  the  instruction  as  given  was  in  this  case  clearly 
prejudicial  to  the  defendant.  To  obviate  the  objection  urged 
oamisel  for  plaintiff  attempt  to  invoke  a  rule,  stated  as 
foUows:  "A  party  who  asked  the  court  to  give  improper 
instructions  cannot  complain  of  the  court's  action  in  modify- 
ing them  even  when  the  court  fails  to  make  them  good." 
Without  determining  the  accuracy  of  the  rule  as  stated  it  is 
not  applicable  to  a  case  as  close  upon  the  facts  as  is  the 
case  at  bar.  Ryan  v.  Donnelly,  71  111.  100;  Crown  Coal 
Co.  V.  Taylor,  184  111.  250.  The  modification  by  the  court 
of  the  27th  instruction  tendered  on  behalf  of  the  defendant 
is  fully  sustained  by  the  views  heretofore  expressed,  and 
the  same  is  true  of  the  modification  by  the  court  of  the  28th, 
29th,  30th  and  Slst  instructions  offered  by  the  defendant 

We  have  carefully  considered  all  of  the  other  errors  as- 
signed and  argued  by  defendant  but  find  nothing  therein 
deserving  of  comment  For  the  errors  indicated  the  judg- 
ment of  the  circuit  court  will  be  reversed  and  the  cause 
remanded* 

^Beversed  and  remanded. 
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Jacob  Cohen  et  aL,  Appellants,  v.  Wabash  Railroad  Goo^ 
pany.  Appellee. 

Common  cabbiebs — when  inairuction  in  action  against  erroneous. 
In  an  action  to  recover  the  value  of  property  alleged  to  have  been  lost 
or  destroyed  by  the  negligence  of  a  carrier,  an  instruction  given  at 
the  instance  of  such  carrier  predicated  upon  the  effect  of  a  limitation 
of  liability  by  contract,  is  erroneous  if  it  ignores  the  question  of  the 
negligence  of  such  carrier  and  authorizes  a  verdict  for  such  carrier 
regardless  of  its  neglige :ice. 

Trespass.  Appeal  from  the  Circuit  Court  of  Morgan  county;  the 
Hon.  Owen  P.  Thompson,  Judge  presiding.  Heard  in  this  court  at 
the  November  term,  1909.  Reversed  and  remanded.  Opinion  filed  May 
28/  1010. 

WoETHiNGTON  &  Reeve,  for  appellants. 

Bellatti,  Babnes  &  Bellatti,  for  appellee. 

Mb.  Pbesiding  Justice  Baume  delivered  the  opinion  of 
the  court. 

This  is  a  suit  by  Jacob  Cohen  and  Benjamin  Cohen, 
partners,  doing  business  as  Jacob  Cohen  &  Son,  against  the 
Wabash  Eailroad  Co.,  to  recover  the  value  of  a  certain  prop- 
erty designated  as  junk,  consisting  of  paper,  wool  clips, 
rubber,  rope,  etc.,  delivered  by  the  plaintiffs  to  the  defendant 
at  Jacksonville,  Illinois,  for  shipment  to  Buffalo,  New  York, 
and  alleged  to  have  been  lost  or  destroyed  by  the  negligence 
of  the  defendant  A  trial  by  jury  in  the  circuit  court  of 
Morgan  county  resulted  in  a  verdict  for  the  defendant  and 
a  judgment  against  the  plaintiffs  in  bar  of  their  action  and  for 
costs,  to  reverse  which  judgment  they  prosecute  this  appeal. 

On  April  23,  1907,  the  plaintiffs  loaded  said  junk  into  a 
freight  car,  and  said  car  was  then  sealed  by  the  defendant  and 
removed  to  a  track  near  its  freight  depot  for  shipment.  There- 
after, and  on  the  same  day  the  defendant  issued  to  the  plain-, 
tiffs  its  combined  bill  of  lading  and  contract  of  shipment* for 
said  car  and  contents,  wherein  the  weight  of  the  contents  of 
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the  car  was  stated  as  being  30,000  pounds,  "subject  to  cor- 
rection." The  first  paragraph  of  the  terms  and  conditions  of 
said  contract  provided  in  substance  that  the  defendant  and  its 
connecting  lines  should  not  be  liable  for  any  damage  oc- 
casioned by  improper  packing,  or  from  the  leakage  or  break- 
age of  packages,  or  for  any  loss  or  damage  occasioned  by  wet, 
dirt,  fire  or  loss  of  weight,  or  for  any  loss,  damage  or  delay  of 
goods  occasioned  by  the  breaking  down  of  bridges,  etc.  Plain- 
tiflFs  represented  the  weight  of  the  shipment  to  be  36,954 
pounds,  and  upon  the  certificate  of  the  weigh  master  employed 
by  the  defendant  the  net  weight  of  said  shipment  was  stated 
to  be  40,800  pounds.  At  about  six  o'clock  on  the  evening  of 
April  26,  1907,  the  car  was  examined  by  defendant's  freight 
agent  and  found  to  be  in  good  order  with  the  doors  closed  and 
sealed.  At  about  midnight  following,  the  car  with  its  contents 
was  discovered  to  be  on  fire  and  the  fire  department  was 
called  for  the  purpose  of  extinguishing  the  fire.  Upon  the 
first  inspection  of  the  car  after  the  fire  was  discovered  the  door 
on  the  south  side  was  found  to  be  open  18  inches  or  2  feet.  In 
their  eflForts  to  extinguish  the  fire  the  members  of  the  fire  de- 
partment and  one  or  more  employes  of  the  defendant  threw 
out  some  of  the  contents  of  the  car,  and  the  fire  was  finally  ex- 
tinguished by  the  application  of  chemicals.  On  the  following 
isj  the  contents  of  the  car  remaining  after  the  fire,  was  load- 
ed into  another  car,  the  net  weight  of  which  was  there  fixed 
by  the  defendant  at  17,995  pounds.  On  the  arrival  of  the  car 
at  Buffalo  the  weight  of  its  contents  was  determined  by  plain- 
tiffs' consignee  as  being  20,775  pounds,  and  by  the  agent  of 
the  defendant  as  20,443  pounds. 

Whether  or  not  the  defendant  was  guilty  of  negligence  in 
failing  to  properly  watch  its  car,  or  in  any  other  respect, 
whereby  the  fire  might  have  been  occasioned  or  prevented,  or 
in  protecting  and  conserving  such  of  the  contents  of  the  car 
as  had  been  thrown  out,  were  questions  of  fact  for  the  jury. 

The  eighteenth  instruction  given  by  the  court  at  the  in- 
stance of  the  defendant  informed  the  jury  if  they  believed 
fr&m  the  evidence  the  plaintiffs  had  knowledge  of  and  assent- 
ed to  the  provision  in  the  bill  of  lading  by  which  it  was  agreed 
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that  in  case  of  fire  the  defendant  should  not  be  liable,  and  if 
they  further  believed  from  the  evidence  that  the  goods  claimed 
by  the  plaintiffs  were  lost  by  fire,  then  their  verdict  should 
be  for  the  defendant.  This  instruction  whoUy  ignored  the 
negligence  of  the  defendant,  if  any,  whereby  the  goods  in 
question  might  have  been  destroyed  by  fire.  It  has  been  re^ 
peatedly  held  in  this  state  that  a  common  carrier  cannot  by 
contract  avoid  liability  resulting  from  a  failure  on  its  part 
to  exercise  reasonable  care  to  prevent  loss  or  damage  to  goods 
consigned  to  and  received  by  it  for  shipment  Adams  Express 
Co.  V,  Stettaners,  61  111.  184;  C.  &  K  W.  Ry.  Co.  v.  Oh^h 
man,  133  111.  96;  C.  &  N.  W,  Ry.  Co.  v.  Calumet  Stock 
Farm,  194  HI.  9 ;  Wells  Fargo  &  Co.  v.  Cutter,  140  lU.  App. 
324,  a&med  in  237  111.  247.  The  instrtlction  as  given  direct- 
ed a  verdict  and  was  clearly  erroneous  and  prejudicial  to  the 
plaintiffs.  Instructions  14,  19  and  22  given  at  the  instance 
of  the  defendant  are  subject  to  the  like  criticism  and  were  im- 
properly given. 

For  error  in  giving  improper  instructions  to  the  jury  the 
judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


John  B.  Turner,  Appellee^  v.  Lovington  Coal  Mining  Com- 
pany, Appellant. 

1.  NxoLiOENCB — what  not  part  of  rea  gestct.  The  statement  of  a 
representative  of  a  defendant  corporation  charged  with  negligence  made 
a  month  after  the  injury  in  question  is  no  part  of  the  ree  geMtcB  and 
is  not  competent  to  bind  such  corporation. 

2.  Evn)KNCE — when  admission  of  erroneous,  though  subsequently 
stricken  out,  ground  for  reversal  If  evidence  clearly  and  prejudieiallj 
erroneous  is  admitted  over  objection,  the  fact  that  it  may  subsequently 
be  stricken  out  or  withdrawn,  does  not  necessarily  cure  the  error. 

8.  EviDBNCB — when  testimony  of  physician  incompetent.  The  testi- 
mony of  a  physician  in  an  action  for  personal  injuries  as  to  some  of 
the  results  which  might  be  feared  from  the  injury  suffered  by  the  plain- 
tiff is  improper  as  conjectural  and  speculative. 

4.    iKAir-^hai  conduct  ground  fcr  reversaL    It  is  improper  te 
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eonntel  for  the  plaintiff  in  an  action  for  personal  injuries  to  inform 
tlie  jury  that  the  defendant  carried  accident  insurance  and  that  the 
defense  was  being  conducted  by  counsel  not  retained  by  the  defendant, 
and  such  conduct  is  ground  for  reversal. 

5.  lR8TBX7cnoN8 — wken  rulinga  upon,  as  to  doctrine  of  (wstimed 
risJb  errofieotM.  If  the  court  in  an  instruction  improperly  limits  the 
defense  of  assumed  risk  which  is  supported  by  evidence  in  the  cause, 
if  prejudice    results  a  reversal  will  be  ordered. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Moultrie  county;  the  Hon.  William  6.  CochrjlV,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1909.  Reversed  and  re* 
manded.    Opinion  filed  May  28,  1910. 

H.  M.  Steely  and  B.  M.  F^abbo,  for  appellant 

A.  W.  Lux  and  E.  J.  .Miller,  for  appellee. 

,     Mb.  PsESiDiNa  Justice  Baume  delivered  the  opinion  of 
the  court. 

The  declaration  in  this  case  contains  eleven  counts,  each 
of  which  in  varying  phraseology  set  forth,  that  on  February 
2,  1908,  defendant  was  sinking  a  shaft  for  the  purpose  of 
developing  a  coal  mine,  which  shaft  had  then  reached  a  depth 
of  140  feet;  that  plaintiff  was  in  the  employ  of  the  defendant 
as  a  laborer  engaged  in  assisting  to  sink  said  shaft,  and  at 
the  time  of  his  injury  was  working  on  the  night  shift  at  the 
bottom  of  said  shaft;  that  defendant  had  installed  upon  a 
platform  in  said  shaft,  about  15  feet  from  the  bottom  there- 
of, a  steam  pump  for  the  purpose  of  removing  water  from 
said  shaft;  that  said  shaft  was  curbed  up  to  the  surface  of 
the  ground  with  a  covering  of  joists  and  boards  forming  a 
floor  or  platform  in  which  a  doorway  and  door  was  placed, 
to  allow  the  passage  of  buckets  used  in  hoisting  and  dumping 
the  material  excavated  in  said  shaft ;  that  extending  up  said 
shaft  from  said  pump  there  was  an  exhaust  pipe  with  an 
elbow  turn  over  the  top  of  the  curbing  and  beneath  the  said 
floor  or  platform;  that  said  elbow  then  broke  and  a  piece 
ibereof  fell  down  the  shaft  and  struck  the  plaintiff  on  the 
head  causing  the  injury  complained  of. 
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Three  specific  grounds  of  negligence  are  charged  as  af- 
fecting the  duty  of  the  defendant  to  exercise  reasonable  care 
to  provide  the  plaintiff  with  a  reasonably  safe  place  in 
which  to  work :  First,  the  use  by  the  defendant  of  an  elbow 
constructed  of  cast  iron  or  other  brittle  material  instead  of 
some  stronger  metal;  second,  in  placing  said  elbow  beneath 
the  platform  at  the  top  of  the  shaft  instead  of  above  said 
platform;  and  third,  in  permitting  the  curbing  of  the  said 
shaft  to  sink  whereby  the  said  pump  was  necessarily  lowered 
and  its  whole  weight  was  suspended  upon  said  elbow.  A 
trial  of  the  cause  by  a  jury  resulted  in  a  verdict  and  judg^ 
ment  against  the  defendant  for  $1,250,  from  which  judg- 
ment it  prosecutes  this  appeal. 

The  trial  court  did  not  err  in  not  giving  to  the  jury  the 
peremptory  instructions  tendered  by  the  defendant  at  the 
close  of  the  plaintiff's  evidence  and  at  the  close  of  all  the 
evidence.  The  plaintiff  introduced  evidence  tending  to  show 
negligence  on  the  part  of  the  defendant  in  the  respects 
charged  in  the  declaration;  that  the  plaintiff  was  in  the 
exercise  of  due  care  for  his  own  safety  at  the  time  of  his 
injury;  that  the  risk  was  not  one  assumed  by  him;  and  that 
his  injury  did  not  result  from  the  negligence  of  a  fellow 
servant,  and  the  giving  of  a  peremptory  instruction  at  the 
close  of  plaintiff's  evidence  would  have  been  wholly  unjusti- 
fied. The  countervailing  evidence  upon  the  issues  involved, 
introduced  on  behalf  of  the  defendant,  still  left  the  facts 
open  to  the  determination  of  the  jury  and  in  this  case  the  giv- 
ing of  a  peremptory  instruction  at  the  close  of  all  the  evidence 
would  have  been  clearly  an  infringement  by  the  court  upon 
the  province  of  the  jury.  As  the  judgment  must  be  re- 
versed and  the  cause  remanded  for  another  trial  because  of 
the  errors  of  law  hereafter  mentioned  we  forbear  a  discussion 
in  detail  of  the  evidence  adduced  upon  the  trial. 

Defendant  insists  that  the  court  improperly  permitted 
the  plaintiff  to  testify  that  he  had  very  little  education ;  that 
he  had  never  gone  to  school  much ;  that  he  could  read  a  little, 
but  could  not  write  very  much,  and  that  he  had  never  filled 
any  clerical  position.     This  evidence  was  proper  to  be  con- 
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sidered  by  the  jury  upon  the  question  of  damages,  and  de- 
fendant's objection  to  its  introduction  by  the  plaintiff  was 
properly  overruled.  Graham  v.  Mattoon  City  Ey.  Co.,  234 
ni.  483. 

The  statement  by  the  witness  Frank  Jackson,  called  on 
behalf  of  the  plaintiff,  that  the  defendant  placed  an  elbow 
in  the  exhaust  pipe  above  the  platform  immediately  after 
the  accident,  was  made  by  him  in  response  to  a  question  to 
which  an  objection  had  been  interposed  by  defendant  and 
sustained  by  the  court.  The  statement  was  improper  but 
defendant  permitted  it  to  remain  in  the  record  without  ob- 
jection. 

Over  the  objection  of  defendant,  Clarence  Newlin,  a  wit- 
ness called  on  behalf  of  the  plaintiff,  was  permitted  to  tes- 
tify that  about  a  month  after  the  accident,  one  Hensen,  who 
the  witness  thought  was  the  secretary  of  the  defendant  com- 
pany, called  upon  the  plaintiff,  and  in  the  course  of  a  con- 
versation then  had,  stated  that  the  elbow  in  question  was  made 
of  cast  iron  and  was  used  because  defendant  did  not  have 
an  elbow  made  of  malleable  iron.  The  alleged  statement  by 
Hensen  was  no  part  of  the  res  gestce,  and  its  admission  was 
improper.  In  a  case  as  close  upon  the  facts  as  is  the  case 
at  bar,  the  action  of  the  .trial  court,  upon  motion  of  the 
defendant,  in  subsequently  striking  out  the  testimony  of 
the  witness  Jackson  relative  to  said  statement  did  not  cure 
the  error.  The  testimony  of  the  witness  James  Noonan  as 
to  certain  statements  made  by  one  Campbell,  the  superin- 
tendent of  the  defendant,  was  subject  to  the  same  objection 
and  the  action  of  counsel  for  plaintiff  in  subsequently  an- 
nouncing his  withdrawal  of  the  testimony  of  said  witness 
did  not  cure  the  error.  I.  C.  R.  R.  Co.  v.  Senders,  178 
lU.  586. 

The  testimony  of  the  physician.  Dr.  Hoover,  called  as  a 
witness  on  behalf  of  the  plaintiff,  as  to  some  of  the  results 
that  might  be  feared  from  the  injury  to  plaintiff,  such  as 
epilepsy  in  the  form  of  Jacksonian  fits,  insanity,  inability  to 
do  any  stooping  work  on  account  of  the  feeling  of  falling 
and  dizziness  in  stooping,  was  improper  as  being  purely  con- 
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jectural  and  speculative.  In  Lauth  vs.  Chicago  U.  T.  Co., 
244  III.  244,  it  was  held  that  the  consequences  relied  on  as 
a  basis  of  recovery  must  be  reasonably  certain  to  result  from 
the  injury;  that  they  cannot  be  pxirely  speculative  or  merely 
probable  or  conjectural. 

The  record  discloses  that  in  at  least  two  instances  counsel 
for  plaintiff  successfully  sought  to  inform  the  jury  that  the 
defendant  carried  accident  insurance,  and  that  the  defense 
was  being  conducted  by  counsel  not  retained  by  the  defendant 
Like  conduct  by  counsel  for  the  plaintiff  in  cases  of  this 
character  has  been  so  frequently  condemned  by  courts  having 
appellate  jurisdiction,  and  held  in  almost  every  instance  to 
constitute  prejudicial  and  reversible  error,  that  any  excuse 
therefor,  in  this  case,  is  wholly  unavailing.  Fuller  v.  Dar- 
ragh,  101  111.  App.  664;  Himrod  Coal  Co.  v.  Beckwith,  111 
111.  App.  379 ;  Emery  Dry  Goods  Co.  v.  DeHart,  130  HL 
App.  244;  Parlin  &  Orendorff  Co.  v.  Scott,  137  HI.  App. 
454;  McCarthy  v.  Spring  Valley  Coal  Co.,  282  HI.  473. 

It  is  urged  that  the  second  instruction  given  at  the  in- 
stance of  the  plaintiff  improperly  ignored  the  defense  of  as- 
sumed risk.  An  examination  of  the  several  counts  of  the 
declaration  referred  to  in  said  instruction  discloses  that  they 
contain  averments  which  sufficiently  negative  the  assump- 
tion by  the  plaintiff  of  the  risk  involved,  and  the  instruction 
is  not  subject  to  the  criticism  made.  The  third  instruction 
given  at  the  request  of  plaintiff  states  a  mere  abstract  rule 
of  law,  and  in  this  case  was  calculated  to  mislead  the  jury. 

The  objections  to  the  fourth  and  fifth  instructions  given 
at  the  request  of  plaintiff  are  in  part  answered  by  what  we 
have  heretofore  said  with  reference  to  the  second  instruction, 
and  the  further  objection  that  said  instructions  authorized 
the  jury  to  consider  the  pain  and  suffering  endured  by  the 
plaintiff  apart  from  that  resulting  from  his  physical  injuries 
as  a  Qistinct  element  of  damages  is  not  tenable.  There  was 
however  no  occasion  for  giving  both  of  said  instructions  as 
one  was  substantially  a  duplicate  of  the  other. 

The  seventeenth  instruction  tendered  by  defendant  was 
clearly  applicable  solely  to  the  alleged  assumption  by  the 
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plaintiff  of  the  risk  arising  from  the  breaking  of  the  elbow 
by  a  sadden  application  of  heat  and  said  instruction  was 
not  improperly  modified  by  limiting  such  defense  of  assumed 
risk  to  the  sudden  application  of  heat  to  said  elbow. 

Upon  a  re-trial  of  the  case  counsel  for  plaintiff  will  doubt- 
less not  permit  their  zeal  for  their  client  to  go  beyond  the 
bounds  of  temperate  and  legitimate  argument  to  the  jury^ 
and  we,  therefore,  refrain  from  further  discussion  of  the 
error  assigned  in  that  respect 

For  the  errors  above  indicated  the  judgment  of  the  circuit 
court  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


W.  J.  Renken  et  al.»  Appellees,  v.  Chicago,  Burlington  ft 
Quincy  Railroad  Company,  Appellant 

1.  lUiLBOADe — firf  communicated  hy  locomotive.  In  an  action 
againat  a  railroad  company  for  damages  arising  from  a  fire  aUeged  to 
liaya  been  communicated  by  a  locomotive  engine,  it  is  significant  if  tbe 
railroad  company  defendant  fails  to  introduce  any  evidence  upon  a 
question  of  whicb  it  peculiarly  has  knowledge. 

2.  RailboadS'— /ires  communicated  hy  locomotive.  Held,  that  in  the 
absence  of  evidence  by  the  defendant  as  to  the  condition  of  the  ap- 
pfianoe  for  preventing  the  escape  of  sparks  and  fire  on  the  day 
when  the  fire  in  question  occurred,  coupled  with  the  unoontroverted 
evidence  on  behalf  of  the  plaintiffs  that  at  the  time  of  the  fire  the 
engine  in  question  was  emitting  a  large  volume  of  smoke  while  hauling 
a  lightly  loaded  freight  train  on  a  down  grade,  and  that  the  fire 
was  communicated  at  a  point  100  feet  from  the  track  upon  which 
said  engine  was  being  operated,  warranted  the  jury  in  finding  that 
the  prima  facie  case  made  by  the  plaintiffs  was  not  overcome  by  the 
defendant. 

3.  iNSTBTTcnoNS — mu8t  he  predicated  upon  the  evidence.  An  in- 
stmetion  is  properly  refused  which  is  not  predicated  upon  any  evidence 
in  the  record. 

4.  £vinENG]&— lo^en  failure  to  strike  out  tcill  not  reverse.  In  the 
abianoe  of  any  showing  that  the  complaining  party  insisted  upon  any 
ruling  by  the  court  on  a  motion  to  strike  out  an  answer  of  a  witness  as 
imsponsive,  a  reversal  will  not  be  ordered. 

Vol*  OLVI.— «. 
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Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  Adams  county;  the  Hon.  A.  Akers,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1909.  Affirmed.  Opinion 
filed  May  28,  1910.    Rehearing  denied  June  28,  1910. 

Matthew  F.  Cabeott,  and  Vandeventee  &  Woods,  for 
appellant ;  J.  A.  Connell,  of  counsel. 

Goveet  &  Laitcastee,  for  appellees. 

Mb.  Peesidino  Justice  Baume  delivered  the  opinion  of 
the  court. 

In  this  action  originally  instituted  before  a  justice  of  the 
peace,  the  plaintiffs  recovered  a  verdict  and  judgment  against 
the  defendant  in  the  circuit  court  of  Adams  county  for  $150, 
as  damages  to  their  meadow  and  pasture  alleged  to  have  been 
occasioned  by  fire  communicated  from  a  locomotive  engine 
operated  by  the  servants  of  the  defendant. 

On  November  28, 1907,  being  Thanksgiving  Day,  a  freight 
train  of  defendant  en  route  from  Quincy  to  Galesburg  passed 
on  the  right  of  way  of  the  defendant  through  the  plaintiffs' 
lands  shortly  after  3  o'clock  in  the  afternoon.  The  train  was 
lightly  loaded  and  was  being  hauled  by  engine  No.  2111,  one 
of  a  large  type  of  freight  engines  then  in  use  by  the  defendant. 
From  Paloma,  being  the  next  station  west  of  plaintiffs'  land 
going  easterly  through  plaintiffs'  land,  the  track  of  defendant 
was  on  a  down  grade.  It  is  uncontroverted  that  as  the  engine 
passed  through  plaintiffs'  land  smoke  in  large  volume  was 
being  emitted  from  its  smoke  stack.  After  the  engine  had 
passed  the  point  where  the  fire  occurred,  and  before  the  entire 
length  of  the  train  had  passed  said  point,  the  fire  in  question 
was  discovered  in  plaintiffs'  meadow  and  the  uncontradicted 
evidence  excludes  every  reasonable  hypothesis  that  such  fire 
was  communicated  from  any  source  other  than  defendant's 
engine.  The  evidence  bearing  upon  the  question  of  the 
amount  of  damages,  while  conflicting,  is  of  such  character  as 
to  make  the  verdict  of  the  jury  on  that  issue  in  the  case  con- 
clusive upon  this  court    The  remaining  material  question  of 
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fact  involved  is  whether  or  not  the  evidence  offered  on  behalf 
of  the  defendant  tending  to  show  that  its  engine  was  equipped 
with  the  best  and  most  approved  appliances  for  preventing  the 
escape  of  sparks  and  fire,  and  was  in  charge  of  an  experienced 
and  careful  engineer,  who  then  carefully  handled  and  oper- 
ated it,  was  sufficient  to  overcome  the  prima  facie  case  made 
by  the  plaintiffs.  While  it  is  clearly  established  by  the  evi- 
dence that  said  engine  was  properly  equipped  with  the  best 
and  most  approved  appliance  to  prevent  the  escape  of  sparks 
and  fire  on  November  20, 1907,  when  said  engine  was  inspect- 
ed for  tiie  purpose  of  ascertaining  whether  or  not  said  ap- 
pliance was  in  good  condition,  and  it  further  appears  from  the 
evidence  that  a  like  examination  of  said  engine  was  made  on 
December  2,  following,  when  it  was  found  to  be  in  like  good 
condition,  the  record  is  wholly  barren  of  any  substantial 
evidence  tending  to  show  the  condition  of  the  engine 
in  that  respect  at  the  time  of  the  fire,  or  at  any 
time  either  before  or  after  said  fijre  other  than 
above  stated.  Whether  or  not  the  appliance  in  said 
engine  to  prevent  the  escape  of  sparks  and  fire  had  been  re- 
paired during  the  time  intervening  between  November  20, 
1907,  and  December  2,  following,  was  a  matter  wholly  within 
the  knowledge  of  the  defendant  and  its  failure  to  introduce 
any  evidence  upon  that  question  is  significant.  St.  L.  &  W. 
R  R  Co.  V.  Needham,  105  111.  App.  25.  The  absence  of 
evidence  by  the  defendant  as  to  the  condition  of  the  appliance 
for  preventing  the  escape  of  sparks  and  fire  on  the  day  when 
the  fire  occurred,  coupled  with  the  xmcontroverted  evidence 
introduced  on  behalf  of  the  plaintiff,  that  at  the  time  of  the 
fire  the  engine  in  question  was  emitting  a  large  volume  of 
smoke  while  hauling  a  lightly  loaded  freight  train  on  ^  down 
grade,  and  that  the  fire  was  communicated  at  a  point  100  feet 
from  the  track  upon  which  said  engine  was  being  operated, 
warranted  the  jury,  in  our  opinion,  in  finding  that  the  prima 
fade  case  made  by  the  plaintiffs  was  not  overcome  by  the  de-. 
fondant. 

The  second  and  third  instructions  given  at  the  instance  of 
the  plaintiffs  omit  the  requirement  that  the  facts  necessary 
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to  establish  a  prima  facie  case  for  the  plaintiffs  must  be  de- 
termined by  the  jury  from  the  evidence,  but  in  view  of  the 
fact  that  a  prima  facie  case  for  the  plaintiffs  was  clearly 
established  by  the  evidence,  and  the  further  fact  that  other 
instructions  given  at  the  instance  of  both  parties  explicitly 
informed  the  jury  that  it  was  incumbent  upon  plaintiffs  to 
establish  such  primal  facie  case  by  a  preponderance  of  the 
evidence,  the  omission  indicated  could  not  have  harmed  the 
defendant.  In  other  respects  said  instructions  state  the  law 
applicable  to  the  case  with  substantial  accuracy.  I.  C.  R.  R. 
Co.  V.  Bailey,  222  111.  480. 

The  13th  and  23rd  instructions  tendered  by  defendant  and 
refused  by  the  court  were  properly  refused,  because  there  was 
no  evidence  in  the  record  which  justified  them,  and  if  given 
they  would  have  led  the  jury  into  fields  of  pure  conjecture 
and  speculation. 

The  16th  instruction  offered  by  the  defendant  and  refused 
by  the  court  was  an  inaccurate  statement  of  the  law  applicable 
to  the  case.  The  prima  facie  case  made  by  the  plaintiffs  could 
only  be  rebutted  by  proof  of  facts  relative  to  the  equipment 
and  operation  of  the  engine,  as  heretofore  indicated,  and  not 
by  proof  of  the  exercise  by  the  defendant  of  reasonable  care 
in  general  to  prevent  the  escape  of  fire  from  its  engines. 

In  so  far  as  the  26th  instruction  tendered  by  the  defendant 
and  refused  by  the  court  stated  a  correct  rule  of  law  applica- 
ble to  the  case,  it  was  sufficiently  covered  by  other  instruc- 
tions given  to  the  jury  at  the  instance  of  the  defendant 

In  rebuttal,  after  the  close  of  defendant's  evidence,  plain- 
tiffs sought  to  show  by  defendant's  record  of  inspection  of 
spark  arresters  kept  at  its  roundhouse  in  Galesburg,  which 
record  was  in  part  offered  and  admitted  in  evidence  at  the 
instance  of  the  defendant  and  designated  as  ^'Exhibit  C," 
that  the  spark  arrester  on  said  engine  had  on  December  20, 
1906,  been  officially  inspected  and  noted  as  in  'Twui  con- 
dition ;"  and  also  that  said  record  contained  the  further  no- 
tation "repaired  spark  arrester."  By  the  same  record  plain- 
tiffs also  offered  to  show  a  notation  therein  under  date  of 
April  30,  1907,  referring  to  the  same  engine,  as  follows: 
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'^Netting  taken  out  acct.  steam  pipes  leaking."  Plaintiffs 
then  alse  offered  a  portion  of  defendant's  record  of  inspection 
of  ash  pans,  etc.,  with  some  notations  therein  nnder  date  of 
October  17, 1907,  the  purport  of  which  notations  does  not  ap- 
pear in  the  record  Counsel  for  plaintiffs  then  further  in- 
quired of  the  witness  Thomas  Moran,  the  netting  and  ash  pan 
inspector  of  defendant's  engines  at  Galesburg,  and  who  had 
theretofore  testified  as  a  witness  for  the  defendant,  whether  or 
not  the  spark  arresting  device  in  said  engine  had  been  re- 
moved and  then  replaced  sometime  previous  to  November  28, 
1907,  and  after  December  20,  1906,  and  further,  whether  or 
not  on  April  30,  1907,  the  spark  arrester  was  removed  from 
said  engine.  To  the  offers  of  proof  so  made  by  counsel  for 
plaintiffs,  and  to  the  questions  so  propounded  by  them  to  the 
witness  Moran,  the  defendant  interposed  its  objections  and 
such  objections  were  sustained  by  the  court.  It  is  urged  by  de- 
fendant that  the  mere  offer  on  the  part  of  plaintiffs  of  the  said 
records  for  the  purposes  mentioned,  and  the  said  interroga- 
tories propounded  to  the  witness  Moran,  operated  to  its 
prejudice  in  bringing  to  the  attention  of  the  jury  matters 
which  were  wholly  incompetent  and  irrelevant.  The  record 
discloses  that  the  engine  in  question  was  new  on  December 
19,  1906,  and  that  counsel  for  defendant  made  much  of  that 
fact,  and  the  further  fact  that  said  engine  was  built  by  well 
known,  competent  and  expert  builders  and  constructors  of 
engines  and  the  most  approved  spark  arresting  appliances, 
as  tending  to  show  that  the  engine  in  question  was  less  likely 
to  get  out  of  order  and  require  repairs  than  engines  of  earlier 
construction  and  longer  service.  In  this  state  of  the  record 
we  think  the  rulings  of  the  trial  court  in  the  respects  indicated 
were  more  favorable  to  defendant  than  it  was  entitled  to. 

It  is  further  urged  that  the  court  improperly  failed  to  pass 
upon  a  motion  interposed  by  defendant  to  strike  out  an  an- 
swer of  the  witness  W.  J.  Renken,  called  on  behalf  of  the 
plaintiffs,  which  answer  was  improper  and  not  responsive. 
In  the  absence  of  any  showing  that  defendant  insisted  upon 
any  ruling  by  the  court  on  said  motion,  or  that  the  court  re- 
fused to  rule  on  said  motion  and  an  exception  by  the  defend^ 


Digitized  by 


Google 


70  Appellate  Courts  of  Illinois. 

Gilmore  v.  Fanner,  156  III.  App.  70. 

ant  to  such  refusal  to  rule  by  the  court,  the  question  sought 
to  be  raised  is  not  properly  preserved  for  review.  We  have 
considered  the  other  errors  assigned  and  argued  by  def  endant, 
but  find  nothing  therein  which  merits  discussion.  The  record 
being  free  from  any  error  which  could  have  operated  to  the 
prejudice  of  defendant  tiie  judgment  of  the  circuit  court  will 
be  affirmed. 

^Affirmed. 


Emma  Gilmore,  Appellee,  v.  E.  M.  Farmer,  Appellant. 

1.  Bankbuftcy — what  t^im  not  affected  hy  discharge,  A  claim 
of  a  creditor  who  has  received  no  notice  actual  or  constructive  of  bank- 
ruptcy proceedings  in  which  a  discharge  has  issued  to  the  debtor,  is 
not  affected  by  such  discharge. 

2.  £vn>SNCE — what  questionB  improper,  A  question  which  calls 
for  the  conclusion  of  a  witness  is  improper  and  an  objection  thereto 
ahould  be  sustained. 

3.  iNSTBucnoNS — when  refusal  of  correct  wUl  not  reverse.  The 
refusal  of  a  correct  instruction  the  substance  of  which  is  contained  in 
another  given,  will  not  reverse. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  McDonough  county; 
the  Hon.  H.  M.  Waqooneb,  Judge,  presiding.  Heard  in  this  court  at 
the  November  term,  1909.    Affirmed.    Opinion  filed  June  4,  1910.  . 

Flack  &  Lawyer,  for  appellant 

Theodore  B.  Switzer,  for  appellee. 

Mb.  Presiding  Justice  Baume  delivered  the  opinion  oi 
the  court. 

This  is  a  suit  brought  by  Emma  Gilmore  against  E.  M. 
Fanner  to  recover  the  amount  alleged  to  be  due  upon  a  joint 
and  several  promissory  note,  bearing  date  May  26,  1906, 
executed  by  John  Boyd,  William  T.  Boyd  and  the  defendant 
Farmer,  for  the  sum  of  $300  payable  to  the  plaintiff  one  year 
after  date  with  interest  at  six  per  cent.  To  the  declaration 
in  the  usual  form  upon  said  note  the  defendant  pleaded  the 
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general  issue,  ^together  with  his  special  plea,  wherein  he 
avers  his  adjudication  as  a  bankrupt  on  January  2,  1907,  bj 
the  United  States  District  Court  for  the  Northern  Division 
of  the  Southern  District  of  the  State  of  Illinois,  and  his  dis- 
charge as  such  bankrupt  by  said  court  on  February  7,  1907, 
in  pursuance  to  a  composition  agreement  approved  and  con- 
firmed by  said  court.  Said  special  plea  further  avers  that  the 
plaintiff  had  notice  of  the  pendency  of  said  bankruptcy  pro- 
ceeding prior  to  the  termination  of  one  year  after  the  adjudi- 
cation of  the  defendant  as  a  bankrupt ;  that  the  time  for  filing 
claims  against  said  bankrupt  expired  January  2,  1908,  and 
that  no  claim  was  filed  against  him  in  said  bankruptcy  pro- 
ceeding by  the  plaintiff.  Plaintiff  filed  her  similiter  to  the 
plea  of  the  general  issue,  and  replied  to  defendant's  special 
plea,  that  the  defendant  did  not  schedule  the  note  sued  on 
as  a  claim  against  him  in  said  bankruptcy  proceedings,  and 
that  the  plaintiff  had  no  notice  or  knowledge  of  the  pendency 
of  said  bankruptcy  proceedings. 

Upon  the  trial  by  a  jury,  it  was  stipulated  between  the 
parties,  that  the  note  in  question  was  signed  by  the  defend- 
ant; that  on  May  27,  1907,  there  was  paid  on  the  note  $18 
as  interest;  that  on  October  7th,  and  October  19th,  following, 
payments  of  $50  each  were  made  on  said  note;  that  the  de- 
fendant was  adjudged  a  bankrupt  and  thereafter  a  composi- 
tion agreement  between  said  defendant  and  his  creditors  was 
approved  and  confirmed  by  the  United  States  District  Court 
as  averred  in  defendant's  special  plea ;  that  the  defendant  did 
not  schedule  the  note  in  question  as  one  of  his  liabilities,  and 
that  said  note  was  not  filed  by  the  plaintiff  as  a  claim  against 
the  defendant  in  said  bankruptcy  proceedings  within  one  year 
after  the  filing  of  the  petition  to  adjudge  the  defendant  a 
bankrupt ;  that  no  notice  of  a  creditors'  meeting  was  sent  by 
the  referee  in  bankruptcy  to  the  plaintiff,  or  to  any  one  for 
her;  that  the  debt,  if  any  is  owing,  was  a  provable  claim  in 
said  bankruptcy  proceedings,  and  was  not  one  of  the  debts  in- 
cluded in  the  composition  agreement ;  that  if  the  defendant 
is  liable  to  pay  said  note,  there  is  due  thereon  $254.05.  The 
trial  of  the  case  resulted  in  a  verdict  and  judgment  against 
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the  defendant  for  said  'biuq  of  $254.05,  and  this  appeal  is 
prosecuted  by  him  to  reverse  said  judgment 

Section  17  of  the  Federal  Bankruptcy  Act,  provides  that 
''A  discharge  in  bankruptcy  shall  release  a  bankrupt  from  all 
his  provable  debts,  except  such  as  *  *  *  (3)  have  not 
been  duly  scheduled  in  time  for  proof  and  allowance,  with  the 
name  of  the  creditor  if  known  to  the  bankrupt,  unless  such 
creditor  had  notice  or  actual  knowledge  of  the  proceedings  in 
bankruptcy  *  *  *,"  and  section  14c  of  the  same  act, 
provides  that,  '^The  confirmation  of  a  composition  shall  dis- 
charge the  bankrupt  from  his  debts,  other  than  those  agreed  to 
be  paid  by  the  terms  of  the  composition  and  those  not  affected 
by  a  discharge." 

The  main  question  of  fact  involved  was  whether  or  not  the 
plaintiff  had  notice  or  actual  knowledge  of  the  pendenqr  of 
the  proceedings  to  adjudge  the  partnership  of  E.  M.  Farmer 
&  Sons  and  the  defendant  personally  bankrupts.  For  the 
purpose  of  showing  that  the  plaintiff  had  such  notice  or  actual 
knowledge,  evidence  was  introduced  on  behalf  of  the  defend- 
ant tending  to  prove  that  the  husband  of  the  plaintiff  was  a 
subscriber  to  a  daily  newspaper  published  in  the  city  of 
Macomb,  known  as  the  "Macomb  Daily  Journal,"  for  a  period 
of  more  than  one  year  from  December  7,  1906;  that  said 
paper  was  delivered  at  the  home  of  the  plaintiff  during  said 
time  and  contained  in  addition  to  the  referee's  notice  of  the 
first  meeting  of  creditors  several  articles  written  as  news 
items  relating  to  the  pendency  of  such  proceedings,  some 
portions  of  which  articles  were  read  by  tiie  plaintiff;  and 
further  that  one  T.  H.  Downing,  who,  it  was  daimed  by  de- 
fendant was  acting  as  general  agent  of  the  plaintiff  for  the 
collection  of  said  note,  was  informed  by  the  defendant  and 
his  son  of  the  pendency  of  said  bankruptcy  proceedings. 
The  plaintiff  testified  that  she  had  a  recollection  of  having 
read  a  portion  of  some  of  the  articles  relating  to  the  pendency 
of  said  bankruptcy  proceedings  but  took  no  interest  therein 
because  she  did  not  know  that  the  person  designated  in  said 
article  as  £.  M.  or  Edgar  M.  Farmer,  and  known  by  her  as 
Ed  Farmer,  to  whom  reference  was  therein  made,  was  one  of 
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the  makers  of  the  note  in  question ;  that  the  signature  of  the 
defendant  to  said  note  being  ^'£  m  Farmer/'  she  thought  the 
letters  '^m"  were  an  abbreviation  of  the  name  Emma,  which 
was  her  own  name  and  was  sometimes  thus  abbreviated  by 
her,  and  that  the  maker  of  said  note  was  a  woman.  The  evi- 
dence discloses  that  the  loan  for  which  the  note  in  question 
was  given  was  negotiated  by  Downing  for  the  plaintiff,  and 
that  within  a  few  days  after  the  same  was  executed  it  was 
delivered  to  the  plaintiff  and  remained  in  her  possession  until 
shortly  prior  to  the  commencement  of  this  suit  on  April  24, 
1908.  The  plaintiff  testified  that  about  the  time  of  the  ma- 
turity of  the  note  on  April  26,  1907,  she  requested  Downing 
to  collect  the  interest,  if  it  was  convenient  for  him  to  do  so, 
and  that  the  interest  amounting  to  $18  was  collected  by  him 
from  John  Boyd,  for  whose  use  the  money  appears  to  have 
been  borrowed,  and  that  the  same  was  paid  by  him  to  her  hus- 
band who  gave  it  to  her;  that  subsequent  thereto  when  she 
needed  some  money  she  again  requested  Downing  to  collect 
something  upon  the  note  and  that  the  two  payments  of  $50 
each,  on  October  7, 1907,  and  October  19, 1907,  were  collect- 
ed by  Downing  from  said  Boyd,  and  paid  to  her  by  her  hus- 
band. The  testimony  of  Downing,  called  as  a  witness  on  be- 
half of  the  plaintiff,  is  in  substantial  accord  with  the  testi- 
mony of  the  plaintff,  except  that  he  testified  that  the  two  pay- 
ments on  the  notes  of  $50  by  John  Boyd  were  made  to  him 
without  any  request  by  the  plaintiff  to  him  to  collect  the 
same ;  and  he  further  testifies  that  he  had  no  notice  of  the 
pendency  of  the  bankruptcy  proceedings.  Whether  or  not  the 
plaintiff  had  notice  or  actual  knowledge  of  the  pendency  of 
the  proceedings  in  bankruptcy  against  the  defendant,  and 
whether  or  not  the  relations  which  existed  between  the  plain- 
tiff and  Downing  with  reference  to  the  collection  of  the  note 
involved,  constituted  Downing  such  a  general  agent  of  the 
plaintiff  in  that  respect  as  to  make  the  plaintiff  chargeable 
with  notice  to  or  actual  knowledge  by  Downing  of  the 
pendency  of  said  proceedings,  and  whether  or  not  Downing 
had  such  notice  or  actual  knowledge,  were  questions  of  fact 
proper  to  be  submitted  to  the  jury,  and  a  careful  examination 
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of  the  record  warrants,  in  our  opinion,  the  finding  of  the  jury 
upon  such  issues. 

It  is  urged  on  behalf  of  defendant  that  the  court  improper- 
ly overruled  an  objection  to  a  question  asked  the  plaintiff 
upon  her  cross-examination  by  her  counsel,  she  having  been 
examined  in  chief  by  counsel  for  defendant,  as  to  whether 
Downing  was  her  agent  in  any  matters  with  reference  to  the 
note  between  the  dates  on  which  she  asked  him  to  collect  the 
several  amounts  paid  by  Boyd.  The  objection  to  the  question 
should  have  been  sustained  as  calling  for  the  conclusion  of  the 
witness,  but  the  record  discloses  that  the  answer  of  the  wit- 
ness to  said  question  was  not  responsive,  and  in  the  absence 
of  a  motion  by  defendant  to  strike  the  answer  from  the  record 
the  question  sought  to  be  raised  is  not  properly  preserved  for 
review. 

Instruction  "B"  given  at  the  instance  of  the  plaintiff  in- 
formed the  jury  that  unless  they  found  from  the  evidence  that 
the  plaintiff  had  actual  knowledge  or  notice  of  the  bankruptcy 
proceedings  so  she  could  have  filed  her  claim  against  the  de- 
fendant for  the  payment  of  the  note  in  question,  within  the 
time  for  filing  the  claims  in  said  proceeding,  then  they  should 
find  the  issues  for  the  plaintiff.  It  is  urged  that  this  instruc- 
tion is  erroneous  because  it  ignores  the  defenses  of  agency 
and  notice  to  the  agent.  At  the  instance  of  the  defendant  the 
court  instructed  the  jury  that  notice  to  an  agent  is  notice  to 
the  principal,  and  said  instruction  further  concretely  applied 
the  rule  of  law  announced  to  the  facts  as  claimed  to  exist  by 
the  defendant,  if  the  jury  believed  from  the  evidence  that 
such  were  the  facts.  The  instructions  are  not  necessarily 
contradictory,  but  conceding  that  the  instruction  given  at  the 
instance  of  the  plaintiff  should  have  embodied  the  element  of 
agency  the  omission  in  that  regard  was  not  prejudicial  to  the 
defendant  because  the  evidence  is  insufficient  to  support  a 
finding  that  Downing  was  such  an  agent  of  the  plaintiff  as 
that  notice  to  him  of  the  pendency  of  the  bankruptcy  pro- 
ceeding would  have  been  notice  to  the  plaintiff. 

In  so  far  as  the  second  and  third  instructions  tendered  by 
defendant,  and  refused  by  the  court,  were  correct. statements 
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of  the  law  applicable  to  the  case,  they  were  fully  covered  by 
other  instructions  given  at  the  instance  of  the  defendant. 

There  is  no  error  in  the  record  prejudicial  to  defendant 
and  the  judgment  of  the  circuit  court  will  be  affirmed. 

Affirmed. 


Fenton  W.  Booth  et  al..  Appellees,  v.  The  Cleveland,  Cin- 
dnnatiy  Chicago  &  St.  Louis  Railway  Company,  Appel- 
lant. 

1.  Appeals  and  erbobs — when  freehold  not  involved.  Held,  in  an 
action  of  trespaas  involving  real  estate,  that  in  the  absence  of  a  plea  of 
Uberun^  tenementum,  a  freehold  was  not  involved. 

2.  Appeals  and  ebbobs — lohen  errors  considered  noitoithstanding 
freehold  may  he  involved.  If  all  of  the  issues  in  a  cause  do  not  involve 
a  freehold  and  errors  are  assigned  some  of  which  do  and  some  do 
not  involve  a  freehold,  the  Appellate  Court  will  consider  that  the 
appellant  bj  appealing  to  the  Appellate  Court  has  waived  any  question 
of  freehold  which  may  have  been  involved  and  will  consider  the  re- 
maining assignments. 

Action  in  case.  Appeal  from  the  Circuit  Court  of  Clark  county; 
the  Hon.  £.  R.  E.  Kimbbouoh,  Judge,  presiding.  Heard  in  this  court 
at  the  November  term,  1009.    Affirmed.    Opinion  filed  June  4,  1910. 

CoKOEB  &  Conger,  for  appellant ;  L.  J.  BLacknbt,  Feank 
L.  Littleton  and  Golden  &  Scholfield,  of  counsel. 

A.  Q.  PooBMAN  and  Davison  &  Baetlett,  for  appellees. 

Mb.  Pbesiding  Justice  Baxtme  delivered  the  opinion  of 
the  conrt. 

The  declaration  in  this  case  contains  three  counts.  The 
first  count  alleges,  that  whereas,  the  defendant  was  in  posses- 
sion of  certain  described  premises  as  tenant  of  the  plaintiffs, 
it  wrongfully  contriving  etc.  to  injure  the  plaintiffs  in  their 
reversionary  interests  therein,  while  the  same  were  in  the 
possession  of  the  defendant  as  aforesaid,  on,  to  wit:  July 
17,  1907,  wantonly  tore  down,  demolished  and  carried  aw'ay 
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a  frame  depot  of  the  value  of  $1000,  then  and  there  being 
on  said  premises  and  converted  the  same  to  its  own  use.  Th« 
second  count  alleges  that  as  the  defendant  was  seized  of  the 
same  premises  under  and  pursuant  to  a  certain  deed  there- 
for, therein  set  forth  in  haec  verba,  executed  and  delivered 
by  Lyman  and  Fayette  A.  Booth  to  the  Danville  and  South- 
western Bailroad  Company,  whereby  the  defendant  became 
bound  to  use  and  occupy  said  premises  for  railroad  depot  pur- 
poses, and  upon  ceasing  to  so  use  and  occupy  said  premises 
the  same  were  to  at  once  revert  to  the  said  Lyman  Booth, 
his  heirs  and  assigns;  that  said  Lyman  Booth  afterwards 
died  without  assigning  said  premises,  and  the  plaintiffs  are 
his  only  children  and  heirs  at  law;  that  on  or  about  July  17, 
1907,  the  defendant  ceased  to  use  and  occupy  said  premises 
for  said  railroad  depot  purposes,  and  afterwards  tore  up  and 
removed  its  railroad  tracks  leading  thereto,  whereupon  plain- 
tiffs caused  a  notice  to  be  served  upon  said  defendant  that 
they  had  elected  to  assume  their  rights  under  said  deed  and 
demanding  immediate  possession  of  said  premises;  that  the 
defendant  notwithstanding  its  agreements  and  covenants  in 
said  deed  contained  continued  in  possession  of  said  premises 
as  tenant  by  its  own  wrong  and  at  the  sufferance  of  plaintiffs 
and  contriving  wrongfully  and  wilfully  to  injure  the  plain- 
tiffs in  their  reversionary  estate  and  interest  in  and  to  said 
premises,  did,  on  the  day  aforesaid  and  on  divers  other  days 
thereafter,  wrongfully  and  wilfully  tear  down  and  destroy  a 
certain  frame  building  thereon  formerly  used  for  railroad  de- 
pot purposes  of  the  value  of  $1000,  and  carried  away  and 
converted  the  same  to  its  own  use,  etc.  The  third  count 
alleges  that  on,  to  wit:  July  17,  1907,  the  defendant  with 
force  and  arms  entered  the  close  of  the  plaintiffs,  being  the 
premises  before  described,  and  then  and  there  tore  down  and 
destroyed  a  certain  frame  building  thereon  of  the  value  of 
$1000,  and  carried  away  and  converted  the  same  to  its  own 
use,  etc.  To  this  declaration  the  defendant  pleaded  the 
general  issue.  The  cause  was  tried  by  the  court  without  a 
jury  upon  a  stipulation  of  facts,  as  follows: — 

.     "First,  on  the  18th  day  of  December,  A.  D.  1879,  Lyman 
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Booth  and  Fayette  A.  Booth,  his  wife,  executed,  acknowl- 
edged and  delivered  to  the  Danville  and  Southweetem  Bail- 
road  Company  of  the  State  of  Illinois,  a  deed  for  certain 
lands  therein  described,  which  said  deed  is  in  the  words  and 
figures  following,  to  wit : — 

"  The  grantors,  Lyman  Booth,  and  Fayette  A.  Booth, 
his  wife,  of  Marshall,  Illinois,  for  and  in  consideration  of  the 
advantage  which  may  arise  to  them  by  reason  of  the  erection 
and  maintenance  of  a  depot  landing  on  the  premises  herein- 
after  described,  as  well  also  the  sum  of  one  dollar  in  hand 
paid,  do  hereby  convey  and  warrant  to  the  DanviUe  and 
Soutiiwestem  Railroad  Company  of  the  State  of  Illinois,  the 
following  described  premises,  to  wit :  Lot  Three  (3),  in  Block 
Thirty-seven  (37)  in  the  original  Town  of  Marshall,  in  Clark 
County,  Illinois,  and  it  is  expressly  agreed  between  the  said 
grantors  and  grantee  that  in  case  said  premises  shall  cease  to 
be  used  and  occupied  by  said  grantee,  its  successors  and  as- 
signs, for  railroad  depot  purposes,  then  the  title  to  the  same 
shall  revert  to  the  said  Lyman  Booth,  his  heirs  and  assigns 
and  that  such  right  of  reversion  is  a  part  of  the  consideration 
of  this  conveyance.  Dated  this  18th  day  of  December,  A. 
D.  1879. 

Lyman  Booth  (Seal) 

Fayette  A.  Booth  (Seal) 
Acknowledge  before  Harrison  Black  December  18th,  1879. 
Filed  for  record  Jan.  5tL  1880.' 

"Second,  that  the  said  Danville  and  Southwestern  Rail- 
road Company  took  possession  of  said  premises,  built  there- 
on a  depot  building  during  the  year  1880  and  remained  in 
possession  thereof  and  used  the  same  as  a  depot  building  until 
about  the  year  1889,  at  about  which  time  the  defendant  in 
this  case,  the  Cleveland,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company  succeeded  in  a  legal  manner  to  the  rights 
and  duties  of  the  said  Danville  and  Southwestern  Railroad 
Company  of  the  State  of  Illinois  and  continued  to  use  said 
premises  and  said  building  as  depot  premises  and  building  up 
to  the  time  when  the  present  controversy  between  the  plain- 
tiff and  the  defendant  began  as  hereinafter  set  forth. 

"Third,  that  in  the  summer  of  1907  the  said  defendant 
Company  made  a  new  track  for  its  railroad  through  Marshall, 
Illinois,  in  the  neighborhood  of  one  half  mile  east  of  the  old 


Digitized  by 


Google 


78  Appellate  Courts  of  Illinois. 

Booth  V.  Cleveland,  C.  C.  &  St.  L.  R.  Co.,  156  Ill.App.  75. 

depot,  erected  there  a  new  depot  building  and  on  the  I7th 
day  of  July,  A.  D.  1907,  removed  the  business  of  the  railroad 
from  the  said  old  depot  building  to  the  new  and  has  con- 
tinued to  occupy  the  new  depot  building  ever  since. 

"On  the  17th  day  of  July,  A.  D.  1907,  Edwin  Booth,  N.  T. 
Booth  and  Fenton  W.  Booth,  children  and  only  heirs  of  Ly- 
man Booth  and  Fayette  A.  Booth,  the  grantors  in  the  afore- 
said deed,  and  both  deceased  prior  thereto,  caused  the  fol- 
lowing notice  to  be  served  upon  H.  A.  Newberry,  the  station 
agent  of  the  said  defendant  at  Marshall,  Illinois,  by  deliver- 
ing to  him  a  true  copy  of  the  same,  which  is  in  words  and 
figures  as  follows : 

'To  the  Cleveland,  Cincinnati,  Chicago  and  St  Louis  Ry. 
Co.,  And  to  whom  it  may  concern : — 

'You  are  hereby  notified  that  in  consequence  of  abandon- 
ment and  cessation  to  use  and  occupy  the  premises  now  oc- 
cupied by  you  as  a  depot  landing  the  station  of  said  company 
as  provided  in  the  deed  of  Lyman  Booth  and  Fayette  A. 
Booth,  his  wife,  to  the  Danville  and  Southwestern  Ry.  Co. 
and  recorded  in  the  recorder's  oifice  of  Clark  County,  Illinois, 
in  Volume  25  of  Deeds  on  page  211,  being  Lot  three  (3), 
in  Block  thirty-seven  (37),  in  the  original  town  (now  city) 
of  Marshall,  Illinois,  the  undersigned  heirs  of  Lyman  Booth, 
deceased,  grantor  aforesaid,  have  elected  to  declare  a  for- 
feiture of  your  right  and  title  to  said  premises,  and  we  here- 
by demand  the  immediate  possession  of  the  premises  afore- 
said. 

*You  are  further  notified  that  we  claim  the  full  title  and 
ownership  of  all  buildings  erected  and  now  situated  on  said 
premises  and  you  are  hereby  notified  and  ordered  not  to  re- 
move, destroy  or  injure  the  same  in  any  way  or  manner. 

'Dated  at  Marshall,  Illinois,  this  17th  day  of  July,  A.  D. 
1907. 

'By  Davison  &  Baetlett, 
Their  Attorneys. 

Edwin  Booth, 
N.  T.  Booth, 
Fenton  W.  Booth.' 

"Fourth,  that  the  track  by  this  original  depot  building 
from  the  south  connecting  with  the  new  line  was  finally  torn 
up  past  the  depot  the  day  before  the  building  was  destroyed 
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which  depot  was  torn  down  on  the  13th  day  of  November, 
A.  D.  1907. 

"Fifth,  that  on  the  13th  day  of  November,  1907,  an  extra 
crew  of  carpenters  working  for  the  defendant,  appeared  to 
tear  down  said  building  and  remove  the  same  upon  which 
the  plaintiffs  caused  the  following  notice  to  be  delivered  by 
the  constable  to  J.  Toops  in  charge  of  said  crew,  which  is  in 
words  following,  to  wit: 
'State  of  Illinois  } 
County  of  Clark  ^  ®^ 

To  the  Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Ey  Co. 

'You  are  hereby  notified  that  the  undersigned  claim  to  be 
the  owners  in  fee  of  Lot  three  (3),  Block  37  in  the  original 
town  (now  city)  of  Marshall,  Illinois,  and  that  the  property 
and  buildings  belong  to  them. 

"You  are  further  notified  that  the  undersigned  have  caused 
a  suit  in  forcible  entry  and  detainer  to  be  commenced  before 
Benson  Martin,  a  Justice  of  the  Peace,  in  and  for  the  County 
of  Clark  and  State  of  Illinois,  for  possession  of  said  premises 
and  will  take  such  other  steps  as  may  be  necessary  to  procure 
their  rights  therein  and  you  are  hereby  notified  and  com- 
manded to  stop  tearing  down  and  razing  the  building  on  said 
lot,  and  that  in  event  you  shall  so  proceed  to  tear  down  and 
demolish  the  same  an  action  will  be  brought  in  the  Circuit 
Court  of  the  proper  county  to  recover  the  value  thereof. 

'Dated  at  Marshall,  Illinois,  this  13th  day  of  November, 
A.  D.  1907. 

'By  Davisox  &  Bartlett, 
Their  Attorneys. 

Edwin  Booth, 
Fenton  W.   Booth, 
N.  T.  Booth.' 

"That  said  crew  thereupon  tore  down  and  removed  said 
building. 

"It  is  agreed  that  said  building  at  the  time  it  was  removed 
was  worth  $350. 

"Sixth:  It  is  further  stipulated,  that  after  the  office  of 
the  station  was  removed  from  the  old  depot  to  the  new  depot 
on  the  I7th  day  of  July,  1907,  the  depot  was  not  used  for 
loading  or  unloading  passengers  or  freight.  That  a  short 
time  prior  to  the  11th  day  of  November,  1907,  a  certain  crew 
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of  laborers  began  tearing  np  the  remaining  portion  of  said 
track  by  the  old  depot,  and  deposited  therein  their  tools, 
whereupon  the  plaintiffs  commenoed  a  suit  in  Forcible  Entry 
and  Detainer  against  defendant  before  Benson  Martin,  a 
Justice  of  the  Peace,  which  suit  was  begun  on  the  11th  day 
of  November,  1907,  the  summons  returnable  on  the  16th  day 
of  November,  1907. 

"That  one,  H.  A.  Newberry,  was  the  station  agent  of  the 
defendant  at  Marshall,  Illinois,  and  that  when  he  as  such 
station  agent  removed  from  the  old  to  the  new  depot  on  July 
17,  1907,  he  left  in  the  old  depot  some  of  the  old  records 
of  the  defendant's  business,  together  with  a  few  boxes  of  un- 
claimed freight,  which  boxes  were  a  few  days  before  the  old 
depot  was  torn  down,  removed  to  the  new  depot,  and  the  old 
records  were  burned  and  destroyed  at  the  same  time.  He,  as 
such  agent,  retained  the  key  of  the  old  depot  building,  and 
kept  such  building  locked  until  it  was  torn  down,  when  he 
sent  such  key  in  the  oflBce  of  the  defendant  at  Mt  Carmel, 
Illinois. 

"The  old  depot  building  was  torn  down  November  13th, 
1907.  The  material  was  hauled  down  to  the  new  depot,  and 
used  by  the  defendant  company,  part  in  erecting  oil  house 
and  privy  at  Marshall,  Illinois;  part  in  Paris,  Illinois,  in 
making  water  tank,  and  part  in  Ernest,  Illinois,  and  balance 
at  other  places  on  the  line.'' 

The  trial  resulted  in  a  finding  and  judgment  against  the 
defendant  for  $350,  to  reverse  which  judgment  the  defendant 
prosecutes  this  appeal. 

It  is  suggested  on  behalf  of  the  plaintiffs  that  this  appeal 
is  improperly  taken  to  this  court  because  a  freehold  is  in- 
volved. If  the  defendant  had  filed  the  plea  of  liberum  ienr 
etnentum  and  issue  had  been  joined  on  such  plea  a  freehold 
would  have  necessarily  been  involved.  Weidner  v.  Lund, 
105  111.  App.  454;  I.  C.  K.  R  v.  Hatter,  207  111.  88.  De- 
fendant however  did  not  file  such  a  plea.  Furthermore,  some 
of  the  errors  assigned  upon  the  record  embrace  matters  which 
this  court  has  jurisdiction  to  consider  and  determine,  and 
the  defendant  by  appealing  to  this  court  must  be  held  to 
have  waived  any  question  of  freehold  which  may  have  been 
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involved  in  the  propositions  submitted  to  the  trial  court 
Bennett  v.  Millard,  239  111.  332. 

The  first  proposition  of  law  submitted  by  the  defendant  to 
be  held  as  the  law  of  the  case  and  which  was  so  held  by  the 
trial  court  is,  as  follows: 

"The  court  holds  as  a  matter  of  law  that  if  the  business  of 
the  public  required  the  defendant  to  construct  a  new  depot  at 
a  place  other  than  the  one  mentioned  in  the  deed  of  Booth 
and  wife  to  the  Danville  &  Southwestern  Eailway  Company 
of  date.December  18, 1879,  and  to  abandon  the  use  of  the  said 
depot  groimds  in  said  deed  mentioned,  that  then  the  said  de- 
fendant had  the  right  to  remove  all  its  property  of  any  and 
every  kind  from  the  said  depot  grounds  in  said  deed  men- 
tioned, at  any  time  before  it  abandoned  said  grounds  or  with- 
in a  reasonable  time  thereafter." 

Applying  the  law  as  held  by  the  court  in  the  proposition 
submitted  by  the  defendant  to  the  facts  as  stipulated,  the 
finding  and  judgment  of  the  trial  court  was  not  unwarranted. 
By  this  proposition  the  right  of  the  defendant  to  remove  the 
building  in  question  was  made  to  depend  upon  whether  or 
not  such  building  was  removed  before  defendant  abandoned 
the  premises  or  within  a  reasonable  time  thereafter,  and  the 
court  was  clearly  justified  in  finding  that  the  defendant  after 
it  abandoned  the  premises  had  permitted  an  unreasonable 
length  of  time  to  elapse  before  it  removed  the  building.  The 
contention  of  defendant  that  by  using  the  building  upon  the 
premises  for  the  storage  of  unclaimed  freight  and  some  val- 
ueless records  it  was  using  the  same  "for  railroad  depot  pur- 
poses" within  the  meaning  of  the  deed,  does  not  merit  seri- 
ous discussion. 

Within  the  jurisdiction  of  this  court  to  consider  and  de- 
termine the  questions  raised  upon  this  record,  there  is  no 
error  therein,  and  the  judgment  will  be  affirmed. 

Affirmed. 

VOU  CLVI.— 6. 
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E.  R.  Darlington  Lumber  Company,  Appellant,  ▼.  Amanda 
Burton  et  aL,  Appellees. 

Meohanic'8  liens — when  fee  ae  well  ae  leasehold  intereei  euhjeet  fo. 
If  the  owner  of  the  fee  in  a  lease  authorizes  the  making  of  improvements, 
the  fee  is  subject  to  a  lien  in  so  far  as  improvements  are  permanent  in 
character  and  inure  to  the  benefit  of  the  owner,  but  in  so  far  as 
such  improvements  are  temporary  and  subject  to  removal  by  the  lessee 
a  lien  should  not  be  awarded  as  against  the  fee. 

Mechanic's  lien.  Appeal  from  the  Circuit  Court  of  Macoupin  county; 
the  Hon.  Robebt  B.  Shiblet,  Judge,  presiding.  Heard  in  this  oourt  at 
the  May  term,  1909.  Beversed  and  remanded.  Opinion  filed  May  26, 
1910. 

C.  C.  Tebbt  and  Gbosqb  V.  Beynolds^  for  appellant 

Walkbb  &  Woods,  for  appellees. 

Ms.  Justice  Putebbaugh  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  decree  rendered  in  a  proceeding 
hj  appellant  to  establish  a  mechanic's  lien.  The  facts  dis- 
closed by  the  record,  briefly  stated,  are  as  follows:  On 
December  9,  1905,  Amanda  Burton  and  others,  hereinafter 
designated  as  the  Burton  heirs,  being  the  owners  in  fee  as 
tenants  in  common  of  a  tract  of  about  40  acres  of  land  and 
another  of  about  120  acres,  in  the  vicinity  of  Gillespie, 
Macoupin  county,  by  written  lease  demised  said  premises  to 
L.  B.  Armstrong  and  K.  0.  Isaacs  for  the  term  of  five  years. 
The  annual  rent  reserved  for  the  former  tract  was  $240  per 
year,  payable  on  January  first  of  each  year,  and  the  taxes, 
and  for  the  latter  tract  $360  per  year  payable  on  July  first  of 
each  year. 

The  lease  further  provides  that  the  premises  should  be  used 
for  park  purposes,  and  that  the  lessees  might  improve  the 
same,  and  should  have  the  privilege  of  building  a  dam  to 
form  a  lake,  also  roadways,  driveways  and  either  permaxMnt 
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or  temporary  buildings  upon  the  premises;  that  upon  the 
termination  of  the  lease  either  by  forfeiture  or  expiration  the 
lessees  or  their  successors  should  have  the  right  to  remove 
from  said  premises  any  buildings  or  fixtures  they  might  erect 
thereon^  if  they  so  elected;  that  the  nonpajnnent  of  rent 
should  operate  as  a  forfeiture  of  the  lease,  and  that  the  lessors 
might  at  their  election  enter  into  and  take  possession  of  the 
premises ;  that  said  lease  might  be  extended  or  that  the  lessees 
should  have  the  privilege  of  purchasing  the  premises  upon 
certain  terms  and  conditions^  and  that  the  lease  should  be 
binding  upon  the  heirs,  executors  and  administrators  of  the 
parties.  At  the  time  of  the  execution  and  delivery  of  the 
lease^  a  corporation  known  as  the  Oillespie  Park  Amusement 
Company  was  being  organized  by  Armstrong,  Isaacs  and 
others,  and  the  lease  was  taken  for  the  benefit  of  such  pro- 
posed corporation,  although  the  lessors  had  no  knowledge  of 
such  fact.  When  the  corporation  was  fully  organized  the 
lease  was  delivered  to  its  officers,  but  no  formal  assignment 
thereof  was  made  to  the  corporation. 

The  company  entered  into  possession  of  the  premises,  and 
in  the  spring  and  summer  of  1906  improved  the  same  as  pro- 
vided in  the  lease,  by  building  a  dancing  pavilion,  skating 
rink,  band  stand,  ice  cream  stand,  and  also  by  the  construction 
of  a  dam  to  form  a  lake,  purchasing  the  materials  therefor 
from  the  appellant,  E.  E.  Darlington  Lumber  Company,  ex- 
cept the  paints,  which  were  furnished  by  the  Behrens  Drug 
and  Mercantile  Company.  The  rent  was  paid  to  and  includ- 
ing the  installment  which  fell  due  January  1,  1907,  but  the 
subsequently  maturing  rent  was  not  paid.  The  lessees  also 
failed  to  pay  the  taxes  on  the  forty  acre  tract  for  the  years 
1906  and  1907,  and  the  same  were  paid  by  the  Burton  heirs. 

The  present  bill  was  thereafter  filed  by  E.  K.  Darlington 
Lumber  Company  against  the  Burton  heirs,  Armstrong, 
Isaacs^  the  Gillespie*  Park  Amusement  Company  and  the 
Behrens  Drug  and  Mercantile  Company,  for  the  purpose  of 
eataHishing  a  lien  on  said  premises  for  the  unpaid  balance 
of  its  bill,  ailing  the  facts  substantially  as  above  set  forth, 
and  further  alleging  that  $460  of  the  materials  furnished 
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bj  it  were  used  in  the  construction  of  a  dam  which  was  an 
improvement  to  said  premises  not  of  a  nature  to  be  removed, 
nor  susceptible  of  being  removed.  Answers  were  filed*  by  all 
defendants.  A  cross-bill  was  filed  by  the  Burton  heirs,  al- 
leging the  non-payment  of  rent  as  above  set  forth,  and  pray- 
ing that  the  rights  of  thi  complainant,  if  any,  in  said 
premises,  and  in  the  improvement  of  the  leasehold  interest  be 
made  subject  and  subordinate  to  their  claim  for  rents.  An 
answer  was  filed  to  the  cross  bill,  and  on  January  16,  1908, 
a  decree  was  entered  finding  the  amount  due  E.  R.  Darlington 
Lumber  Company  for  materials  furnished  to  Gillespie  Park 
Amusement  Company  to  be  $1077.90,  with  interest  from 
January  1,  1907 ;  that  there  was  due  the  Behrens  Drug  and 
Mercantile  Company  $55.75  with  interest  from  January  1, 
1907 ;  that  a  lease  was  executed  and  delivered  as  above  stated, 
and  possession  taken  thereunder ;  that  the  premises  were  im- 
proved by  the  Gillespie  Park  Amusement  Company  under  the 
lease ;  that  the  rent  was  paid  to  and  including  the  installment 
which  fell  due  January  1,  1907 ;  that  subsequently  accruing 
rent  had  not  been  paid ;  that  taxes  upon  the  forty  acre  tract 
aggregating  $68.68  which  should  have  been  paid  by  the 
lessees  had  been  paid  by  the  Burton  heirs. 

A  lien  was  decreed  in  favor  of  E.  R.  Darlington  Lumber 
Company  and  Behrens  Drug  and  Mercantile  Company,  for 
the  amount  of  their  respective  claims,  but  such  lien  was  re- 
stricted to  the  leasehold  interest  in  the  premises  and  improve- 
ments thereon,  and  the  decree  expressly  found  that  apart 
from  tlie  leasehold  interest  and  improvements  there  was  no 
lien  on  the  interest  of  the  Burton  heirs  in  the  premises.  The 
decree  further  provided  that  if  such  payments  were  not  made 
within  thirty  days,  the  master  in  chancery  should  sell  the 
leasehold  interest  and  improvements,  but  that  the  purchaser 
or  purchasers  at  such  sale  should  have  no  rights  in  said  prem- 
ises or  said  improvements  different  or  greater  than  the  lessees 
in  said  lease,  or  their  assigns,  would  have,  were  not  such  sale 
made,  and  ordered  the  master  in  chancery  to  bring  the  money 
realized  from  the  sale  into  court  to  abide  further  orders. 
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To  reverse  said  decree  this  appeal  is  prosecuted  by  the  E.  R. 
Darlington  Lumber  Company. 

It  is  contended  by  appellant  that  the  Burton  heirs,  having 
by  the  express  terms  of  the  lease  authorized  the  improvements 
to  be  made  and  placed  upon  the  premises,  by  virtue  of  section 
1,  of  the  stdtute  entitled  "Liens"  (R.  S.  1908,  page  1363), 
thereby  subjected  their  fee  simple  interest  therein  to  a  lien 
for  the  materials  furnished  for  such  improvements  and  that 
the  chancellor  erred  in  not  so  decreeing. 

In  Brokaw  v.  Tyler,  91  111.  App.  148,  the  lease  to  the 
premises  upon  which  improvements  were  made,  authorized 
the  tenant  to  make  improvements,  and  notwithstanding  it  was 
stipulated  that  such  tenant  should  keep  the  premises  free  of 
all  liens  on  account  of  such  improvements,  it  was  held  that 
the  lien  attached  to  the  fee.  In  Reliable  P.  &  H.  Co.  v. 
Dallenbach,  145  111.  App.  473,  in  which  the  lease  to  the 
premises  provided  that  the  building  situated  thereon  should 
be  used  as  a  theater  only  and  that  the  lessee  should  have  the 
privilege  at  his  own  expense  to  make  alterations  and  repairs 
to  the  building,  we  held  that  a  lien  for  labor  and  materials  in 
remodeling  and  repairing  the  heating  and  plumbing  system 
necessary  to  fit  the  building  for  use  as  a  theater,  was  enforce- 
able against  the  fee  title  to  the  premises.  ^Neither  of  the 
leases  involved  in  the  foregoing  cases  contained  any  provision 
43  to  the  ownership  of  the  improvements  authorized,  upon 
the  expiration  of  the  term  granted. 

In  Lumber  Co.  v.  Jones,  187  111.  203,  and  Electric  Co.  v. 
Amusement  Co.,  236  HI.  452,  it  was  held  that  when  the 
owner  of  the  fee  of  leased  land  consents  that  the  lessee  shall 
make  improvements  which  are  by  the  terms  of  the  lease  to  be- 
come the  property  of  the  lessor  upon  the  termination  of  the 
lease,  by  expiration  or  otherwise,  he  thereby  subjects  his 
interest  to  mechanic's  liens  for  such  labor  and  materials  as 
may  be  furnished  for  such  improvements. 

Henry  v.  Miller,  145  HI.  App.  628,  was  a  bill  to  enforce 
a  lien  upon  the  premises  for  repairs  made  by  the  lessee  where 
the  lease  provided  that  the  lessee  should  make  such  improve- 
ments and  that  the  same  should  become  the  property  of  the 
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lessor  at  the  expiration  of  the  lease.  We  there  held  that  in 
view  of  the  provisions  of  the  lease  referred  to,  the  complainr 
ant  became  entitled  under  the  statute  to  a  lien  upon  the 
premises. 

We  do  not  think  the  foregoing  authorities  are  wholly 
controlling  in  the  present  case,  for  the  reason  that  it  does 
not  appear  that  all  of  the  Burton  heirs  had  actual  knowl- 
edge that  the  improvements  were  being  made  as  provided  hj 
the  lease.  Appellant  must  therefore  rely  solely  upon  the  pro- 
vision of  the  lease  authorizing  the  improvements,  which  pro- 
vision must  be  considered  in  connection  with  the  further  pro- 
vision that  any  building  or  fixtures  that  might  be  erected  dur- 
ing the  term  of  the  lease  could  be  removed  at  its  termination 
by  the  lessees,  or  their  successors  or  assigns.  The  theory  upon 
which  the  mechanic's  lien  laws  are  based,  is  that  the  owner 
of  the  fee  is  benefited  by  buildings  and  improvements  erected 
on  the  premises,  they  becoming  a  part  of  the  realty,  and  that 
he  in  right  and  justice  should  pay  for  this  accruing  benefit, 
when  it  was  induced  or  encouraged  by  his  acts.  It  is  founded 
upon  the  equitable  doctrine  that  as  the  land  is  enhanced  in 
value,  the  owner  of  the  fee  should  pay  for  the  improvements 
when  he  encouraged  them.  Boisot  on  Mechanic's  Liens,  page 
4.  Where,  however,  the  lease  provides  that  any  buildings  and 
improvements  that  are  erected  on  the  demised  premises  by 
the  lessee,  may  be  removed  by  him  at  the  expiration  of  the 
term,  such  buildings  and  improvements  as  are  temporary  in 
character  and  capable  of  being  removed,  do  not  become  part 
of  the  realty,  but  remain  personal  property.  The  fee  is  in 
no  way  enhanced  in  value,  and  the  owner  can  derive  no  bene- 
fit therefrom.  In  such  case  there  can  be  no  sound,  equitable 
basis  for  requiring  the  owner  to  pay  for  the  same,  and  the 
lien  of  the  material-men,  if  any  exists,  extends  only  to  the 
leasehold  estate.  Central  R  K.  Co.  v.  Shiver,  125  Ga.  218; 
Eice  V.  Culver,  172  N.  Y.  61.  For  the  foregoing  reasons, 
we  are  of  opinion  that  as  to  materials  furnished  for  such  im- 
provements as  were  susceptible  of  removal  under  the  terms 
of  the  lease,  at  the  expiration  of  the  term,  the  chancellor  prop- 
erly decreed  a  lien  upon  the  leasehold  interest  only.     The 
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eyidence  shows,  however,  that  a  part  of  the  materials  fur- 
nished by  appellant  of  the  value  of  $460  were  used  in  the  con- 
struction of  a  dam  across  a  stream  of  water  whereby  an 
artificial  lake  was  created.  It  is  obvious  that  such  improve- 
ment oould  not  be  removed  from  the  premises  except  at  con- 
siderable expense,  and  without  rendering  the  material  used 
practically  worthless,  and  totally  destroying  the  lake.  The 
privil^e  granted  to  remove  such  materials  at  the  termi- 
nation of  the  lease  was  therefore  of  no  practical  value  or  ad- 
vantage to  the  lessee,  and  may  be  regarded  as  nugatory,  and 
the  improvement  being  incapable  of  removal  necessarily 
inured  to  the  owners  of  the  fee  of  the  premises.  The  Burton 
heirs  having  authorized  the  erection  of  improvements  which 
they  must  be  held  to  have  known  to  be  of  that  character  and 
which  of  necessity  would  remain  upon  the  premises  at  the  ex- 
piration of  the  lease,  and  thus  inure  to  the  benefit  of  the 
then  owner  of  the  fee,  cannot  be  permitted  to  invoke  the  re- 
moval clause  in  the  lease  to  escape  liability  for  the  cost  of  the 
same. 

It  is  insisted  by  the  Burton  heirs  that  inasmuch  as  the 
Amusement  Company  was  not  a  party  to  the  original  lease, 
the  express  authority  to  make  the  improvements  given  to  the 
original  lessees  cannot  be  held  to  have  extended  to  the  Amuse- 
ment Company  so  as  to  bind  the  Burton  heirs,  and  that  it 
must  be  shown  that  they  otherwise  expressly  authorized  or 
actually  consented  to  the  making  of  the  improvements.  The 
lease  was  by  express  terms  made  binding  upon  the  successors 
of  the  parties.  The  evidence  shows  that  Amanda  Burton 
acted  for  the  Burton  heirs  in  the  collection  of  the  rent  due 
under  the  lease ;  that  while  the  first  installment  was  paid  to 
her  by  Armstrong  and  Isaacs,  the  three  following  payments, 
being  for  rent  due  to  January  1, 1907,  were  made  through  the 
medium  of  checks  drawn  by  the  Gillespie  Park  Amusement 
Company  and  payable  to  order,  and  further,  that  she  actual- 
ly saw  the  improvements  in  progress  and  knew  that  the  same 
were  being  made  by  the  Amusement  Company  as  the  equit- 
able assignee  of  the  lease.  The  Burton  heirs  cannot  there- 
fore question  the  assignment  of  the  lease  to  the  Amuse- 
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ment  Company^  which  in  equity  was  as  binding  as  though 
made  in  due  form  in  writing. 

While^  as  we  have  said,  the  decree  was  right  in  so  far  as 
it  restricted  the  lien  of  appellant  for  materials  purchased  for 
the  improvements  capable  of  removal  to  the  leasehold  interest, 
the  chancellor  should  h^ve  declared  a  lien  upon  the  fee  simple 
title  for  the  cost  of  the  materials  used  in  the  construction 
of  the  dam  in  questioi^  and  the  failure  so  to  do  was  error. 

The  decree  will  be  reversed  and  the  cause  remanded  with 
directions  to  the  circuit  court  to  so  amend  said  decree  as  to 
establish  a  lien  upon  the  fee  simple  title  to  the  premises 
in  question  for  the  sum  of  $406.40  due  the  appellant  for 
materials  furnished  by  it  and  used  in  the  construction  of 
the  dam  authorized  by  the  lease,  and  that  said  decree  be 
further  amended  so  as  to  provide  that  the  purchaser  or 
purchasers  of  said  leasehold  interest  at  such  sale  shall  have 
no  greater  or  different  rights  in  said  premises  than  the  lessees 
or  their  assigns  would  have  were  not  such  sale  made,  but  that 
the  purchaser  of  the  improvements  other  than  the  dam  shall 
acquire  the  same  free  from  any  lien  for  accrued  taxes  or  rent 
and  further  that  said  leasehold  interest  and  said  improve- 
ments be  offered  at  such  sale  both  separately  and  together. 

The  clerk  of  this  court  will  tax  one-half  of  the  costs  of  this 
appeal  to  each  of  the  parties  thereto. 

Reversed  and  remanded  with  directions. 


James  L.  Storm,  Administrator,  Appellee,  v.  Cleveland,  Cin- 
cinnati, Chicago  &  St.  Louis  Railway  Company,  Appel- 
lant 

1.  CONTBIBUTOBT  NEGLIGENCE — wKen  per$on  ap^oaching  railroad 
crossing  not  guilty  of.  While  a  traveler  approaching  a  railroad  cross- 
ing is  required  to  use  such  care  as  a  person  of  ordinary  prudence  would 
exercise  under  the  same  circumstances,  and  this  ordinarily  demands  the 
faculties  of  sight  and  hearing,  it  cannot  be  said,  as  a  matter  of  law, 
that  a  failure  to  look  and  listen  is  under  all  circumstances  negligence 
per  M. 


Digitized  by 


Google 


Third  Distbict — ^Maech,  1910.  89 

storm  ▼.  Cleveland,  C.  C.  &  St.  L.  R.  Co.,  166  111.  App.  88. 

2.  CoNTRiBUTOBT  NEGLIGENCE-— ctvfy  of  Companion  of  driver  about  to 
cro99  railroad  tracks.  It  is  the  duty  of  one  accompanying  the  driver 
of  a  vehicle  to  observe  dangers  and  avoid  them  if  possible  by  sugges- 
tion or  protest. 

3.  Statute  of  limitations — Injuries  Act  construed.  The  amend- 
ment to  the  Injuries  Act  which  became  effective  on  July  1,  1903, 
changing  the  time  within  which  suit  must  be  brought  thereunder 
from  two  years  to  one  year,  is  a  statute  of  limitations. 

4.  Statute  op  limitations — when  not  retroactive.  The  amend- 
ment to  the  Injuries  Act  which  became  effective  on  July  1,  1903, 
changing  the  time  within  which  suit  must  be  brought  thereunder 
from  two  years  to  one  year  is  not  retroactive. 

5.  Pleading— Hi7^^  declaration  sufficient  after  verdict,  A  count 
of  a  declaration  defective  in  failing  to  charge  any  specific  negligence 
or  to  in  any  manner  show  in  what  the  negligence  consisted,  held,  good 
after  verdict. 

0.  Instbugtions — when  abstract  in  form  will  not  reverse.  An 
inatruction  abstract  in  form  which  is  not  inaccurate  ordinarily  will 
not  reverse. 

7.  Negligence — when  engineer  in  charge  of  train  not  guilty  of. 
Although  an  engineer  or  fireman  may  see  a  traveler  approaching  a  cross- 
ing, he  may  lawfully  assume  that  such  traveler  will  stop  before  he 
reachefl  a  place  of  danger  until  the  contrary  appears;  therefore  even 
though  an  engineer  may  have  seen  a  traveler  in  ample  time  to  stop  his 
train,  a  failure  so  to  do  may  not  constitute  negligence. 

Action  in  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  Circuit  Court  of  Shelby  county;  the  Hon.  Tbuman  E.  Ames, 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1909.  Keversed 
and  remanded.    Opinion  filed  March  30,  1910. 

GsosGE  B,  GiLLESPiB,  foF  appellant;  L.  J.  Hackney, 
Hamlin,  Qiixespie  &  Fitzqebald,  and  W.  C.  Kelly,  of 
ootmsel. 

BiGHABBsoN  &  Whitakeb,  for  appellee. 

Mb.  Justice  Puteebaugh  delivered  the  opinion  of  the 
court 

On  July  5,  1904,  appellee  brought  an  action  in  case 
against  appellant  for  wrongfully  causing  the  death  of  his 
intestate,  Flora  May  Storm,    Upon  trial  by  jury,  judgment 


Digitized  by 


Google 


90  Appellate  Couets  op  Illinois. 

Storm  V.  Cleveland,  C.  C.  &  St.  L.  R.  Co.,  166  111.  App.  8t. 

was  rendered  against  the  defendant  for  the  sum  of  $1,400^ 
to  reverse  which  this  appeal  is  prosecuted. 

The  first  count  of  the  declaration  charges,  in  subetanoOy 
that  while  the  said  Flora  May  Storm  was,  with  all  due  care, 
riding  in  a  buggy  across  the  railroad  of  the  defendant,  at  a 
crossing  thereof  with  a  public  highway,  the  defendant  neg- 
ligently and  maliciously  drove  and  managed  its  certain  loco- 
motive and  train  of  cars  across  said  highway,  by  reason 
whereof  such  locomotive  engine  struck  and  killed  her.  The 
second  count  charges  that  no  bell  or  steam  whistle  on  the 
locomotive  was  rung  or  whistled  at  a  distance  of  80  rods  fpMn 
the  crossing  and  kept  ringing  or  whistling  until  the  crossing 
was  reached.  The  third  count  charges  that  the  defendant 
neglected  to  sound  a  whistle  or  ring  a  bell  before  reaching  the 
crossing.  The  fourth  and  fifth  counts  are  predicated  upon 
an  alleged  violation  of  Section  261,  Chapter  38,  of  the 
Criminal  Code  relative  to  the  observance  of  Sunday.  FleaB 
of  the  general  issue  and  the  statute  of  limitations  were  inter- 
posed to  the  declaration.  A  demurrer  was  sustained  to  the 
latter  plea.  The  declaration  was  then  amended  by  stating 
in  the  various  counts  the  name  of  the  next  of  kin  of  the 
deceased.  The  defendant  then  refiled  the  plea  of  the  statute 
of  limitations,  alleging  that  the  cause  of  action  did  not  accrue 
within  one  year  next  before  the  commencement  of  the  suit, 
to  which  a  demurrer  was  again  sustained. 

The  evidence  shows  that  plaintiff's  intestate,  who  was 
about  19  years  of  age,  was  at  about  noon  on  Sunday,  August 
3,  1902,  traveling  toward  the  west  in  a  buggy,  with  the  top 
up,  drawn  by  a  horse  which  was  driven  by  a  young  man 
named  Hilligoss,  upon  a  public  highway  about  a  mile  east  of 
Shelbyville;  that  shortly  before  they  approached  the  rail- 
road crossing,  Hilligoss  whipped  his  horse  and  tried  to  cross 
the  same  ahead  of  an  approaching  train,  and  that  the  loco- 
motive struck  the  buggy,  causing  the  death  of  both  Hilligoss 
and  Miss  Storm.  There  was  evidence  which  tended  to  show 
that  the  highway  was  in  a  cut  and  sloped  toward  the  railroad 
track,  and  that  there  was  a  field  of  growing  com  toward  the 
north  and  east,  by  reason  of  which  approaching  trains  could 
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not  be  seen  until  a  traveler  upon  the  highway  was  close 
to  the  track,  and  then  only  by  looking  backward  in  a  east- 
erly direction;  that  there  were  several  teams  upon  the  high- 
way at  and  before  the  time  of  the  accident,  most  of 
which  were  going  westward;  that  Miss  Storm  was  unac- 
quainted with  the  surroundings  and  with  the  railroad  tracks ; 
that  she  was  merely  the  guest  of  Hilligoss  and  had  no 
control  over  the  horse  which  he  was  driving.  There 
was  also  evidence  that  several  witnesses  to  the  accident  en- 
deavored by  shout  and  gesture  to  warn  Hilligoss  and  Miss 
Storm  of  the  approaching  train,  but  that  they  either  failed 
to  hear  or  see  such  warnings  or  disregarded  the  same,  and 
that  Hilligoss  urged  the  horse  toward  and  over  the  track 
without  looking  or  listening  for  approaching  trains. 

Upon  the  issue  as  to  whether  or  not  a  whistle  was  blown  or 
a  bell  rung  for  the  crossing,  there  was  sufficient  evidence  to 
warrant  the  court  in  submitting  the  same  to  the  jury.  We 
are  not  prepared  to  hold,  as  a  matter  of  law,  that  the  deceased 
was  guilty  of  contributory  negligence.  While  a  traveler  ap- 
proaching a  railroad  crossing  is  required  to  use  such  care  as 
a  person  of  ordinary  prudence  would  exercise  under  the  same 
circumstances,  and  this  ordinarily  demands  the  faculties  of 
sight  and  hearing,  it  cannot  be  said,  as  a  matter  of  law,  that 
a  failure  to  look  and  listen  is  under  all  circumstances,  negli- 
gence per  86.    CoUison  v.  I.  C.  E.  K.  Co.,  239  111.  532. 

As  the  judgment  must  be  reversed  and  the  cause  remanded 
for  reasons  hereinafter  stated,  we  shall  refrain  from  a  dis- 
cuteion  of  the  evidence,  further  than  to  say  that  while  the 
i^%lig6K^<^  of  Hilligoss  cannot  be  imputed  to  the  deceased 
(Nonn  V.  Ey.  Co.,  232  111.  378),  it  was  as  much  her  duty  as 
that  of  Hilligoss  the  driver,  to  observe  dangers  and  avoid 
them,  if  possible,  by  suggestion  or  protest.  In  other  words, 
she  was  required  to  exercise  ordinary  care  to  avoid  injury. 
Davis  v.  Ry.  Co.,  169  Fed.  10.  If  she  did  exercise  the  same 
degree  of  care  as  an  ordinarily  prudent  person  would  have 
under  the  circumstances,  the  negligence  of  Hilligoss,  no  mat- 
ter how  great,  could  not  affect  the  right  of  appellee  to  re- 
cover.   There  was  no  connection  shown  between  the  alle'^ed 
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violation  of  the  Sunday  law,  as  charged  in  the  fourth  and 
fifth  counts  of  the  declaration,  and  the  death  of  plaintiflPs  in- 
testate, and  the  court  should  have  withdrawn  the  fourth  and 
fifth  counts  of  the  declaration  from  the  consideration  of  the 
jury. 

It  is  insisted  that  the  court  erred  in  sustaining  a  demurrer 
to  the  plea  of  the  statute  of  limitations.  Such  contention 
presents  the  questions,  first,  is  the  statute  involved  one  of 
limitation;  and  second,  if  such,  should  it  be  given  a  retro- 
spective effect.  The  deceased  was  killed  on  August  3,  1902, 
at  which  time,  under  section  2  of  the  statute  entitled  "In- 
juries," her  administrator  had  two  years  within  which  to 
bring  suit,  but  subsequently  an  amendment  to  said  statute 
was  adopted,  which  became  effective  on  July  1,  1903,  chang- 
ing the  time  within  which  suit  must  be  brought  thereunder 
from  two  years  to  one  year.  Thus  under  the  statute  in  force 
at  the  time  Miss  Storm  met  with  her  death,  appellee  had  a 
right  to  bring  suit  at  any  time  prior  to  August  3,  1904.  If 
the  amendment  be  given  retrospective  effect,  it  is  obvious 
that  the  present  suit,  which  was  instituted  July  5,  1904,  is 
barred  thereby,  and  the  demurrer  to  the  plea  should  have 
been  overruled.  Counsel  for  appellant  so  contend,  and  rely 
chiefly  upon  Spaulding  v.  White,  173  111.  127;  Coal  Co.  v. 
Fischer,  119  111.  App.  284;  Dare  v.  R  R.  Co.,  119  111.  App. 
256.  In  the  former  case  the  court  held  that  section  7  of  the 
act  on  wills,  which  confers  jurisdiction  upon  courts  of  equity 
to  entertain  a  bill  to  contest  a  will  within  three  years  after 
probate,  is  not  a  limitation  law,  nor  does  it  create  in  parties 
interested  a  vested  right  to  the  full  term  so  fixed,  regardless 
of  legislative  changes,  and  that  the  period  within  which  such 
proceedings  might  be  started,  might  be  so  changed  by  amend- 
ment as  to  reduce  such  time  from  three  to  two  years,  and 
that  such  amendment  would  have  a  retrospective  effect.  The 
same  rule  is  announced  in  Storrs  v.  St  Luke's  Hospital,  180 
111.  368 ;  also  in  Trust  Co.  v.  Brown,  183  111.  42,  where  it  is 
said,  "The  statute  of  wills  is  not  a  statute  of  limitation." 

In  O'Donnell  v.  Healy,  134  111.  App.  187,  in  which  the 
precise  question  now  under  discussion  was  raised  and  de- 
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termined,  it  is  held  that  the  amendment  in  question  did  not 
prescribe  a  condition  to  the  right  of  action,  but  fixed  a  limita- 
tion, which  is  not  retrospective  in  its  operation.  We  concur 
in  the  view  of  the  law  as  there  expressed,  which  is  well  sup- 
ported by  authority  and  reason,  and  hold  that  the  court  did 
not  err  in  sustaining  the  demurrer  to  the  plea  of  the  statute 
of  limitations.  See  also  Gruber  v.  Coal  Co.,  160  111.  App. 
427. 

It  is  urged  that  the  court  erred  in  submitting  the  first  count 
of  the  declaration  to  the  jury.  Although  the  count  was  de- 
fective in  failing  to  charge  any  specific  negligence,  or  to  in 
any  manner  show  in  what  the  negligence  consisted,  and  there- 
fore obnoxious  to  demurrer,  we  think  it  was  good  after  ver- 
dict. If  the  proof  showed  that  the  acts  charged  were  negli- 
gent, the  fact  that  the  count  also  charged  that  the  train  was 
maliciously  driven  and  managed  would  not  prevent  a  recov- 
ery thereunder,  notwithstanding  there  was  no  proof  of  malice 
or  wilfulness.  Guianios  v.  Coal  Co.;  242  111.  278.  The 
plpritifF's  second  instruction,  while  subject  to  criticism  as 
being  abstract  in  form,  is  not  inaccurate.  The  plaintiff's 
fifth  instruction  does  not  direct  a  verdict,  but  quotes  the  lan- 
guage of  the  statute,  and  is  not  subject  to  the  criticism  made. 
The  objection  to  the  plaintiff's  eighth  instruction  is  hyper- 
critical. The  omission  of  the  word  "then"  therefrom  could 
not  have  misled  the  jury. 

Plaintiff's  seventh  given  instruction  told  the  jury,  in  ef- 
fect, that  if  the  engineer  and  fireman  could  by  the  exer- 
cise of  reasonable  care  and  watchfulness,  have  seen  the  de- 
ceased, in  time  to  have  stopped  the  train  and  avoided  injur- 
ing her,  without  danger  to  themselves,  they  were  bound  to 
do  so,  and  if  they  failed  the  defendant  was  liable.  The  in- 
struction does  not  state  a  correct  rule  of  law.  Although  the 
engineer  and  fireman  may  have  seen  the  deceased  in  ample 
time  to  stop  the  train,  they  were  under  no  obligation  to  do 
80  from  the  mere  fact  of  seeing  her  approaching  the  crossing. 
It  has  been  repeatedly  held  that  although  an  engineer  or 
fireman  may  see  a  traveler  approaching  a  crossing,  he  may 
lawfully  assume  that  such  traveler  will  stop  before  he  reaches 
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a  place  of  danger,  until  the  contrary  api)ear8:  Schmidt  t. 
Ry.  Co.,  191  Mo.  215;  Ry.  Co.  v.  Manly,  58  111.  800;  Ry. 
Co.  V.  Lee,  68  111.  576 ;  Ry.  Co.  v.  Goebel,  119  111.  616.  The 
instruction  wholly  ignores  the  question  as  to  whether  the  de- 
ceased when  first  observed  by  the  engineer  or  fireman,  wit 
in  a  place  of  danger  or  safety.  If  they  had  seen  her  in  a 
place  of  danger,  or  in  a  situation  indicating  that  she  was 
about  to  place  herself  in  danger,  it  would  then  have  been 
their  duty  to  stop  the  train  if  they  could,  but  it  is  not  the  law 
that  they  were  obliged  to  do  so  merely  upon  seeing  her,  as 
this  instruction  not  only  assumes,  but  expressly  states. 

In  view  of  the  close  conflict  in  the  evidence,  the  giving  of 
this  instruction  constituted  prejudicial  error,  for  which  the 
judgment  must  be  reversed  and  the  cause  remanded  for  anr 
other  triaL 

Reversed  and  remanded. 


Amos  W.  Walker,  Administrator,  Appellant,  v.  Ifichad 
Montgomery  et  aL,  Appellees. 

1.  Appeals  and  ebbobs — token  ciddUional  evidence  properly  heard 
after  remandment  with  direction  to  enter  decree.  After  remandment 
with  directions  to  enter  a  decree,  additional  evidence  is  properly  heard 
if  essential  to  fully  and  properly  carry  out  such  remanding  order. 

2.  Appeals  and  ebbobs — what  questions  not  considered  upon  second 
appeal.  A  question  which  might  have  been  but  which  was  not  presented 
upon  one  appeal,  will  not  be  considered  upon  a  second  appeal  of  the 
same  cause. 

3.  Costs — what  action  of  chancellor  will  not  he  disturbed,  Thtt 
awarding  of  costs  is  discretionary'  with  the  chancellor  and  the  exercise 
of  such  discretion  will  not  be  interfered  with  in  the  absence  of  abuse. 

Bill  in  chancery.  Appeal  from  the  Circuit  Court  of  Shelby  oonnty; 
the  Hon.  James  C.  MgBbide,  Judge,  presiding.  Heard  in  this  court  at 
the  November  term,  1909.  Afilrmed.  Opinion  filed  March  30,  1910. 
Rehearing  denied  May  24,  1910. 

Alden,  Latham  &  Youxg,  for  appellant 
Geobge  B.  RiioADS,  for  appelloes. 
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Me.  Justiob  Puterbaugh  delivered  the  opinion  of  the 
court. 

Upon  a  former  appeal  of  this  cause,  the  decree  of  the 
circuit  court  dismissing  the  bill  was  reversed  as  to  the  de- 
fendant, T.  F.  Dove,  and  the  cause  remanded  with  directions 
to  enter  a  decree  in  favor  of  the  complainant,  in  conformity 
with  the  views  expressed  in  the  opinion  of  this  court,  filed 
April  21,  1908.  Walker  v.  Montgomery,  143  111.  App.  216. 
We  then  held  that  T.  F.  Dove  was  not  a  purchaser  in  good 
faith  from  Montgomery,  but  took  title  to  the  farm  with  notice 
of  the  purpose  and  intent  on  the  part  of  Montgomery  to 
defeat  Walker  in  the  collection  of  his  debt,  and  that  he, 
Dove,  "should  therefore  be  held  to  account  to  appellant  for 
the  sum  remaining  after  deducting  from  the  amount  received 
by  Dove  upon  the  sale  to  Buoy  the  $2,000  Dove  paid  for  the 
land,  added  to  the  amount  due  on  the  $4,500  mortgage  when 
he  accepted  the  deed  from  Montgomery,  and  the  taxes  un- 
paid on  the  land  when  such  deed  was  made,  so  far  as  the 
same  should  be  required  to  pay  appellant's  judgment  and 
costs."  As  to  all  the  other  appellees  the  decree  of  the  circuit 
court  was  affirmed.  From  such  decree  Dove  prosecuted  an 
appeal  to  the  Supreme  Court,  where,  on  October  26,  1908, 
the  judgment  of  this  court  was  affirmed.  Walker  v.  Mont- 
gomery, 236  111.  244.  At  the  November  term,  1908,  of  the 
circuit  court,  when  the  case  was  redocketed,  the  death  of 
T.  F.  Dove  was  suggested  and  the  complainant  filed  an 
amended  and  supplemental  bill,  making  the  executors  of  the 
will  of  Dove  parties  defendant.  Said  executors  then,  over  the 
objection  of  appellant,  submitted  further  evidence.  No  evi- 
dence was  offered  by  appellant  further  than  to  show  that  on 
May  1, 1907,  he  had  received  from  the  trustee  in  bankruptcy 
of  Edwards  the  sum  of  $586.16  on  account  of  his  judgment 
against  Montgomery  and  Edwards.  Upon  the  evidence  so 
introduced  by  the  parties,  the  chancellor  held  that  inasmuch 
as  both  this  and  the  Supreme  Court  had  theretofore  found 
that  Dove  had  received  $9,000,  from  Buoy,  for  the  Mont- 
gomery farm,  he  was  precluded  from  considering  any  ad- 
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ditional  evidence  bearing  upon  that  point,  and  held  that 
appellee  should  account  for  the  said  sum  of  $9,000  less  the 
following  deductions:  Amount  paid  by  Dove  to  Montgom- 
ery, $2,000 ;  mortgage  on  the  land  $4,500 ;  interest  on  such 
mortgage  $218.66;  taxes  for  the  year  1900,  $40.78;  leaving 
a  balance  of  $2,240.66,  for  which  amount  the  court  entered 
a  decree  in  appellant's  favor  and  against  the  estate  of  Dove, 
and  directed  that  the  costs  incurred  in  the  circuit  court 
should  be  paid  equally  by  appellees  as  executors,  and  ap- 
pellant. The  chancellor  further  held  that  the  estate  of  Dove 
could  not  be  charged  with  interest  on  the  fund  fraudulently 
obtained  by  him  upon  the  sale  of  the  farm  to  Buoy  from 
February  27,  1901,  to  the  date  of  the  decree.  The  result 
of  such  decree  was  to  leave  a  balance  of  $979.32  still  due 
appellant  upon  his  judgments. 

The  grounds  relied  upon  for  reversal  of  the  decree  are: 
First:  That  the  circuit  court  should  not  have  received 
further  evidence  after  the  case  was  redocketed  on  the  man- 
date from  this  court,  but  should  have  proceeded  to  state  the 
account  from  the  record  then  before  the  court,  as  directed 
by  this  court.  Inasmuch  as  the  record  upon  the  former  ap- 
peal did  not  disclose  the  amount  due  as  interest  upon  the 
mortgage,  nor  the  taxes  for  the  year  190Q,  which  it^ms  were 
manifestly  essential  in  a  proper  accounting  under  the  re- 
manding order,  the  chancellor  did  not  err  in  hearing  evidence 
to  ascertain  and  determine  such  facts.  Such  of  the  evidence 
taken  as  did  not  pertain  thereto  was  disregarded  by  the  chan- 
cellor and  appellant  was  not  prejudiced  thereby. 

Second :  That  the  estate  of  T;  F.  Dove  should  have  been 
charged  with  interest  on  the  balance  found  to  be  in  his 
hands,  at  the  rate  of  five  per  cent  per  annum,  from  February 
27,  1901,  to  September  3,  1909.  We  are  not  called  upon  to 
determine  this  question,  for  the  reason  that  it  was  not  raised 
nor  in  any  way  called  to  the  attention  of  the  court  upon  the 
former  appeal.  Furthermore,  if  the  remanding  order  then 
entered  was  not  sufficiently  specific  in  this  respect,  appellant 
should  have  presented  the  question  to  the  Supreme  Court  by 
the  assignment  of  cross-errors. 
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Third :  That  the  estate  of  T.  F.  Dove  should  not  have  been 
credited  with  the  item  of  $218.56  interest  upon  the  mort- 
gage, and  $40,78  taxes  for  the  year  1900.  The  interest  was 
an  incident  to  the  mortgage  indebtedness,  and  the  remanding 
order  expressly  provided  for  the  allowance  of  the  taxes  in 
question. 

Fourth:  That  the  decree  should  have  provided  for 
full  payment  and  satisfaction  of  appellant's  judgments,  to- 
gether with  interest  thereon,  and  costs.  It  is  contended  that 
the  effect  of  the  mandate  of  this  court  upon  the  former  appeal, 
wherein  it  is  said  that  "Dove  should  be  held  to  account  to 
appellant  for  the  balance  remaining  in  his  hands  so  far  as  the 
same  should  be  required  to  pay  appellant's  judgments  and 
costs,"  was  to  require  him  to  pay  in  full  the  judgments,  the 
accrued  interest  thereon  and  costs,  and  that  the  present  de- 
cree should  have  so  provided.  We  do  not  think  the  language 
used  is  capable  of  such  construction,  which  would  require 
that  appellees  should  pay  appellant's  claim  in  full  witiiout 
regard  to  the  amount  for  which  their  testator  was  bound  to 
accounL  What  was  meant  thereby  was  that  if  it  developed 
that  the  sum  to  be  accounted  for  by  Dove  equaled  or  exceeded 
the  amount  of  appellant's  claim,  he  would  be  required  to  pay 
such  claim  in  full,  but  no  more. 

Fifth:  That  the  entire  costs  in  the  circuit  court  should 
have  been  taxed  against  the  estate  of  T.  F.  Dove,  except  such 
as  were  actually  incurred  by  those  defendants  who  ultimately 
prevailed  in  this  court.  The  awarding  of  costs  was  discre- 
tionary with  the  chancellor  (Rev.  Stat.  1908,  683 ;  Scott  v. 
Beach,  172  HI.  273 ;  Barton  v.  Mosher,  62  111.  237),  and  we 
cannot  say  that  such  discretion  was  abused.  While  a  portion 
of  the  costs  accrued  by  reason  of  the  controversy  between 
appellee  and  other  grantees  of  and  purchasers  from  Mont- 
gomery, the  evidence  of  such  transactions  was  competent  as 
tending  to  show  a  fraudulent  design  on  the  part  of  Mont- 
gomery and  knowledge  thereof  on  the  part  of  Dove. 

We  shall  not  discuss  the  cross-errors  further  than  to  say 
that  we  do  not  think  the  same  are  well  assigned. 
The  decree  of  the  circuit  court  is  affirmed. 

Afp^rmed. 

Vol*  OLVI. — 7. 
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Albert  Gehrt,  Appellant,  v.  The  Collins  Plow  Company  et 
al.,  Appellees. 

1.  CoBPOBATiONS-^ioAefi  chancery  will  not  order  declaration  of  divi- 
dend. Unless  a  very  strong  case  is  made  a  court  of  equity  will  not 
order  the  directors  of  a  corporation  to  declare  a  dividend  inasmuch  aa 
equity  haa  no  jurisdiction  unless  fraud  or  breach  of  trust  is  involved. 

2.  Ck)BPOBATiON8 — diMoretion  of  directors  as  to  dividends.  The  dec- 
laration of  a  dividend  from  a  surplus  or  a  division  of  profits  is  within 
the  discretionary  powers  of  the  directors  and  in  the  exercise  of  their 
discretion  will  not  be  controlled  or  interfered  with  by  the  courts  unless 
they  act  oppressively  or  unreasonably. 

Bill  in  equity.  Appeal  from  the  Circuit  Court  of  Adams  county; 
the  Hon.  A.  Akebs,  Judge,  presiding.  Heard  in  this  court  at  ths 
May  term,  1009.    AflEirmed.    Opinion  filed  May  19,  1910. 

L.  H.  BsBGEBy  for  appellant 
QovEBT  &  Lanoasteb^  for  appellees. 

Mb.  Justice  Putbbbaugh  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  decree  sustaining  a  demurrer  to 
and  dismissing  for  want  of  equity,  a  bill  filed  by  appellant 
against  appellees  the  material  averments  of  which  are  sub- 
stantially the  following: 

That  complainant  was  and  had  been  since  June  1,  1889, 
the  owner  and  holder  of  thirty  shares  of  stock  in  The  Collins 
Plow  Company  of  the  par  value  of  $100  each ;  that  said  com- 
pany was  a  corporation  organized  in  the  year  1881,  under 
the  laws  of  Illinois,  with  a  capital  of  $75,000  and  was  au- 
thorized by  its  charter  to  manufacture  agricultural  imple- 
ments and  machinery,  at  Quincy,  Illinois;  that  its  charter 
would  expire  in  the  year  1911 ;  that  William  H.  Qovert,  at 
the  time  of  the  filing  of  the  bill,  was  president,  J.  W.  Brown 
secretary,  and  William  N.  Brown  treasurer,  all  three  of  said 
officers  constituting  the  board  of  directors  of  said  corpora- 
tioiL     That  since  June  1,  1889,  said  corporation  had  been 
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manufacturings  dealing  in  and  selling  plows,  cultivators  and 
kindred  implements,  at  its  manufacturing  plants  in  said  city 
of  Quincy  and  elsewhere.  That  the  shares  of  stock  of  said 
corporation,  by  reason  of  its  earnings,  profits  and  the  in- 
crease of  its  assets,  had  increased  from  the  par  value  of 
$75,000  to  the  book  value  of  the  sum  of  $286,000 ;  that  from 
the  date  on  which  complainant  received  his  said  stock  to  the 
present  time,  no  dividend  had  ever  been  made  or  declared  up-  *^ 
on  the  same;  that  William  H.  Govert  and  J.  W.  Brown  ^ 
owned,  held  and  controlled  the  majority  of  the  stock  of  said 
company,  the  said  William  H.  Govert  acting  as  president  and 
manager  thereof,  and  the  said  J.  W.  Brown  as  secretary, 
and  both  the  said  Govert  and  the  said  Brown  were  two  of  the 
three  members  of  the  directory  board  of  said  company  and 
exercised  the  full  control  of  the  affairs  of  said  company; 
that  for  the  past  eighteen  years  no  stockholders'  meeting  had  ^ 
been  held  by  said  company,  nor  had  any  statement  of  the 
condition  and  the  affairs  of  said  company  been  made  to  the 
stockholders  thereof,  although  by  the  by-laws  of  said  corpora- 
tion it  was  provided  that  annual  meetings  of  stockholders 
should  be  held  on  the  first  day  of  August  in  each  year,  except- 
ing Sundays  and  legal  holidays.  That  complainant,  being 
desirous  of  ascertaining  the  true  value  of  said  stock  by  mak- 
ing a  personal  inspection  and  examination  into  the  affairs 
and  condition  of  said  company,  caused  to  be  served  on  the 
said  corporation  and  William  H.  Govert,  its  president,  and 
J.  W.  Brown,  its  secretary,  notices  requesting  permission  to 
examine  the  records,  books  and  accounts  of  said  company, 
but  that  notwithstanding  said  request,  the  said  company  and 
the  said  Govert  and  Brown  had  declined  and  refused,  and 
still  refused  to  permit  complainant  or  his  attorney  to  make 
such  examination  or  inspection  as  was  in  and  by  said  notices 
requested,  contrary  to  the  provisions  of  the  Statute  of  Illinois 
in  such  cases  made  and  provided.  That  by  reason  of  said  re- 
fusal complainant  was  unable  to  ascertain  the  true  condition 
and  affairs  of  said  company.  That  the  said  company,  by 
and  through  the  management  and  control  of  said  Govert  and 
said  Brown,  had  accumulated  a  large  surplus,  to  the  injury 
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of  coihplainant,  as  would  more  fully  and  at  large  appear  by 
the  following  statement,  purporting  to  be  a  balance  sheet  for 
September  30,  1907,  furnished  to  complainant  during  the 
month  of  June  1908,  by  said  company : 

Balance  Sheet  September  30,  1907. 

Assets. 

Cash,    $  3,039.15 

Bills  Receivable,   34,038.51 

Accounts  Receivable, 62,758.89 

Interest  Receivable,    268.90  $100,104.85 

Stock  at  Factory,  Mercantile  House  and  other 

Transfer  Points  outside  of  States, 135,355.48 

Real  Estate  (Last  statement) 69,672.24 

(Additional  Investments), 7,345.16       77,017.40 

Machinery  and  Tools,   17,773.79 

Office  furniture  and  fixtures  at  Factory,  Mer- 
cantile House  and  other  Sales  Branches,   .  .  1,645.17 
Horses,  Harness,  Wagons  and  Vehicles  in  use,  1,275.00 
Other  assets,   996.10 

$334,047.79 

Liabilities. 

Accounts  Payable,  (Not  due) $35,482.44 

Bills  Payable  (Borrowed  money)   .   61,353.10  $  96,835.64 

Commission   Certificates,    (Not  due  and  pay- 
ment contingent  on  payment  of  certain  Bills 

Receivable), 1^67.83 

Capital  Stock, $  75,000.00 

Surplus, 161,044.42     236,044.42 

$334,047.79 
Amount  of  assets  in  excess  of  liabilities, $236,044.42 
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That  the  surplus  of  said  corporation  exceeded  the  sum  of 
$161,000  and  that  the  assets  of  said  corporation  over  and 
above  all  liabilities  outstanding,  excepting  therefrom  the 
capital  stock,  amounted  to  over  the  sum  of  $236,000  and  that 
said  corporation  was  then  and  had  been  adding  to  its  surplus 
over  and  above  the  sums  last  above  stated  by  its  increase  of 
business  and  profits,  and  that  the  net  profits  of  said  corpora- 
tion exceeded  the  sum  of  180,000,  and  that  the  business  of 
said  corporation  was  then  in  a  prosperous  condition,  and  the 
profits  therefrom  were  growing  larger  and  greater.  That 
complainant  had  upon  numerous  and  various  occasions  re- 
quested the  said  Govert  to  h§ive  the  company  declare  a  divi- 
dend upon  its  said  stock,  but  that  the  said  Govert  had  re- 
fused to  permit  or  declare  a  dividend.  That  complainant 
had  never  been  able  to  obtain  access  to  the  books  and  records 
of  said  corporation  to  ascertain  who  constituted  the  entire 
board  of  directors  of  said  corporation,  but  that  he  was  in- 
formed that  the  said  Govert,  J.  W.  Brown  and  William  N. 
Brown  did  constitute  the  board  of  directors  of  said  company, 
and  that  if  any  other  person  belonged  to  or  constituted  said 
board  of  directors,  such  fact  was  unknown  to  and  withheld 
from  complainant.  That  on  many  and  divers  times  between  ^ 
the  years  1890  and  1908,  he  has  asked  the  said  members  of 
said  board,  or  directors  of  said  board,  to  declare  a  dividend 
upon  the  stock  of  said  corporation  held  by  him,  but  that  each 
of  said  members  of  said  board  refused,  and  still  persisted  in 
refusing  to  declare  a  dividend  on  bis  said  stock  or  to  the  stock- 
holders on  their  stock  held  in  said  corporation.  That  said  ^ 
corporation  was  carried  on  by  the  said  Govert  and  the  said 
Brown  in  a  collusive  manner  with  the  intent  of  manipulating 
the  affairs  of  ^aid  corporation  to  the  detriment  and  injury  of 
complainant,  and  to  deprive  him  of  the  value  of  his  said  hold- 
ings and  to  prevent  him  from  receiving  any  dividends,  and  to 
force  him  to  sacrifice  his  said  stock  at  a  great  loss.  That  the  * 
said  Govert  and  the  said  Brown  were  and  had  been  combining 
and  confederating  together  in  the  manipulation  and  control 
of  the  business  of  said  company  so  that  they  then  owned  near- 
ly all  the  stock  issued  by  said  company,  and  by  the  policy  of 
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not  declaring  dividends  and  not  holding  meetings  of  stock- 
holders as  is  required  by  the  by-laws  of  said  company,  no  one 
ceuld  ascertain  the  trae  value  or  then  present  condition  of 
the  plant  or  stock,  nor  could  said  stock  be  sold  on  the  open 
market  That  the  price  and  value  of  said  stock  could  be  and 
was  fixed  by  said  Govert  and  said  Brown,  who  owned  and 
controlled  said  company  and  its  board  of  directors,  at  any 
price  they  pleased.  That  said  Govert  was  a  person  of  abund- 
ant means  and  was  controlling  this  said  company's  affairs 
with  the  sole  and  only  purpose  of  utilizing  its  assets  to  his 
own  benefit  and  to  the  exclusion  of  complainant's  rights. 
That  the  surplus  of  said  company  was  sufficient  to  declare 
a  dividend  of  one  hundred  per  cent,  on  its  stock,  and  leave 
a  balance  of  over  $100,000  on  hand  after  making  a  dividend 
of  $100  per  share.  That  complainant  believed  that  the  assets 
of  said  corporation  had  increased  since  the  making  of  the 
statement  referred  to  as  Exhibit  "D,"  and  that  the  same  were 
hoarded  by  said  corporation  to  his  detriment  and  injury. 

The  prayer  for  relief  is  that  "The  Collins  Plow  Com- 
pany," William  H.  Govert,  J.  W.  Brown  and  William  N. 
Brown,  directors,  and  the  directors  of  the  said  Collins  Plow 
Company  whoever  they  may  be,  may  be  decreed  to  declare 
and  pay  a  dividend  on  the  stock  of  said  company  equivalent 
to  a  sum  which  will  not  impair  its  capital  or  endanger  its 
creditors,  and  for  such  other  and  further  relief  in  the  prem- 
ises as  equity  may  require,  etc. 

The  vital  question  raised  by  this  appeal,  is  whether  or  not 
the  facts  alleged  in  the  bill  are  sufficient  to  warrant  the  inter- 
vention of  a  court  of  equity  to  enforce  the  declaration  of  a 
dividend  by  the  board  of  directors  of  the  corporation.  Under 
the  conclusions  reached  by  us,  it  will  be  unnecessary  to  con- 
sider or  determine  whether  or  not  the  bill  is  subject  te  special 
demurrer  for  multifariousness  or  impertinence,  or  whether 
a  sufficient  or  proper  demand  upon  the  board  of  directors 
that  they  declare  a  dividend  is  therein  alleged. 

It  requires  a  very  strong  case  to  induce  a  court  of  equity  to 
order  the  directors  to  declare  a  dividend,  inasmuch  as  equity 
has  no  jurisdiction  unless  fraud  or  a  breach  of  trust  is  in* 
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Tolved.  Cook  on  Cor.  No.  545 ;  2  Beach  on  Pr.  Corp.  No. 
601 ;  Hunter  v.  Roberts,  83  Mich.  63 ;  Burden  v.  Burden, 
169  N.  Y.  287 ;  Greeff  v.  E.  L.  Society,  160  N.  T.  19. 

The  declaration  of  a  dividend  from  a  surplus,  or  the  di- 
vision of  profits,  is  within  the  discretionary  powers  of  the  di- 
rectors, and  in  the  exercise  of  their  discretion  they  will  not 
be  controlled  or  interfered  with  by  the  courts  unless  they  act 
oppressively  or  unreasonably.  Cook  on  Cor.  3646 ;  Clark  on 
Cor.  847 ;  Morawetz  on  Pr.  Cor.  447 ;  Taylor  on  Pr,  Cor. 
3562-3,  2  Beach  on  Pr.  Cor.  3602 ;  Hunter  v.  Roberts,  88 
Mich,  63 ;  Wolfe  v.  Underwood,  96  Ala.  329 ;  Pratt  v.  Pratt, 
88  Conn.  446;  Beveridge  v.  R.  R.  Co.,  112  N.  Y.  1;  Greeff 
V.  E.  L.  Society,  160  N.  Y.  19.  In  determining  the  disposi- 
tion to  be  made  of  the  gains  of  a  business,  the  directors  are 
invested  with  a  very  liberal  discretion.  They  may  reserve 
of  them  whatever  their  judgment  approves  as  necessary  or 
judicious  for  repairs  and  improvements,  and  to  meet  con- 
tingencies, both  present  and  prospective  (Park  v.  Grant  Loco- 
motive Works,  40  N.  J.  Eq.  114),  and  may  also  in  the  exer- 
cise of  a  soimd  discretion,  increase  the  assets  of  a  company 
beyond  their  nominal  amount  by  retaining  and  accumulating 
profits  or  earnings  and  applying  them  to  the  purchase  of 
property  or  other  purposes  not  beyond  the  corporate  powers. 
3  Beach  on  Pr.  Cor.  3601 ;  March  v.  Ry.  Co.,  43  N.  H. 
516;  Pratt  v.  Pratt,  33  Conn.  446;  Burden  v.  Burden,  169 
N.  Y.  287. 

If  there  is  a  large  surplus  and  in  their  opinion  the  interests 
of  the  corporation  make  it  necessary  or  advisable,  they  may 
expend  the  same  in  improvements  or  in  extending  the  busi- 
ness of  the  corporation.  Clark  on  Cor.  347 ;  Wolfe  v.  Un- 
derwood, 96  Ala.  329 ;  McNab  v.  Mfg.  Co.,  62  Hun,  18.  To  : 
authorize  the  intervention  of  a  court  to  decree  a  dividend,  it 
must  appear  that  there  are  surplus  profits  to  divide  and  that 
they  can  be  separated  from  the  necessary  working  capital 
without  detriment  to  the  interests  of  the  stockholders  or  the 
prosperity  of  the  business  of  the  company.  Hunter  v.  Rob- 
erts, 83  Mich.  63 ;  Park  v.  Grant  Locomotive  Works,  40  N. 
J.  Eq.  114. 
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By  the  bill  imder  consideration  it  is  not  made  to  appear 
either  by  definite  averments  or  by  the  statement  ^TExhibit 
D/'  that  the  amount  of  earnings  on  hand  is  in  excess  of 
what  the  directors,  in  the  fair  exercise  of  their  discretion, 
could  regard  as  necessary  or  proper  to  be  retained  for  use  in 
the  transaction  of  the  business,  or  to  meet  contingencies,  pres- 
ent or  prospective.  It  is  not  alleged  that  any  of  the  funds 
have  been  diverted  from  the  objects  for  which  the  corpora- 
tion was  formed,  nor  is  it  shown  that  the  directors  are  under- 
taking to  expand  the  scope  of  the  enterprise  beyond  the 
limits  contemplated  when  it  was  started.  The  bill  does  not 
show  that  the  affairs  of  the  corporation  are  in  such  a  condi- 
tion that  there  is  no  occasion  or  necessity  to  withhold  the  ac- 
crued profits  in  order  to  meet  legitimate  demands  and  re- 
quirements of  the  business,  to  provide  for  its  continued  opera- 
tion and  future  prosperity.  For  aught  that  appears  the 
course  pursued  by  the  directors  may  be  for  the  best  interests 
of  all  the  stockholders,  and  the  one  suggested  by  business  fore- 
sight and  sagacity.  The  bill  wholly  fails  to  show  that  the 
directors,  in  not  declaring  a  dividend,  do  not  fairly  exercise 
their  judgment  or  discretion  in  the  interest  of  the  corpora- 
tion ;  or  that  they  wilfully  abuse  their  authority  on  the  sub- 
ject, or  are  acting  in  bad  faith  towards  any  of  the  stockhold- 
ers or  in  disregard  of  their  duties  in  the  premises.  Wolfe  v. 
Underwood,  supra. 

The  allegations  of  the  bill  as  to  the  conduct  of  Qovert 
and  J.  W.  Brown,  are  in  no  sense  averments  of  facts,  and  if 
they  were,  do  not  connect  the  board  of  directors  with  such 
conduct.  The  bare  charge  that  these  defendants  are  conduct- 
ing the  company's  affairs  in  an  unconscientious  and  collusive 
manner,  or  that  they  are  combining  and  confederating  to- 
gether, in  the  manipulating  and  controlling  the  business, 
without  stating  the  means  Used  by  them,  or  stating  any 
specific  acts  of  wrong-doing,  is  not  sufficient  wherewith  to 
charge  either  of  them  or  the  board  of  directors  with  any 
fraudulent  conduct  in  the  transaction  of  the  company's  busi- 
ness. 

For  these  reasons,  we  are  of  opinion  the  bill  is  obnoxious 


Digitized  by 


Google 


Thied  District — ^May,  1910.  105 

Cowan  y.  Day,  156  111.  App.  105. 

to  a  general  demurrer  and  that  the  chancellor  properly  so 
held. 

The  decree  of  the  circuit  court  is  accordingly  affirmed. 

Affirmed. 


A.  D.  Cowan,  Appellee,  v.  E.  E.  Day,  Appellant 

1.  Bbokxbb  Ain>  TACTOKB — when  real  estate  commUeionB  earned. 
If  a  broker  is  the  procaring  and  efficient  cause  of  the  sale  of  property 
he  becomes  entitled  to  his  commissions. 

2.  Bbokebs  and  tactobs — what  not  abandonment  precluding  right 
to  commieeions.  After  a  broker  has  produced  a  purchaser  who  has 
entered  Into  a  contract  of  purchase,  the  fact  that  he  endeavors  to  sell 
such  purchaser  other  property  does  not  constitute  an  abandonment 
of  the  first  transaction  and  deprive  him  of  the  right  to  commissions 
if  he  haa  produced  a  purchaser  ready,  able  and  willing  to  purchase. 

i.  New  tbial — when  newly  discovered  evidence  not  ground  for. 
Newly  discovered  evidence  will  not  require  a  new  trial  if  it  was  not 
so  elearly  material  and  conclusive  that  its  production  would  probably 
lead  to  a  different  result  upon  a  new  trial. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  MoLean  oounty;  the 
Hon.  CoLOSTiN  B.  Mtebs,  Judge,  presiding.  Heard  in  this  court  at 
the  November  term,  1909.    Affirmed.    Opinion  filed  May  28^  1910. 

LiviNGSTOK  &  Bach^  f or  appellant. 

Wbi*ty,  Stebling  &  Whitmobe,  for  appellee. 

Mb.  Justice  Putebbaugh  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  by  the  defendant  from  a  judgment  for 
$100  rendered  against  him  in  favor  of  the  plaintiff.  The 
action  is  in  assumpsit.  The  declaration  alleges  that  the 
defendant  requested  the  plaintiff  to  find  and  send  to  him  a 
purchaser  for  certain  real  estate  in  the  city  of  Bloomington, 
Illinois,  and  in  consideration  for  so  doing  promised  to  pay 
the  plaintiff  a  commission  of  two  per  cent  of  the  amount 
such  purchaser  would  pay  for  the  premises ;  that  the  plaintiff 
did  send  to  the  defendant  a  purchaser  for  said  premises  to 
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whom  the  defendant  sold  the  same  for  the  snm  of  $6,000, 
whereby  the  defendant  became  liable  to  pay  the  plaintiff 
two  per  cent  commission  upon  said  purchase  price,  but  had 
refused  so  to  do. 

The  plaintiff  testified  that  he  was  engaged  in  the  real 
estate  business  at  Bloomington;  that  in  the  latter  part  of 
June,  1908,  the  defendant  told  him  that  if  he  would  find  a 
buyer  for  a  certain  piece  of  property  he  would  pay  two  per 
cent  commissions.  The  defendant  testified  that  all  he  told  the 
plaintiff  on  the  occasion  in  question  was  that  he  would  not 
list  the  property  with  him,  but  that  if  he  would  sell  the  same 
for  him  for  $6,500  he  would  pay  him  a  commission.  The  de- 
fendant thereafter,  on  December  28,  1908,  sold  the  property 
to  one  Mrs.  Kane,  for  $5,000.  The  evidence  showed  that 
prior  to  the  conversation  referred  to,  the  plaintiff  had  been 
endeavoring  by  correspondence  to  sell  certain  other  property 
to  Mrs.  Kane,  but  had  been  unable  to  do  so;  that  after  his 
conversation  with  the  defendant  he  told  one  Mrs.  Crawford, 
a  friend  of  Mrs.  Kane,  that  the  defendant's  property  was  for 
sale,  and  asked  her  to  so  inform  Mrs.  Kane,  but  he  was  not 
personally  acquainted  with  Mrs.  Kane,  and  did  nothing  fur- 
ther in  the  matter  than  as  stated,  and  that  hearing  nothing 
from  Mrs.  Kane  thereafter  relative  to  this  particular  proper- 
ty, he  endeavored  to  interest  her  in  other  property  which  he 
had  for  sale.  Mrs.  Crawford  testified,  that  at  the  request  of 
the  plaintiff,  she  told  Mrs.  Kane  that  the  plaintiff  had  the  de- 
fendant's property  for  sale  and  that  he  thought  it  would 
suit  her  and  would  like  to  have  her  look  at  it  and  call  upon 
him  about  it 

At  the  time  the  defendant  sold  the  property  to  Mrs.  Kane, 
he  had  no  knowledge  that  the  plaintiff  had  ever  communi- 
cated with  her,  directly  or  indirectly,  relative  to  purchasing 
the  same.  Inasmuch  as  the  evidence  as  to  the  terms  of  the 
contract  between  the  parties  is  in  conflict,  and  the  finding  of 
the  jury  relative  thereto  cannot  be  said  to  be  clearly  against 
the  evidence,  the  plaintiff's  version  of  the  terms  of  the  con- 
tract must  be  taken  as  the  true  one.  Under  such  contract, 
all  that  the  plaintiff  was  required  to  do  to  entitle  him  to  com- 
missions, was  to  procure  a  purchaser  for  the  property  who 
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was  ready,  willing  and  able  to  buy  and  complete  the  pur- 
chase. Although  he  did  not  personally  introduce  Mrs.  Eane 
to  the  defendant  or  show  her  the  property,  or  even  communi- 
cate with  her  in  person,  she  was  induced  to  apply  to  the  de- 
fendant through  the  instrumentality  of  the  plaintiff.  His 
efforts  were  thus  the  procuring  or  efficient  cause  of  the  sale 
of  the  property  and  he  became  entitled  to  commissions  under 
his  contract  with  the  defendant.  Hafner  v.  Herron,  166  111. 
242. 

It  is  contended  by  the  defendant  that  the  plaintiff  having 
after  the  making  of  said  contract,  ceased  his  efforts  to  sell 
the  property  and  endeavored  to  sell  Mrs.  Eane  different 
property,  he,  the  defendant,  was  justified  in  considering  the 
contract  as  abandoned,  and  had  the  right  thereafter  to  sell 
the  property  to  Mrs.  Kane  through  his  own  efforts,  without 
becoming  liable  to  the  plaintiff  for  commissions  under  the 
contract  We  do  not  think  the  fact  that  while  the  contract 
between  the  plaintiff  and  defendant  was  in  force,  the  plain- 
tiff did  not  confine  his  entire  efforts  to  procuring  a  purchaser 
for  the  defendant's  property,  constituted  an  abandonment 
of  his  employment  under  the  contract.  All  he  was  required 
to  do  thereunder  was  to  cause  to  be  found  a  purchaser  for  the 
property.  There  was  nothing  in  the  terms  of  the  contract 
which  required  him  to  cease  endeavoring  to  sell  other  prop- 
erties listed  with  him  to  Mrs.  Kane.  He  was  not  employed 
to  sell  the  property  but  merely  to  send  the  defendant  a  pur- 
chaser, and  when  he  called  Mrs.  Kane's  attention  to  the  fact 
that  the  property  was  for  sale  he  had  performed  on  his  part 
The  theory  of  abandonment  invoked  has  therefore  no  appli- 
cation to  the  present  case. 

We  find  no  prejudicial  error  in  the  rulings  of  the  court  up- 
on the  evidence  or  instructions.  The  motion  for  a  new  trial 
because  of  newly  discovered  evidence  was  properly  overruled. 
The  evidence  in  question,  even  if  admissible,  is  clearly  not 
80  material  and  conclusive  that  its  production  would  probably 
lead  to  a  different  result  upon  a  new  trial.  Janeway  v. 
Burton,  201  111.  78. 
j    The  judgment  of  the  circuit  court  is  aflSrmcd, 

Affirmed, 
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E.  O.  Eichelroth,  Appellee,  v.  P.  J.  Long,  Appellant. 

1.  Wabbanty — iohai  essential  to  enforcement.  One  who  seekB  to 
enforce  a  warranty  imposing  mutual  and  dependent  obligations  and 
covenants  must  show  compliance  upon  his  part.  Provisions  in  a  war- 
ranty relative  to  notice  of  breach  and  return  of  property  warranted 
are  material  and  substantial  parts  and  cannot  be  disregarded  by  the 
vendee. 

2.  Wabbantt — who  unauthorized  to  waive  conditions.  If  a  contract 
containing  a  warranty  expressly  provides  that  no  agent  shall  have 
power  to  change  the  same  in  any  respect,  an  agent  of  the  vendor  is 
unauthorized  to  waive  conditions  or  requirements  of  the  contract  of 
warranty. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  Montgomery  county;  the  Hon.  Paul  Mc Williams, 
Judge,  presiding.  Heard  in  this  court  at  the  November  term,  1909. 
Affirmed.    Opinion  filed  May  28,  1910. 

Lane  &  Cooper,  for  appellant 

M.  M.  Ceeighton  and  T.  A.  Qasaway,  for  appellee. 

Mb.  Justice  Puteebaugh  delivered  the  opinion  of  the 
court. 

Upon  an  appeal  of  this  cause  from  a  justice  of  the  peace, 
appellee  recovered  judgment  against  appellant  in  the  circuit 
court  for  $138.16.  The  suit  is  based  upon  a  note  dated  June 
22,  1908,  payable  on  or  before  September  1,  1908,  to  Inter- 
national Harvester  Company  of  America,  for  the  sum  of 
$130  with  six  per  cent  interest  and  signed  by  appellant.  The 
note  was  given  in  payment  for  a  binder  sold  to  appellant  by 
appellee,  who  was  the  agent  of  the  Harvester  Company,  in 
April,  1908.  The  order  for  the  binder  contains  the  following 
warranty : 

"InterAational  Harvester  Company  of  America  (incorpo- 
rated) warrants  the  above  machine  to  do  good  work,  to  be 
well  made  of  good  materials,  and  durable  if  used  with  proper 
care.    If,  upon  one  day's  trial  with  proper  care,  the  machine 


Digitized  by 


Google 


Thied  District — ^May,  1910.  109 

Eichelroth  v.  Long,  156  111.  App.  108. 

fails  to  work  well,  the  purchaser  shall  immediately  give  writ- 
ten notice  to  International  Harvester  Company  of  America 
at  7  Monroe  Street,  Chicago,  Illinois,  and  to  the  agent  above 
named,  stating  wherein  the  machine  fails,  shall  allow  reason- 
able time  for  a  competent  man  to  be  sent  to  put  it  in  good 
order  and  render  necessary  and  friendly  assistance  to  operate 
it.  If  the  machine  cannot  be  made  to  work  well,  the  pur- 
chaser shall  immediately  return  it  to  said  agent  and  the 
price  paid  shall  be  refunded  which  shall  constitute  a  settle- 
ment in  full  of  the  transaction.  Use  of  the  machine  after  one 
day  (or  harvesting  more  than  twelve  acres)  or  failure  to  give 
written  notice  to  said  Company  and  its  agent,  or  failure  to 
return  the  machine,  as  above  specified,  shall  operate  as  an  ac- 
ceptance of  the  machine  and  fulfillment  of  this  warranty. 
No  agent  has  power  to  change  the  contract  of  warranty  in 
any  respect,  and  the  above  order  can  be  canceled  only  by  said 
Company's  Chicago  office.  This  express  warranty  excludes 
all  implied  warranties,  and  said  Company  shall  in  no  event 
be  liable  for  breach  of  warranty  in  an  amount  exceeding  the 
purchase  price  of  the  machine." 

(Signed)  "P.  J.  Long." 
*T)ated  the  22nd  day  of  April,  1908." 
"Sold  by  E.  O.  Eichelroth." 

The  evidence  shows  that  appellee,  who  was  the  agent  of  the 
International  Harvester  Company  at  Litchfield,  Illinois,  pro- 
cured the  order  and  note  in  question ;  that  said  note  was  after- 
ward transferred  by  endorsement  to  appellee ;  that  the  binder 
was  delivered  to  the  son  of  appellant  and  that  he  began  to  cut 
wheat  with  it  about  noon  on  the  same  day ;  that  the  machine 
faUed  to  operate  properly;  that  upon  the  first  or. second  day 
after  its  delivery,  the  trip  hammer  broke,  whereupon  appel- 
lant notified  appellee  and  requested  him  to  call  and  examine 
and  repair  the  machine ;  that  a  few  days  later  he  called  upon 
appellant  at  his  office  in  Litchfield,  and  complained  that  the 
machine  did  not  do  good  work,  and  that  appellee  promised 
to  send  a  man  to  repair  the  machine,  and  told  appellant  to  go 
ahead  and  use  it  in  the  meantime ;  that  appellant  continued 
to  use  the  machine  through  the  harvest,  after  which  time  ap- 
pellee sent  an  agent  out,  who  attempted  to  adjust  the  same 
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80  that  it  would  work  satisfactorily ;  that  appellant  claimed 
the  machine  failed  to  do  the  work  according  to  the  warranty 
and  offered  to  return  it  to  appellee,  but  that  appellee  refueed 
to  accept  the  same  and  brought  this  suit. 

At  the  close  of  all  the  evidence  the  court  instructed  the 
jury  to  return  a  verdict  for  the  plaintiff  for  the  amount  of 
the  note  and  interest. 

We  do  not  think  it  necessary  to  determine  whether  or  not 
the  claim  of  appellant  that  the  machine  failed  to  do  good 
work  as  warranted,  is  established  by  the  evidence,  for  the  rea- 
son that  upon  the  alleged  failure  of  the  machine  to  work 
well  after  one  day's  trial,  appellant  failed  to  comply  with  the 
terms  of  the  contract  by  immediately  giving  notice  of  auch 
fact  to  either  the  Harvester  Company  or  to  appellee,  or  by 
returning  the  machine  to  appellee  as  agent  within  a  reason- 
able time.  The  evidence  shows  that  no  notice  of  any  charac- 
ter was  given  to  the  Harvester  Company,  and  it  does  not  ap- 
pear that  such  company  was  ever  advised  of  appellant's  com- 
plaint that  the  machine  failed  to  work.  The  evidence  fur- 
ther discloses  that  instead  of  returning  the  machine  to  appel- 
lee upon  discovering  its  alleged  defects,  appellant  kept  and 
used  it  the  entire  season,  cutting  in  all  about  100  acres  of 
grain. 

It  is  well  settled  where  one  seeks  to  enforce  a  warranty 
imposing  mutual  and  dependent  obligations  and  covenants, 
he  who  seeks  to  enforce  it  must  show  compliance  on  his  part 
before  he  can  insist  upon  performance  by  his  adversary.  The 
clauses  in  the  warranty  relative  to  notice  and  return  are  ma- 
terial and  substantial  parts  of  it,  and  are  for  the  protection  of 
the  seller,  and  the  purchaser  is  no  more  at  liberty  to  disregard 
them  than  he  is  any  other  clause  of  his  contract  When  ap- 
pellant made  this  contract  he  agreed  that  he  would  satisfy 
himself  within  one  day  whether  the  binder  worked  to  his 
satisfaction  and  filled  the  warranty,  and  further  that  if  it 
did  not,  he  would  at  once  give  the  notice  required  by  the  con- 
tract, and  that  if  he  failed  to  give  such  notice,  such  failure 
should  operate  as  an  acceptance  of  the  machinery  and  fulfill- 
ment of  the  warranty.     The  provisions  in  the  contract  ai# 
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plain,  and  need  no  construction.  Had  appellant  complied 
therewith  he  could  then  be  heard  to  show  that  the  warranty 
failed;  not  having  complied  with  them,  his  mouth  is  closed 
by  his  own  agreement  and  he  cannot  be  permitted  to  show 
that  the  machine  did  not  comply  with  the  warranty.  The 
contract  expressly  provided  that  no  agent  should  have  power 
to  change  the  same  in  any  respect,  and  further  that  the  ex- 
press warranty  therein  contained  excluded  all  implied  war- 
ranties. It  cannot  therefore  be  held  as  contended,  that  ap- 
pellee as  agent  waived  the  conditions  or  requirements  of  the 
contract.  Moreover,  the  evidence  further  shows  that  when  the 
note  in  suit  became  due,  appellant  did  not  claim  that  there 
had  been  any  breach  of  the  warranty  but  requested  appellee 
to  accept  payment  of  one-half  of  the  amount  due  and  a  new 
note  for  the  balance,  due  in  one  year,  which  offer  was  refused 
by  appellee,  because  appellant  would  not  pay  him  an  addi- 
tional sum  in  consideration  of  the  extension  of  time. 

We  find  no  error  in  the  record  which  we  consider  prej- 
udicial to  appellant.  The  merits  of  the  case  seem  to  us  to 
be  clearly  with  the  appellee,  and  the  judgment  will  be  af- 
firmed* ' 

Affirmed. 


Max  Warren,  Appellee,  v.  Cleveland,  Cincinnati,  Chicago  & 
St.  Louis  Railway  Company,  Appellant. 

!•  Common  cabsiebs — when  restriction  of  liahility  inoperative.  Lim- 
itations  of  a  carrier's  liability  contained  in  a  shipping  contract  are 
not  binding  upon  the  shipper  unless  his  assent  thereto  is  established 
by  a  preponderance  of  the  evidence. 

2.  Common  cabbiebs — effect  of  violation  of  Interstate  Commerce 
Act,  The  fact  that  a  contract  between  a  shipper  and  a  carrier  violates 
the  Interstate  Commerce  Act  does  not  prevent  or  affect  the  shipper's 
right  to  recover  for  injuries  or  damages  occasioned  by  the  negligence  of 
the  carrier  in  the  shipment. 

3.  EviDENOE — of  tohat  judicial  notice  not  taken.  Judicial  notice 
will  not  be  taken  of  an  official  classification  of  freight  rates  made  und«r 
the  Interstate  Commerce  Act. 
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Action  in  case.  Appeal  from  the  Circuit  Court  of  Shelby  county; 
the  Hon.  Tbuman  E.  Ames,  Judge,  presiding.  Heard  in  this  court  at 
the  May  term,  1009.  Reversed  and  remanded.  Opinion  filed  May  28, 
1910. 

Geobgb  B.  Gillespie,  for  appellant;  L.  J.  Hackney, 
Hamlin,  Gillespie  &  Fitzgebald,  and  W.  C.  Kelly,  of 
coimseL 

.   RiCHAEDsoN  &  Whitakbb,  for  appellee. 

Mb.  Justice  Putebbaugh  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  by  the  defendant  from  a  judgment  in 
favor  of  the  plaintiff  for  the  sum  for  $325.  The  declaration 
contains  three  counts,  the  first  two  of  which  charge  that  the 
plaintiff,  on  January  14,  1907,  shipped  three  carloads  of 
cattle  from  Windsor,  Illinois,  to  Indianapolis,  Indiana,  over 
the  defendant's  railway ;  that  the  defendant  negligently  ran 
and  operated  the  train  in  which  said  cattle  were  placed,  so 
that  said  train  was  left  standing  on  various  sidetracks  be- 
tween Windsor  and  Indianapolis,  by  reason  of  which  said 
cattle  did  not  arrive  at  Indianapolis  within  a  reasonable 
time,  whereby  they  became  bruised,  shrunk,  and  lessened  in 
weight,  and  the  market  for  said  cattle  declined,  to  the  dam- 
•  age  of  the  plaintiff,  etc.  The  third  count  charges  the  same 
negligence,  with  the  additional  allegation,  that  the  train  did 
not  arrive  at  Indianapolis  within  35  hours,  and  that  the  de- 
fendant negligently  permitted  said  cattle  to  remain  in  said 
cars  in  which  they  were  transported,  after  they  were  loaded 
at  Windsor,  for  the  period  of  35  hours,  without  food  or  water, 
contrary  to  the  statutes  of  the  state  of  Illinois  and  the  United 
States,  and  that  by  reason  of  such  negligent  management  and 
operation  of  said  train,  and  such  negligently  keeping  said 
cattle  in  the  cars,  without  imloading,  feeding  or  watering  the 
same,  the  plaintiff  was  damaged. 

In  addition  to  the  general  issue  the  defendant  interposed 
a  special  plea  alleging  that  the  shipment  was  an  interstate 
shipment  made  in  accordance  with  the  interstate  commerce 
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law,  subject  to  the  regulations  of  the  Interstate  Commerce 
CJommission,  and  the  provisions  of  the  limited  liability  live- 
stock contract  upon  which  the  rate  paid  for  the  transportation 
of  the  cattle  was  based;  which  said  contract  was  filed  as  a 
part  of  the  official  classification  number  29,  with  the  Inter- 
state Commerce  Commission.  The  contract  in  question  is  set 
out  in  haec  verba,  and  it  is  then  averred  that  the  plaintiff 
did  not  comply  with  one  of  the  provisions  thereof,  which 
made  it  a  condition  precedent  to  recovery  that  he  should 
make  an  affidavit  of  claim  and  send  the  same  to  the  freight 
claim  agent  of  the  defendant  within  five  days  after  the  cattle 
were  removed  from  the  car.  To  such  plea  the  plaintiff  re- 
plied, first,  that  the  defendant  received  and  accepted  an  un- 
verified claim  from  the  plaintiff  and  thereby  waived  the  mak- 
ing of  claim  under  oath;  second,  that  while  a  contract  was 
signed  by  the  plaintiff  with  the  defendant  for  transportation 
of  plaintiff's  cattle  from  Windsor  to  Indianapolis,  as  alleged 
in  that  plea,  the  plaintiff  understood  that  in  signing  said  con- 
tract he  was  doing  so  for  the  purpose  of  procuring  transpor- 
tation for  himself  from  Windsor  to  Indianapolis,  and  not  for 
the  purpose  of  limiting  or  waiving  any  of  his  legal  rights  or 
consenting  to  the  terms  of  said  contract,  and  that  the  plain- 
tiff never  read  said  contract  and  did  not  know  the  terms  and 
conditions  of  said  contract,  and  was  never  advised  or  in- 
formed by  any  one  as  to  its  terms  and  provisions.  A  de- 
murrer was  overruled  to  said  replications. 

The  evidence  discloses  the  following  facts:  On  January 
14,  1907,  the  plaintiff  had  three  car-loads  of  cattle  at  Wind- 
sor, which  he  intended  to  ship  to  Indianapolis  over  the 
Wabash  Railway.  Upon  learning  that  the  company  could 
furnish  but  two  cars  for  the  purpose  on  that  day,  he  inquired 
of  Hurst,  the  agent  of  the  defendant  company  at  Windsor, 
if  he  could  furnish  him  with  three  cars  over  his  road.  Hurst 
replied  that  he  had  but  two  cars  on  hand;  that  he  did  not 
know  whether  he  could  get  a  third  one  or  not,  but  that  he 
would  try  to  do  so.  He  aftenvards  informed  the  plaintiff 
that  he  had  no  car  in  sight,  but  that  there  was  one  at  Mattoon 
which  he  could  have  brought  to  Windsor  on  the  eastbound 
Vol.  clvi. — 8. 
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train  No.  71,  due  at  Windsor  at  4 :20  o'clock  in  the  af  temoon, 
in  case  that  train  ran.  Plaintiff  then  said  he  would  bring  his 
stock  over  to  the  defendant's  road  for  shipment,  whereupon 
Hurst  suggested  to  him  that  he  ship  two  car-loads  on  \he 
Wabash  and  the  other  on  the  defendant's  road,  to  which  the 
plaintiff  replied  that  he  wished  to  ship  all  the  cattle  together. 
Hurst  then  told  him  that  the  notice  was  so  short  that  he 
could  not  depend  upon  securing  the  third  car,  to  which 
plaintiff  replied  that  he  desired  to  go  personally  with  the 
shipment  and  would  bring  the  cattle  over  to  the  defendant's 
road  and  await  the  arrival  of  the  third  car,  and  take  his 
chances  of  getting  out 

Train  No.  71  in  question  was  delayed  because  of  a  broken 
engine,  and  the  third  or  additional  car  was  sent  on  an  extra 
train  which  arrived  at  Windsor  at  8 :15  o'clock  in  the  evening. 
In  the  meantime  the  plaintiff  had  loaded  the  two  cars  that 
were  already  at  Windsor.  At  5 :52  o'clock  that  afternoon, 
train  No.  54,  a  local  east  bound  train,  arrived  at  Windsor* 
Prior  to  its  arrival.  Hurst  asked  the  plaintiff  to  allow  th« 
two  cars  already  loaded  to  go  forward  on  No.  54,  and  let  the 
third  car  follow  whenever  it  was  received;  that  the  engine 
had  broken  down ;  that  it  was  not  definitely  known  when  the 
extra  would  arrive  at  Windsor,  and  he  thought  it  advisable 
to  let  the  other  two  cars  go  forward.  Plaintiff,  however,  held 
the  shipment  until  the  arrival  of  the  additional  car,  and  the 
three  cars  were  finally  attached  to  No.  62,  the  next  train 
east,  at  11 :45  p.  m.,  and  arrived  at  Mattoon  at  1 :40  ▲.  ic. 
The  shipment  was  then  transferred  through  the  Mattoon 
yards  to  train  No.  92,  the  first  east-bound  train  leaving  after 
the  arrival  of  No.  62.  When  train  No.  92  arrived  at  Fon- 
tanet  at  8 :50  o'clock  in  the  morning,  is  was  side-tracked  on 
account  of  the  derailment  of  another  train,  which  resulted 
in  blocking  the  road  until  about  3 :30  o'clock  in  the  after- 
noon. The  cars  finally  arrived  at  Indianapolis  at  10:40 
o'clock  in  the  evening,  and  were  left  at  the  stock-yards. 

The  plaintiff  signed  and  received  a  copy  of  the  shipping 
contract  set  out  in  the  defendant's  special  plea.  He  testified, 
however,  that  he  did  not  read  the  same  nor  know  nor  was 


Digitized  by 


Google 


Third  Disteict — May,  1910.  115 

Warren  t.  Cleveland,  C.  C.  &  St.  L.  R.  Co.,  166  111.  App.  111. 

he  advised  of  its  terms  and  conditions  by  any  one.  There  is 
evidence  to  show  that  when  the  cattle  were  unloaded  at  the 
Indianapolis  stock-yards,  they  were  skinned  and  braised 
and  had  shrunk  at  least  25  pounds  per  head  in  weight,  and 
such  condition  was  due  largely  to  their  being  confined  in  the 
cars  in  transit  for  an  unusual  length  of  time.  There  is  also 
evidence  to  show  that  the  usual  ordinary  time  for  transporting 
cattle  from  Windsor  to  Indianapolis,  is  from  ten  to  fourteen 
hours,  and  that  twenty-eight  to  thirty-five  hours  is  unreason- 
able. The  court  therefore  did  not  err  in  refusing  to  direct 
a  verdict  for  the  defendant. 

Inasmuch  as  the  plaintiff  refused  to  ship  the  first  two  cars 
on  train  No.  54  and  elected  to  wait  for  the  arrival  of  the  third 
car  the  defendant  cannot  be  held  responsible  for  the  delay 
occasioned  in  leaving  Windsor,  and  proof  of  such  delay  was 
therefore  incompetent  It  also  appears  from  the  evidence 
that  in  no  event  after  leaving  Mattoon  could  the  shipment 
have  arrived  at  Indianapolis  in  time  for  market  on  the  15th, 
and  the  proof  that  the  market  on  the  16th  was  ten  cents  lower 
than  on  the  preceding  day,  was  therefore  improperly  admit- 
ted, and  the  fifth  instruction  offered  by  the  plaintiff,  which 
referred  to  such  decline  in  the  market,  in  fixing  the  measure 
of  damages,  should  not  have  been  given. 

It  is  further  urged  as  ground  for  reversal,  that  the  second 
plea  was  not  answered  by  the  replications  of  the  defendant 
thereto,  and  that  the  court  therefore  erred  in  overruling  the 
demurrer  to  such  replications.  The  declaration  seeks  to  re- 
cover upon  the  common  law  liability.  By  the  plea  it  is 
sought  to  show  that  the  shipment  was  made  under  the  con- 
tract therein  set  out,  by  the  terms  of  which  the  common  law 
liability  of  the  defendant  is  restricted.  By  the  replications 
the  plaintiff  seeks  to  avoid  the  effect  of  the  contract  by  the 
allegation  that  although  he  executed  the  contract,  he  never 
read  the  same  and  did  not  know  and  was  never  advised  or 
informed  by  any  one  as  to  the  terms  and  conditions  thereof, 
thus  in  effect  denying  the  execution  of  the  contract,  at  least 
80  far  aa  the  restrictive  features  were  concerned.  An  issue 
of  fact  was  thus  joined  upon  the  question  as  to  whether  or  not 
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the  restrictions  of  the  common  law  liability  were  actually 
known  or  assented  to  by  the  plaintiflF.  If  the  defendant,  upon 
whom  the  burden  rested,  failed  to  show  such  assent,  the  re- 
strictions of  liability  were  not  binding  upon  the  plaintiff. 
Wabash  E.  E.  v.  Thomas,  222  111.  337.  If  the  plaintiff  did 
not  know  or  assent  to  the  special  provisions  of  the  contract 
it  is  obvious  that  he  could  not  be  held  to  have  known  that  the 
special  rate  which  it  is  claimed  was  accorded  to  him  under  the 
Federal  Interstate  Commerce  Act,  was  conditioned  upon  hia 
acceptance  of  the  restrictive  conditions  of  the  contract.  The 
contention  that  there  is  a  conflict  in  the  laws  of  the  United 
States  and  those  of  the  state,  and  the  latter  must  give  way  to 
the  former,  is  without  force.  There  is  nothing  in  the  Inter- 
state Commerce  Act  which  prevents  the  law  of  the  state  where 
the  contract  is  made  or  injury  is  done,  from  having  full  force 
and  effect,  even  though  in  doing  so  the  result  be  to  nullify  the 
limitation  contained  in  the  published  schedule  of  rates  and 
uniform  live-stock  contracts,  and  give  the  shipper  larger 
damages  than  he  could  have  obtained  had  he  been  bound  by 
them.  E.  E.  Co.  v.  Hughes,  191  TJ.  S.  477;  E.  E.  Co.  v. 
Solan,  169  U.  S.  133.  The  fact  that  a  contract  between  the 
shipper  and  carrier  violates  the  Interstate  Commerce  Act 
does  not  prevent  or  affect  the  shipper's  right  to  recover  for 
injuries  or  damages  occasioned  by  the  negligence  of  the  car- 
rier in  the  shipment.  Insurance  Co.  v.  Carriers  Co.,  91 
Tenn.  537;  Storage  Co.  v.  Insurance  Co.,  151  U.  S.  368; 
Kirby  v.  C.  &  A.  E.  Co.,  242  111.  418.  Moreover,  the  of- 
ficial classification  of  rates  referred  to  in  the  special  plea  was 
not  introduced  in  evidence,  and  inasmuch  as  we  are  not  re- 
quired to  take  notice  of  the  same  judicially,  we  are  not  called 
upon  to  determine  questions  dependent  upon  its  contents. 

The  first  and  second  refused  instructions  offered  by  the 
defendant  were  properly  refused,  as  they  in  effect  confined 
the  defendant's  liability  to  the  delay,  if  any,  caused  by 
the  crew  of  the  train  upon  which  the  cattle  were  shipped. 
The  plaintiff  was  not  bound  to  prove  that  the  negligence  com- 
plained of  was  due  solely  to  the  particular  individuals  in 
charge  of  the  train.     If  the  delay  was  occasioned  by  any  neg- 
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ligence  in  the  general  operation  of  the  defendant's  railroad,  he 
was  entitled  to  recover. 

For  the  errors  indicated  the  judgment  will  be  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


John  J.  Gilchrist,  Appellee,  v.  Chicago  &  Alton  Railroad 
Company,  Appellant. 

Common  oabbiebs-^ii?^^  makes  prima  facie  case  of  negligence.  Held, 
in  an  action  to  recover  for  the  value  of  a  horse  alleged  to  have  been 
killed  through  the  negligence  of  the  defendant  carrier,  that  proof  of 
delivery  of  such  horse  in  live  and  good  condition  and  of  its  death  while 
in  the  custody  of  the  carrier,  made  a  prima  facie  case  against  it,  sub- 
ject to  be  rebutted  by  proof  that  the  death  of  such  horse  was  not 
caused  by  the  failure  of  the  carrier  to  exercise  the  degree  of  care  wh^ch 
the  nature  of  the  property  required. 

Action  in  case.  Appeal  from  the  Circuit  Court  of  Logan  county; 
the  Hon.  T.  M.  Habbis,  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  1909.    Beversed.    Opinion  filed  May  28, 1910. 

Blink  &  Covey,  for  appellant;  Winston,  Payne,  Steawn 
&  Shaw,  of  counsel. 

Petek  Mukphy  and  Baldwin  &  Stbingeb,  for  appellee. 

Mr  Justice  Puterbaugh  delivered  the  opinion  of  the 
court. 

This  suit  is  brought  to  recover  the  value  of  a  horse  of  the 
plaintiff  alleged  to  have  been  killed  through  the  negligence  of 
the  employes  of  the  defendant  company.  Trial  by  jury  re- 
sulted in  a  judgment  in  favor  of  the  plaintiff  for  $125,  to 
reverse  which  the  defendant  prosecutes  this  appeaL 

The  declaration  charges  that  the  defendant  received  and 
tmdertook  to  carry  the  horse  in  question  from  Lincoln  to 
Bloomington,  and  there  safely  deliver  the  same  to  the  plain- 
tiff;  that  the  horse  was  loaded  into  a  car  upon  the  side  track^ 
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then  switched  from  the  side  track  out  onto  the  main  track 
and  then  taken  down  the  main  track  until  it  reached  the 
train  of  freight  cars  to  which  it  was  to  be  attached ;  that  in 
so  doing  the  servants  of  the  defendant  negligently  ran  the 
locomotive  up  to  and  against  said  car  with  great  force  and 
violence,  by  reason  whereof  the  horse,  while  standing  cross- 
wise in  said  car,  was  thrown  down  upon  the  floor  and  its 
neck  broken,  causing  its  death.  The  evidence  substantiates 
the  charges  of  the  declaration,  except  as  to  what  caused  the 
death  of  the  horse,  it  being  contended  by  the  defendant  that 
while  the  car  containing  the  horse  was  standing  on  the  main 
track,  the  horse  became  frightened  by  the  noise  of  the  locomo- 
tive passing  on  the  other  track,  causing  him  to  rear  up,  throw 
himself  and  break  his  neck.  Proof  of  the  delivery  of  the  horse 
in  live  and  good  condition  and  its  death  while  in  the  custody 
of  the  defendant,  made  a  prima  fade  case  against  the  defend- 
ant, subject  to  be  rebutted  by  proof  that  the  death  of  the  horse 
was  caused  not  by  the  failure  of  the  defendant  to  exercise  the 
d^;ree  of  care  which  the  nature  of  the  property  required. 
Burke  v.  Ex.  Co.,  87  111.  App.  505;  R.  Co.  v.  Fox,  118  HL 
App.  180 ;  R.  Co.  v.  Johnson,  114  111.  App.  545.  The  ma- 
terial issue  of  fact  involved  in  the  case  is  therefore  whether 
the  horse  was  caused  to  fall  by  reason  of  the  negligent  man- 
ner in  which  the  car  was  handled,  or  by  reason  of  its  inherent 
vice. 

The  clear  preponderance  of  the  evidence,  which  was  large- 
ly the  testimony  of  witnesses  called  by  the  plaintiff,  and 
which  we  have  carefully  considered,  establishes  that  the 
horse  was  unaccustomed  to  the  noise  of  moving  locomotives 
and  cars,  and  that  while  the  car  in  which  it  was  loaded  was 
standing  upon  the  main  track,  after  having  been  switched 
from  the  side  track,  the  locomotive  passed  by  said  car  on  the 
side  track  about  8  feet  distant  from  the  main  track,  and  that 
the  horse  became  frightened  at  the  noise  necessarily  attendant 
upon  the  operation  of  the  locomotive,  reared  up  and  fell 
down,  and  that  by  reason  of  the  shortness  of  the  halter  by 
which  it  had  been  tied  by  the  plaintiff  to  the  slats  of  the  car, 
the  weight  of  its  body  was  thrown  upon  its  neck,  causing 
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its  neck  to  break.  The  death  of  the  horse  was  therefore 
not  due  to  a  want  of  care  on  the  part  of  the  carrier  but  to  its 
own  proper  or  inherent  vice,  and  the  burden  cast  upon  the  de- 
fendant was  overcome.  The  evidence  was  manifestly  insuf- 
ficient to  establish  the  charge  that  the  loss  of  the  horse  was 
occasioned  by  the  negligence  of  the  defendant  as  chi^rged  in 
the  declaration,  and  the  verdict  returned  was  clearly  against 
the  weight  of  the  evidence. 

The  judgment  will  be  reversed  and  the  clerk  will  embody 
in  the  judgment  the  finding  that  the  defendant  was  not 
guilty  of  the  negligence  charged  in  the  declaration. 

Reversed. 


Lucinda  Stailey,  Appellee,  v.  Illinois  Midland  Coal  Com* 
pany.  Appellant 

7KBDI0TB— 4oAefi  wi  ttside  €ts  against  the  evidence.  A  verdict  clearly 
and  manifestly  against  the  weight  of  the  evidence  will  be  set  aside 
on  review. 

Action  in  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  Circuit  Court  of  Sangamon  county ;  the  Hon.  James  A.  CsEiaH- 
TON,  Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1909. 
Beversed  and  remanded.    Opinion  filed  May  28,  1910. 

Beown,  Wheeleb,  Beoww  &  Hay,  for  appellant ;  Mastin 
k  Shebloce,  of  counsel. 

Dbenkan,  Bebnasd  &  Lawler  and  0.  F.  Mobtimeb, 
for  appellee. 

.  Mb.  Justice  Putebbaugh  delivered  the  opinion  of  the 
court 

This  is  an  appeal  by  defendant  from  a  judgment  for  the 
sum  of  $5000  rendered  against  it  in  favor  of  the  plaintiff, 
who  sued  as  widow  and  next  of  kin  of  Thomas  Stailey,  de- 
ceased.    The  action  is  predicated  upon  the  alleged  wilful 
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violation  of  the  Statute  relative  to  Mines  and  Miners,  where- 
by the  death  of  the  said  Thomas  Stailey,  who  was  a  shot 
firer  employed  in  the  mine  of  the  defendant,  resulted. 

The  first  count  of  the  declaration  avers  the  necessity  for 
plaintiff's  husband  to  fire  shots  placed  by  miners;  the  duty 
of  miners  to  leave  pillars  of  sufficient  strength  between  rooms 
and  the  violation  of  such  duty;  the  wilful  failure  by  the 
mine  manager  to  instruct  said  miners  to  so  run  rooms  as 
to  leave  pillars  of  sufficient  size,  and  to  visit  working  places 
as  often  as  practicable.  The  second  count  avers  wilful  fail- 
ure by  the  mine  examiner  to  discover  the  dangerous  condi- 
tion of  a  certain  pillar  between  certain  specified  rooms  and 
to  report  as  to  the  same.  The  third  count  avers  the  failure 
of  the  mine  examiner  to  visit,  inspect,  mark,  report,  record, 
and  to  keep  Stailey  from  entering  the  mine.  The  fourth 
count  avers  a  wilful  failure  by  the  mine  manager  to  cause 
certain  dangerous  conditions  then  existent  to  be  properly 
marked,  and  a  wilful  failure  to  display  a  danger  signal 
where  there  was  a  weak  pillar  of  coal. 

The  evidence  discloses  that  Stailey,  a  coal  miner  33  years 
of  age,  was  on  January  25,  1908,  and  had  been  for  six 
months  prior  thereto,  employed  at  the  defendant's  mine  as  a 
shot  firer.  About  two  o'clock  in  the  afternoon  of  said  day, 
he,  in  company  with  one  Cutcabbage,  a  companion  shot  firer, 
visited  and  inspected  the  shots  which  had  been  drilled  and 
prepared  by  the  miners  in  rooms  5  and  6  of  a  certain  entry. 
Prior  to  that  time,  three  shots  had  been  prepared  in  room  6, 
one  of  which  was  placed  on  the  left  side  of  the  "face,"  one 
near  the  center,  and  one  about  five  or  six  feet  back  of  the 
"face'^  on  the  right  or  north  rib  or  pillar  of  said  room.  The 
latter  shot  was  driven  not  directly  toward  the  face  of  the 
mine  but  in  a  northeasterly  direction,  toward  room  No.  5 
on  the  north.  At  the  time  of  Stailey's  inspection,  room  No. 
6  had  been  driven  west  about  198  feet  from  the  entrance,  and 
room  No.  5  had  been  driven  west  about  206  feet  Some- 
where from  12  to  25  feet  back  of  the  shot  in  question,  a 
'^horseback"  had  been  passed.  The  last  cross-cut  in  the  pil- 
lar between  the  rooms  was  from  70  to  90  feet  east  or  back 
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of  the  shot  in  question,  but  there  was  a  cross-cut  in  the  north 
pillar  of  rooms  4  and  5,  about  58  feet  back  of  said  shot 
After  Stailey  and  Cutcabbage  had  finished  their  inspection 
of  all  shots  prepared,  they  started  at  about  five  o'clock  to 
fire  the  same.  The  method  pursued  was  that  known  as  con- 
tinuous firing;  that  is  to  say,  one  of  them  would  go  ahead 
and  shorten  the  fuses  while  the  other  would  fire  the  shots. 
Cutcabbage  testified  that  when  they  reached  room  6  he  light- 
ed two  shots  on  the  left  side  of  the  room  while  Stailey  light- 
ed the  shot  in  the  pillar  between  rooms  5  and  6 ;  that  then 
Stailey  went  toward  the  face  of  room  5  and  Cutcabbage 
through  the  cross-cut  to  room  4;  that  there  were  only  two 
shots  in  room  5,  both  in  the  "face ;"  that  Stailey  lighted  the 
one  on  the  right-hand  side  first,  and  then  went  to  the  one  on 
the  left-hand  side,  and  as  he  was  kneeling  down  to  light  it, 
the  shot  lighted  by  him  in  room  6  exploded  and  blew  him 
over  toward  the  shot  he  had  lighted  in  room  5,  which  when 
it  exploded  threw  him  back  toward  the  center  of  room  6, 
instantly  killing  him. 

The  disputed  questions  of  fact  in  the  case,  upon  which 
the  evidence  is  exceedingly  conflicting,  are  as  to  the  width 
and  inclination  of  the  rooms,  the  width  of  the  pillar  between 
rooms  5  and  6,  the  position  and  direction  of  the  shot  in  the 
rib,  and  the  distance  of  the  nearest  cross-cut,  all  of  which 
questions  are  material  as  tending  to  show  the  condition  of 
the  shot  at  the  time  of  its  inspection  and  firing,  and  the  pur- 
pose for  which  said  shot  was  placed,  it  being  the  contention 
of  the  defendant  that  the  same  was  placed  preparatory  to 
making  a  cross-cut,  which  was  required  by  good  mining  by 
reason  of  the  fact  that  a  "horseback"  had  just  been  passed ; 
that  it  was  not  a  practicable  shot  for  any  other  purpose,  and 
that  the  deceased  as  an  experienced  miner  should  have  so 
known.  The  plaintiff  insists  that  by  reason  of  the  two  rooms 
not  being  driven  parallel  but  toward  each  other,  an  unusual- 
ly thin  rib  was  left  between  the  two  rooms,  thus  creating  a 
dangerous  condition  which  should  have  been  discovered  by 
the  mine  manager  and  mine  examiner  in  the  proper  perform- 
ance of  their  statutory  duties.     It  is  obvious  if  the  shot  in 
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question  was  so  placed  as  to  indicate  to  a  practical  miner 
that  the  same  was  designed  to  blow  through  the  rib  and  make 
a  cross-cut,  no  dangerous  place  within  the  meaning  of  thd 
Statute  existed,  and  there  was  no  violation  of  the  Statute  as 
charged  in  the  declaration,  and  hence  could  be  no  recovery. 
If,  however,  the  contention  of  the  plaintiff  is  warranted  by 
the  evidence,  the  defendant  was  guilty  of  a  wilful  violation 
of  the  statute,  for  it  is  admitted  that  the  mine  examiner  did 
not  inspect  or  mark  the  place  in  question,  nor  make  any 
report  or  record  of  its  being  in  an  unsafe  condition.  !N'or  did 
the  mine  manager  see  that  the  place  was  properly  marked 
and  that  danger  signals  were  displayed  as  required  by  the 
statute. 

A  careful  examination  and  consideration  of  the  evidence, 
which  we  shall  not  undertake  to  rehearse  or  discuss  at  length, 
impels  us  to  the  conclusion  that  the  evidence  was  insufficient 
to  warrant  the  jury  in  finding  a  dangerous  condition,  within 
the  meaning  of  the  statute,  at  the  time  Stailey  and  the  other 
miners  went  down  to  work  on  the  morning  oi  the  accident 
The  greater  weight  of  the  evidence  clearly  shows  that  the 
shot  placed  in  the  thin  pillar  in  question  was  preparatory  to 
making  a  cross-cut.  As  it  has  been  said,  a  "horseback"  in 
both  rooms  had  just  been  passed,  and  after  passing  that  both 
rooms  were  widened.  The  testimony  of  witnesses  ex- 
perienced and  expert  in  mining  was  to  the  effect  that  it  was 
the  usual  and  better  practice  to  make  cross-cuts  after  pass- 
ing through  a  "horseback."  Furthermore,  the  statute  re- 
quires cross-cuts  to  be  made  not  less  than  60  feet  apart,  and 
there  is  evidence  tending  to  show  that  the  end  of  the  hole 
where  the  shot  was  placed  was  approximately  that  distance 
from  the  last  cross-cut  in  room  5.  Moreover,  the  mine 
manager  testified,  without  direct  contradiction,  that  he  had 
ordered  a  cross-cut  made  at  that  particular  place.  The  rough 
drawings  or  plats  offered  in  evidence,  we  think,  tend  to  sup- 
port this  theory.  The  only  evidence  introduced  by  the  plain- 
tiff to  overcome  the  circumstances  above  detailed,  and  the 
testimony  of  the  mine  manager,  is  the  testimony  of  Albert 
Stailey  and  the  mine  inspector  to  the  effect  that  the  shot  was 
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a  lifting  shot;  that  is,  a  shot  placed  for  the  purpose  of  lifting 
the  coal  out  of  room  6. 

Feeling  satisfied  that  the  verdict  was  clearly  against  the 
weight  of  the  evidence,  it  becomes  our  duty  to  reverse  the 
judgment  rendered  thereon  and  to  remand  the  cause  for  a 
new  trial. 

Reversed  and  remanded. 


Albertina  Leischner,  Appellee,  v.  Simon  Kaiser,  Executor, 

Appellant 

1.  DowkB — sections  10  and  12  of  Act  construed.  By  virtue  of  the 
Statutes  of  Descent  and  Dower  the  legislature  intended  that  in  the 
distribution  of  the  assets  of  deceased  persons  where  there  are  no 
children  or  descendants  of  children  the  surviving  spouse  shall  receive 
a  greater  share  than  otherwise;  therefore,  in  such  condition  of  heirship, 
said  acts  being  construed  together,  a  widow  is  entitled  to  take  one-half 
of  the  personal  property  of  her  deceased  husband,  who  has  died 
testate  without  making  provision  for  her,  under  section  12  of  the 
Dower  Act,  irrespective  of  the  fact  that  she  has  made  no  renunciation, 
an  election  to  take  imder  section  12  being  sufficient  to  fix  the  rights  of 
such  widow. 

2.  Intebbst— ioAen  properly  allowed  against  executor.  An  ezeeutor 
who  illegally  withholds  the  distributive  share  of  a  widow,  or  a  portion 
thereof,  is  properly  chargeable  with  interest. 

3.  Tknddi — when  does  not  stop  running  of  interest.  A  tender  if 
not  unconditional  is  unavailing  to  stop  the  running  of  interest. 

4.  Costs — when  should  he  paid  in  course  of  administration.  If  an 
executor  has  prosecuted  appeals  in  good  faith,  the  costs  incurred  in 
connection  therewith  are  properly  ordered  paid  by  such  executor  in  due 
course  of  administration. 

Appeal  from  Circuit  Court  of  Champaign  county;  the  Hon.  Solon 
PanARiCK,  Judfs  presiding.  Heard  in  this  court  at  the  November 
term,  1909.    Affirmed.    Opinion  filed  May  28,  1910. 

ScHUKAGHEB  &  BuscH^  for  appellants 
Eluc  J.  Hawbakeb^  for  appellee. 
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Mr.  Justice  Putebbaitoh  delivered  the  opinion  of  the 
court 

The  only  question  presented  for  determination  by  this  ap* 
peal  is  one  of  law,  arising  out  of  the  following  undisputed 
facts :  Simon  Leischner  died  on  or  about  July  8,  1907,  leav- 
ing Albertina  Leischner  his  widow,  but  no  children  or 
descendants  of  children  surviving  him.  At  the  time  of  his 
death  he  owned  no  real  estate  whatever.  By  his  will,  which 
was  admitted  to  probate  by  the  county  court  August  19, 1907, 
he  made  no  provision  for  his  wife  Albertina  Leischner,  nor 
was  her  name  mentioned  in  said  instrument  Letters  testa* 
mentary  were  issued  to  Simon  Kaiser  as  Executor  of  said 
will.  Said  executor  proceeded  to  reduce  said  estate  to  his 
possession,  and  realized  therefrom  the  sum  of  $15,228.48 
hi  cash,  out  of  which  he  paid  to  Albertina  Leischner  the 
sum  of  $2,000  in  full  of  her  award  as  widow.  He  afterward 
tendered  to  said  widow  the  sum  of  $4092.75,  being  one-third 
of  the  amoimt  remaining  in  his  hands  for  .distribution,  upon 
condition  that  she  accept  the  same  in  full  payment  of  her  dis- 
tributive share  of  said  estate.  She  refused  to  accept  said 
sum  upon  such  condition,  and  claimed  the  right  to  and  did 
elect  to  take  in  lieu  of  dower,  under  section  12  chapter  31 
of  the  State,  one-half  of  the  remaining  personal  estate,  all  of 
the  debts  and  claims  against  said  estate  having  been  paid  in 
full.  Thereafter  she  filed  her  petition  in  the  county  court, 
praying  that  she  be  allowed  her  legal  share  in  said  estate  and 
that  said  executor  be  cited  to  appear  and  make  final  report 
Upon  a  hearing  on  said  petition  the  county  court  decreed  that 
Albertina  Leischner  as  widow  was  entitled  to  have  half  of 
said  estate,  and  further  that  the  executor  pay  interest  at  the 
rate  of  five  per  cent,  per  annum  upon  the  net  amount  found 
to  be  due  her,  from  and  after  August  3,  1908.  Upon  an  ap- 
peal by  the  executor  the  circuit  court  aflSrmed  such  order, 
and  decreed  further  that  the  costs  of  the  proceeding  be  paid 
by  the  executor  in  due  course  of  administration. 

It  is  contended  by  appellant,  that  to  entitle  appellee  to 
elect  under  section  12,  there  must  have  been  in  her  a  sub- 
sisting right  of  dower  in  her  husband's  estate;  and  further. 
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that  the  election  provided  for  in  said  section  can  he  made 
only  in  case  of  a  renunciation,  and  there  heing  no  provision, 
devise  or  hequest  for  or  to  her  under  the  will  there  was  noth- 
ing that  she  could  renounce;  and  that  the  failure  of  her 
hushand  to  provide  for  her  merely  operated  to  nullify  the 
will  to  the  extent  of  her  "legal  rights",  which  is  to  take  one- 
third  of  the  personal  estate  after  payment  of  debts  and  costs, 
under  section  10  of  the  "Dower  Act".  Appellee's  contention 
is  that  she  was  entitled  under  the  circumstances  to  elect 
whether  to  take  under  the  provisions  of  either  section  12  or 
section  10  of  said  Act. 

The  sections  in  question  read  as  follows: 

*T)owER  Barred  By  Devises,  Etc. — ^Electioh-  And  Re- 
nunciation. §  10.  Any  devise  of  land,  or  estate  therein,  or 
any  other  provision  made  by  the  will  of  a  deceased  husband 
or  wife  for  a  surviving  wife  or  husband,  shall,  unless  other- 
wise expressed  in  the  will,  bar  the  dower  of  such  survivor  in 
the  lands  of  the  deceased,  unless  such  survivor  shall  elect  to 
and  does  renounce  the  benefit  of  such  devise  or  other  pro- 
vision, in  which  case  he  or  she  shall  be  entitled  to  dower  in 
the  lands  and  to  one-third  of  the  personal  estate  after  the  pay- 
ment of  all  debts." 

"In  Case  Will  Renounced — Election  To  Take  In 
Lieu  Of  Dower.  §  12.  If  a  husband  or  wife  die  testate,  leav- 
ing no  child  or  descendants  of  a  child,  the  surviving  husband 
or  wife  may,  if  he  or  she  elect,  have,  in  lieu  of  dower  in  the 
estate  of  which  the  deceased  husband  or  wife  died  seized, 
(whether  the  right  to  such  dower  has  accrued  by  renuncia- 
tion as  hereinbefore  provided,  or  otherwise,)  and  of  any 
share  of  the  personal  estate  which  he  or  she  may  be  entitled 
to  take  with  such  dower,  absolutely,  and  in  his  or  her  own 
right,  one-half  of  all  the  real  and  personal  estate  which  shall 
remain  after  the  payment  of  all  just  debts  and  claims 
against  the  estate  of  the  deceased  husband  or  wife.  The 
election  herein  provided  for  may  be  made  whether  dower 
has  been  assigned  or  not,  and  at  any  time  before  or  within 
two  months  after  notification  to  the  survivor  of  the  payment 
of  debts  and  claims,  and  not  afterwards." 

The  precise  question  thus  presented  has  not  been  directly 
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adjudicated  by  our  Supreme  Court  Appellant  relies  chief- 
ly upon  Laurence  v.  Balch,  195  111.  626,  in  which  the  facts 
were  almost  identical  with  those  here  presented.  In  that 
case  Laura  J.  Laurence  died  testate  leaving  a  surviving  hus- 
band but  no  child  or  descendant  of  a  child  or  children.  By 
her  will  she  disposed  of  her  entire  estate,  which  consisted 
wholly  of  personal  property,  but  made  no  provision  for  her 
surviving  husband.  He  claimed  that  under  this  state  of 
facts  he  took  her  entire  estate  after  payment  of  debts  and 
costs,  under  the  provisions  of  section  1,  of  the  Statute  of 
Descent.  The  court  held  that  there  being  a  will  the  estate 
was  not  intestate  property,  and  the  effect  of  failing  to  pro- 
vide for  the  surviving  husband  merely  operated  to  nullify 
the  will  to  the  extent  of  the  legal  right  of  the  husband, 
under  section  10  of  the  Dower  Act,  to  take  one-third  of  the 
personal  estate  after  the  payment  of  debts  and  costs,  and 
further  that  inasmuch  as  the  wife  had  the  right  to  dispose 
of  her  property  by  will  as  she  saw  fit,  except  that  she  oould 
not  deprive  her  surviving  husband  of  the  right  conferred 
upon  him  by  sections  10  and  12  of  the  Dower  Act,  and  she 
having  disposed  of  her  entire  estate  by  will,  the  Statute  of 
Descent  had  no  application.  The  opinion,  after  reciting  that 
it  was  "conceded  by  both  parties  that  the  only  question 
presented  for  decision  here  is  whether  the  appellant  is  en- 
titled to  the  whole  or  only  to  one-third  of  his  deceased  wife's 
estate  remaining  after  the  payment  of  debts  and  costs," 
holds  that  the  estate  of  the  wife  was  not  intestate  property 
and  that  the  appellant  was  only  entitled  to  one-third  of 
such  estate  remaining  after  payment  of  debts  and  costs. 
While  such  holding  seems  to  support  the  position  of  appel- 
lant, we  do  not  regard  it  as  controlling  in  the  present  case. 
The  appellant  in  the  case  cited  having  conceded  that  if  the 
Statute  of  Descent  was  inapplicable  he  was  only  entitled 
to  one-third,  and  it  not  being  the  province  or  duty  of  the 
court  to  protect  or  award  to  him  greater  rights  than  he  him- 
self asserted,  it  only  remained  to  adopt  the  conceded  al- 
ternative. 

In  Giger  v.  Bishop,  231  111.  472,  in  stating  the  case, 
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the  writer  of  opinion  says:  "Jacob  Busch  died  in  Mercer 
County  leaving  Mary  Busch  his  widow.  He  had  no  chil- 
dren. The  widow  renounced  the  will  and  elected  to  take 
under  the  statute.  The  entire  estate  being  personal  prop- 
erty, the  widow  become  entitled  to  one-half  of  the  estate 
under  the  statute."  The  Appellate  Court  in  its  opinion  in 
the  same  case  (135  111.  App.  448)  says:  "Jacob  Busch 
died  testate.  He  left  a  widow  but  left  no  children.  The 
estate  was  composed  of  personalty  only.  The  widow  re- 
nounced the  will  and  thereby  became  entitled  to  one-half 
the  estate.     Revised  Statutes,  chapter  41,  section  12." 

In  GuUett  v.  Farley,  164  111.  566,  it  is  held  that  upon 
renouncing  the  provisions  of  her  husband's  will,  a  widow, 
where  no  child  or  descendant  of  a  child  is  living,  may  either 
claim  dower  and  one-third  of  the  personal  estate  under 
section  10  of  the  Dower  Act,  or  one-half  the  real  and  per- 
sonal estate  under  section  12  of  the  same  act,  but  that  she  is 
not  entitled  to  both. 

In  Scheible  v.  Rinck,  195  111.  636,  the  court  in  referring 
to  Section  12  of  the  Dower  Act,  says :  "It  has  no  applica- 
tion to  the  case  of  a  surviving  husband  or  wife  who  has 
accepted  the  provisions  of  a  will  and  thereby  takes  property 
by  devise  and  not  by  right  of  dower.  It  applies  only  to  a 
husband  or  wife  whose  right  of  dower  has  not  been  barred, 
— as,  for  instance,  the  husband  or  wife  to  whom  nothing  has 
been  devised  or  bequeathed  by  the  will  of  the  deceased  or 
to  whom  a  devise  or  bequest  is  given  accompanied  by  an  ex- 
pression in  the  will  showing  it  was  not  the  intention  of  the 
testator  or  testatrix  that  the  devise  or  bequest  should  be  in 
bar  of  the  right  of  dower,  or  who  has  renounced  in  ac- 
cordance with  the  statutory  requirements  the  devise  or  be- 
quest There  must  be  a  subsisting  right  of  dower  to  entitle 
a  surviving  wife  or  hu8b|pd  to  make  the  election  provided 
for  in  said  section  12." 

In  Blankenship  v.  Hall,  233  111.  116,  the  court  says:  "If 
he  (the  husband)  dies  testate,  she  (his  widow)  has  a  dower 
interest  in  all  the  lands  of  which  he  was  seized  during  cover- 
ture and  which  he  has  not  relinquished  in  legal  form;  and 
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she  may  under  section  12  of  said  Dower  Act,  where  there 
is  no  child  or  descendant  of  a  child,  elect  to  take  in  lieu  of 
dower  in  the  statute  of  which  the  hushand  died  seized,  and 
of  any  share  of  the  personal  estate  which  she  may  be  entitled 
to  take  with  such  dower,  one-half  of  all  the  real  and  personal 
estate  which  shall  remain  after  the  payment  of  the  just 
debts  and  claims  against  the  estate  of  her  deceased  husband.'' 
The  court  further  says :  "There  has  been  a  manifest  desire 
on  the  part  of  the  law  makers  of  this  state,  to  provide  for 
the  support  of  the  wife  not  only  during  the  lifetime  of  the 
husband,  but  also  after  his  death.  As  this  court  said  in  re 
Taylor's  will,  55  111.  252,  on  page  259,  'We  do  not  go  too 
far  when  we  say  that  it  has  become  a  sort  of  common  law  in 
this  state  that  this  support  shall  be  in  all  cases  one-third  of 
the  husband's  real  estate  for  life  and  one-third  of  the  per- 
sonal estate  forever  which  shall  remain  after  the  payment 
of  debts.' " 

In  Kichardson  v.  Trubey,  240  111.  476,  it  appears  from 
the  opinion  that  Mrs.  Trubey  died  testate,  leaving  a  husband 
surviving  her  but  no  descendants.  At  the  time  of  her  death 
she  owned  certain  real  and  personal  estate.  By  her  will 
she  devised  and  bequeathed  to  her  husband,  "whatever  in- 
terest in  my  estate  he  may  be  entitled  to  under  the  laws 
and  statutes  of  the  State  of  Illinois."  The  remainder  of 
her  estate  she  devised  and  bequeathed  to  certain  brothers, 
sisters  and  nieces.  It  was  held  that  whether  under  the 
language  quoted,  the  surviving  husband  was  entitled  to  the 
interest  he  would  have  taken  at  law  had  his  wife  died  in- 
testate, or  the  interest  he  would  have  taken  had  she  died 
testate  as  to  all  her  property  without  providing  for  him,  de- 
pended wholly  upon  the  testatrix's  intention  as  expressed 
in  the  whole  will,  as  the  words  had  no  fixed  meaning.  In 
its  opinion  the  court  says:  "W^ think  it  clear  that  what 
the  testatrix  intended  her  husband  to  have,  was  such  interest 
in  her  estate  as  he  would  take  under  the  laws  of  the  state, 
she  dying  testate  as  to  all  her  property,  and  making  no  pro- 
vision for  him  by  her  will.  The  property  to  which  he  would 
then  be  entitled  would  be,  first,  one-third  of  her  personal 
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property  after  the  payment  of  debts;  second,  homestead; 
third,  dower  in  the  remainder  of  her  real  estate.  In  such 
event  he  could,  of  course,  alter  his  rights  by  making  elec- 
tion under  Section  12,  supra,  just  as  he  might  have  done 
here  by  such  an  election  or  by  renouncing  and  making  such 
an  election.'^ 

In  view  of  the  foregoing  authorities,  and  what  we  are 
convinced  is  a  fair  construction  of  the  Statute,  we  are  of 
opinion  that  the  position  of  appellant  is  untenable,  and  that 
the  chancellor  properly  held  that  appellee  was  entitled  to  one- 
half  of  the  estate.  It  is  obvious  from  the  provisions  of  the 
acts  relative  to  Descent  and  Dower,  that  the  legislature  in- 
tended, and  reason  and  justice  would  seem  to  dictate,  that  in 
the  distribution  of  the  estate  of  deceased  persons,  where  there 
are  no  children  or  descendants  of  children,  the  surviving 
spouse  shall  receive  a  greater  share  than  otherwise. 

It  was  not  error  to  allow  interest  on  the  amount  due 
appellee  under  the  circumstances  disclosed  by  the  evidence. 
Gullett  V.  Farley,  supra;  Warner  v.  Warner,  235  111.  448. 
The  tender  relied  upon  was  unavailing  to  stop  interest,  as  it 
was  not  unconditional.  Pulsi'fer  v.  Shepard,  86  IlL  518. 
We  are  satisfied  that  the  respective  appeals  by  the  executor 
were  prosecuted  in  good  faith,  and  it  was  therefore  not 
improper  to  order  the  costs  occasioned  thereby  to  be  paid 
by  the  executor  in  due  course  of  administration. 

The  decree  of  the  circuit  court  is  affirmed. 

Affirmed. 

Mr.  Justice  Philbrick  took  no  part 


Bernard  McDermott,  Appellee,  v.  Springfield  Coal  Mining 
Company,  Appellant 

1.  IirsTBUcnoNS — when  peremptory  properly  refused,  A  peremptory 
instruction  is  properly  refused  if  there  is  evidence  tending  to  establish 
a  right  of  recovery. 

2.  Instbuctions — must  not  ignore  element  essential  to  recovery.  In 
am  action  for  personal  injuries  an  instruction  which  authorizes  the 

Vol.  clvi.— 9. 


Digitized  by 


Google 


130  Appellate  Courts  of  Illinois. 

McDermott  v.  Springfield  Coal  M.  Co.,  ]56  111.  App.  129. 

jury  to  find  a  verdict  for  the  plaintiff  if  certain  facts  are  found,  it 
erroneous  if  it  ignores  any  element  essential  to  a  recovery. 

3.  Master  and  servant — doctrine  of  assumed  risk  defined,  A  8«r- 
vant  assumes  not  only  the  ordinary  risks  incident  to  his  employxMmt 
but  also  all  dangers  which  are  obvious  and  apparent  notwithstanding 
the  master  may  have  failed  in  his  duty  to  furnish  the  servant  with 
a  place  ordinarily  safe  in  which  to  work. 

4.  Nbolioencb — what  not  as  a  matter  of  law.  In  an  action  for 
personal  injuries  suffered  by  a  mule  driver  while  employed  in  a  mine, 
held,  that  it  was  not  negligence,  as  a  matter  of  law,  to  fail  to  provide  a 
oar  with  a  bumper. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Sangamon  county;  the  Hon.  R.  B.  Shirley,  Judge,  presiding.  Heard 
in  this  court  at  the  November  term,  1909.  Reversed  and  remanded. 
Opinion  filed  May  28,  1910. 

CoNKLiNo  &  Irwin,  and  J.  C.  McBridb,  for  appellant. 
A.  Salzenstein  and  T.  J.  Condok,  for  appellee. 

Mr.  Justice  Putbrbaugh  delivered  the  opinion  of  the 
court. 

This  is  an  action  in  case  for  the  recovery  of  damages  sus- 
tained by  the  plaintiff  through  the  alleged  negligence  of 
the  defendant  company  while  he  was  employed  as  a  mule- 
driver  in  its  mine.  A  judgment  was  rendered  in  favor  of  the 
plaintiff  for  $900  to  reverse  which  this  'appeal  was  prose- 
cuted by  the  defendant. 

The  declaration  alleges  that  on  August  18,  1908,  the  de- 
fendant operated  a  coal  mine;  that  the  plaintiff  was  era- 
ployed  as  a  driver  in  said  mine,  and  hauled  loaded  cars, 
drawn  by  mules,  from  the  parting  to  the  bottom,  and  empty 
cars  from  the  bottom  to  the  parting;  that  it  was  the  duty 
of  the  defendant  to  use  reasonable  care  to  provide  the  plain- 
tiff reasonably  safe  cars  having  bumpers  on  the  ends  of 
them ;  that  while  in  the  course  of  his  employment  the  plain- 
tiff was  driving  a  team  of  mules  tandem,  attached  to  eleven 
coal  cars,  from  the  south  main  entry  to  the  bottom  of  tlie 
mine,  it  became  necessary,  on  account  of  conditions  existing 
on  the  roadway,  for  him  to  get  off  of  the  car  on  which  he  was 
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seated  and  from  the  ground  urge  tho  mules  forward  over 
certain  obstructions ;  that  after  he  had  done  so  he  started  to 
get  on  the  forward  car  on  which  he  was  riding;  that  in  so 
doing,  "he  attempted  to  place  his  foot  where  the  bumpers  of 
said  car  should  have  been,  as  was  the  usual  and  customary' 
manner  of  mounting  from  the  ground  to  such  cars,  and  said 
bumpers  being  gone,  of  which  he  had  no  knowledge,  and 
using  ordinary  care  and  caution  had  not  discovered,  he  was 
sliding  and  falling  toward  the  railroad  track  and  in  danger 
of  falling  thereon  and  having  the  cars  run  over  him,  and  in 
order  to  save  himself,  using  reasonable  care  and  caution  for 
his  own  safety,  his  face  and  head  with  great  force  and 
violence  came  in  contact  with  some  hard  substance  which  the 
defendant  had  placed  or  allowed  to  be  and  remain  near  said 
track,"  whereby  he  was  injured. 

The  evidence  shows  that  McDermott  had  been  driving 
mules  in  mines  for  twelve  years  prior  to  the  accident,  and 
had  driven  the  same  team,  on  the  same  run,  in  defendant's 
mine  for  about  three  months,  and  was  hauling  empty  cars  to 
and  loaded  cars  from  the  parting  in  the  main  west  entry. 
On  the  morning  of  the  accident  he  had  brought  a  trip  of 
empties  to  the  parting  from  the  bottom,  and  placed  them  on 
the  empty  parting  track.  He  then  unhitched  his  mules  and 
drove  them  through  a  cross-cut,  to  the  loaded  parting  track 
and  hitched  them  on  to  a  trip  of  loaded  cars,  by  fastening 
the  tail-chain  to  the  draw-bar  which  was  attached  to  the 
middle  bottom  board  of  the  front  car  and  was  about  ten 
inches  above  the  entry  floor.  The  bottom  of  the  cars  was 
32  inches  wide  and  constructed  of  three  boards  laid  length- 
wise. The  bumpers  on  the  cars  were  made  by  the  projection 
of  the  two  outer  boards  of  the  car  bottom,  each  of  which  pro- 
jected out  three  or  four  inches  beyond  the  middle  board  of 
the  bottom,  and  would,  had  they  been  in  place,  have  been  on 
a  level  with  and  four  or  five  inches  from  the  hole  in  the 
draw-bar,  into  which  the  tail-chain  was  hooked. 

McDermott  testified  that  after  he  had  hitched  his  team  to 
the  trip,  he  went  back  along  the  south  side  of  the  trip,  put 
the  tail-light  on  the  rear  car,  and  then  retunied  along  the 
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same  side  and  went  up  in  front  of  the  mules  to  keep  the 
leader  from  going  into  the  cross-cut ;  that  after  the  mules  had 
passed  the  cross-cut  he  stepped  on  the  south  bumper  on  the 
car,  sat  down  on  the  seat  facing  south,  and  rode  in  this 
position  about  three  hundred  yards  until  he  came  to  a  place 
where  there  was  some  dirt  in  the  entry,  where  he  got  off  the 
trip  to  start  the  team,  which  had  stopped;  that  he  crossed 
over  in  front  of  the  cars,  and  when  up  along  the  north  side 
of  the  entry  until  he  •had  started  the  team ;  that  he  then 
stopped  and  stood  waiting  until  the  front  car  was  about  four 
feet  from  him,  when  he  stepped  for  the  north  bumper  to  get 
on  the  seat ;  that  he  did  not  think  anything  about  the  bumper, 
but  when  he  stepped  for  the  bumper  and  missed  it,  he  knew 
it  was  not  there;  that  when  he  stepped  and  missed  the 
bumper  he  started  to  fall,  grabbed  the  front  of  the  car  with 
his  left  hand  and  the  side  of  the  car  with  his  right  hand  and 
dragged  himself  up;  that  he  did  not  go  under  the  car  and 
that  he  was  caught  by  something  along  the  side  of  the  car, 
but  what  it  was  he  did  not  know,  and  that  the  next  he  knew 
he  was  laying  in  front  of  his  trip,  in  the  middle  of  the  track, 
and  the  front  of  the  trip  was  from  twenty  to  thirty  feet 
from  where  he  fell. 

The  evidence  for  defendant  tends  to  show  that  the  plain- 
tiff, after  the  accident,  stated  that  the  bumper  was  off  of  the 
car  and  that  he  was  caught  by  a  bar  over  the  track,  called  the 
low-bar,  when  he  attempted  to  jump  on  the  car  while  it  was 
in  motion.  The  evidence  for  the  defendant  further  tends  to 
show  that  there  was  no  prop  along  where  the  plaintiff  was 
injured,  nor  any  debris  along  the  side  of  the  car  by  which  he 
could  have  been  injured;  that  an  examination  made  after 
the  accident  indicated  that  he  had  not  been  caiight  along  the 
side  of  the  track  as  he  claimed,  but  had  been  knocked  off  the 
car  by  a  low  cross-bar  under  which  he  had  passed ;  that  the 
seat  on  such  car  was  only  about  twenty-six  inches  above  the 
ground,  so  that  it  was  unnecessary  to  use  the  bumper;  that 
bumpers  were  placed  on  the  cars  for  the  sole  purpose  of  pro- 
tecting the  draw-bars  and  the  ends  of  the  cars  and  to  prevent 
the  cars  locking  on  turns,  and  further,  that  there  was  no 
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necessity  for  the  plaintiff  getting  on  the  trip  while  it  was  in 
motion,  as  he  had  full  control  of  the  trip. 

There  was  evidence  tending  to  establish  a  right  of  re- 
covery, and  the  court  properly  refused  to  direct  a  verdict  for 
the  defendant 

The  first  instruction  given  for  the  plaintiff  tells  the  jury 
that  if  they  found  from  the  evidence  that  the  plaintiff  had 
made  out  his  case  as  laid  in  the  declaration,  by  the  pre- 
ponderance of  the  evidence,  they  should  find  the  issues 
against  the  defendant.  In  order  to  recover  it  was  essential 
that  the  plaintiff  should  prove  that  the  defendant  knew  or  in 
the  exercise  of  ordinary  care  should  have  known,  that  the 
bumper  was  missing  from  the  car  when  it  furnished  him 
with  the  same.  The  alleged  defect  was  not  one  of  original 
construction.  The  effect  of  the  foregoing  instruction  was  to 
eliminate  this  question  from  the  case  as  it  is  not  charged  in 
the  declaration,  either  expressly  or  by  implication,  that  the 
defendant  had  or  should  have  had  knowledge  of  the  con- 
dition of  the  car.  The  jury,  if  they  followed  such  instruc- 
tion, might  have  found  the  averments  of  the  declaration  to 
have  been  fully  established  by  the  evidence  and  based  their 
verdict  thereon,  although  they  may  have  further  believed 
that  the  evidence  failed  to  show  that  the  defendant  had  or 
should  have  had  notice  of  the  defective  condition  of  the  car. 
Lumber  Co.  v.  Hanley,  214  111.  243.  The  instruction  was 
peremptory  in  form  and  the  error  was  not  cured  by  others 
given.    Krieger  v.  R.  R.  Co.,  242  111.  544. 

The  third  instruction  reads  as  follows:  "The  court  in- 
structs the  jury  that  it  is  the  duty  of  a  coal  company  to 
furnish  reasonably  safe  cars  to  its  drivers,  operating  and 
handling  such  cars,  and  that  such  drivers  have  a  right  to 
rely  that  the  coal  company  has  performed  such  duty,  and  the 
failure  of  the  coal  company  to  perform  such  duty  is  not  a 
risk  assumed  by  such  driver  in  the  ordinary  course  of  his 
employBnent."  This  instruction  was  misleading  and  preju- 
dicial. From  it  the  jury  might  readily  understand  not  only 
as  a  matter  of  law  that  the  car  in  question  was  not  reasonably 
safe,  but  that  the  law  relative  to  the  doctrine  of  assumed  risk 
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was  as  therein  stated.  A  servant  assumes  not  only  the  ordina- 
Tj  risks  incident  to  his  employment,  but  also  all  dangers 
which  are  obvious  and  apparent,  notwithstanding  the  master 
may  have  failed  in  his  duty  to  furnish  the  servant  with  a 
place  ordinarily  safe  in, which  to  work.  Cichowicz  v.  Pack- 
ing Co.,  206  HI.  346 ;  McCormick  Machine  Co.  v.  Zakzewski, 
220  HI.  522. 

The  fourth  instruction,  in  substance,  told  the  jury  that  if 
the  plaintiff  was  injured  %y  reason  of  one  of  the  bumpers 
on  one  of  the  cars  furnished  him  and  on  which  his  seat  was 
placed,  being  gone,  while  he  was  attempting  to  take  his 
seat  by  stepping  thereon,  as  alleged  in  his  declaration,"  they 
should  find  the  defendant  guilty.  The  instruction  stated  in 
effect  that  as  a  matter  of  law  the  failure  to  have  a  bumper 
on  the  car  was  negligence  per  se.  Whether  the  absence  of 
a  bumper  was  negligence  was  a  question  of  fact  to  be  de- 
termined by  the  jury  under  all  the  facts  and  circumstances. 
The  instruction  therefore  invaded  the  province  of  the  jury. 

The  evidence  in  the  case  was  close  and  conflicting  upon  all 
material  issues.  Under  such  circumstances  it  was  essential 
that  the  instructions  be  free  from  substantial  error.  The 
judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


^rank  D.  Knox,  Appellee,  v.  J.  H.  Despain,  Appellant. 

Vendor  and  vendee — what  constitutes  merchantable  title.  In  order 
that  a  title  to  real  estate  be  merchantable,  it  must  be  good  beyond  a 
reasonable  doubt,  and  this  must  appear  from  the  abstract  itself.  It  U 
not  sufficient  that  the  title  may,  in  fact,  be  good,  or  that  it  may  be 
made  good.  The  abstract  on  its  face  must  show  that  there  is  no 
reasonable  doubt  about  it.  It  is  not  sufficient  if  the  court  has  a  favor- 
able opinion  of  it,  or  thinks  that  it  is  probably  good.  It  must  be 
such  a  title  as  will  not  detract  from  the  salability  of  the  land,  or  de- 
preciate its  value  on  the  market,  or  expose  the  vendee  to  possible 
litigation  or  to  the  danger  of  being  defeated  in  an  action  concerning  it. 
On  the  other  hand,  an  objection  cannot  be  founded  on  unsubstantial 
trifles;  a  bare  possibility  that  the  title  may  be  affected  by  the  exist- 
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ing  causes  which  may  subsequently  be  developed,  when  the  highest 
evidence  of  which  the  case  admits,  amounting  to  a  moral  certainty,  is 
given  that  no  such  cause  exists,  is  not  to  be  regarded  as  a  sufficient 
ground  for  a  refusal  to  perform  the  contract  of  purchase. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Vermilion  county; 
the  Hon.  E.  R.  £.  Kimbbough,  Judge,  presiding.  Heard  in  this  court 
at  the  May  term,  1909.  Reversed.  Opinion  filed  and  rehearing  denied 
May  18,  1910. 

O.  M.  J0NS8  and  A.  A.  Partlow,  for  appellant 
Acton  &  Acton,  for  appellee. 

Mb.  Justice  Puterbaugh  delivered  the  opinion  of  the 
court. 

The  appellee,  Knox,  recovered  a  judgment  in  the  Circuit 
court  against  appellant  Despain,  for  the  sum  of  $1000,  be- 
ing the  amount  of  the  penalty  provided  in  a  written  con- 
tract between  the  parties  entered  into  May  22,  1908,  in  and 
by  which  Despain  agreed  in  substance  to  purchase  from 
Enox  a  farm  of  257  acres  in  Indiana  for  the  sum  of 
$32,125,  for  which  the  said  Knox  agreed  to  accept  in  ex- 
change of  said  Despain,  certain  residence  properties  in  the 
city  of  Danville,  at  an  agreed  valuation  of  $16,500.  The 
contract  further  provided  that  in  case  either  party  should 
fail  to  carry  out  the  agreement,  he  should  forfeit  and  pay 
to  the  other  the  sum  of  $1,000,  and  further,  that  each  party 
was  to  furnish  the  other  a  "merchantable  abstract  and  war- 
ranty deed  and  that  the  property  should  be  cleared  up  to 
date."  Shortly  after  the  contract  was  signed  the  parties 
exchanged  abstracts.  Despain  submitted  the  one  furnished 
by  Knox,  to  an  attorney  for  examination.  The  attorney 
reported  that  the  abstract  failed  to  show  a  merchantable 
title  in  Knox.  Upon  being  notified  of  such  objections  the 
attorney  for  Knox  sought  to  cure  the  defects  pointed  out  by 
supplying  several  affidavits  in  support  of  the  title  shown  by 
Ihe  abstract.  Despain  thereafter  tendered  to  Knox  a  deed 
for  the  property  to  be  conveyed  to  him,  together  with  the 
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abstracts  of  title  therefor,  and  announced  that  he  was  ready 
to  comply  with  the  terms  of  the  contract,  but  that  he  was 
not  willing  to  accept  the  title  to  Knox's  land,  for  the  reason 
that  the  same  was  defective,  and,  notwithstanding  the  af- 
fidavits furnished,  failed  to  show  a  merchantable  title  in 
Knox  as  provided  in  the  contract  Knox  failed  to  cure 
the  alleged  defects  in  the  title,  whereupon  Despain  refused 
to  consummate  the  deal,  and  Knox  instituted  the  present 
suit  While  other  questions  are  involved  and  argued,  the 
only  one  we  deem  it  necessary  to  consider  is  whether  or 
not  the  abstract  of  title  tendered  by  Knox,  together  with 
the  affidavits  in  support  thereof,  showed  a  merchantable 
title  in  him  to  the  property  which  he  agreed  to  convey. 

For  the  purpose  of  shortening  the  record,  the  parties  upon 
the  trial  agreed  upon  a  statement  as  to  what  was  shown 
by  the  abstracts  of  title  in  question.  It  appears  therefrom 
that  the  fee  to  a  part  of  the  land  was  in  the  year  1880 
held  by  Henry  Skinner  and  Norman  Skinner  as  tenants  in 
common,  the  last  deed  to  Henry  Skinner  being  dated  in 
1880;  that  there  was  no  subsequent  conveyance  from  Henry 
Skinner,  but  that  the  entire  fee  was  subsequently  conveyed 
by  Norman  Skinner.  To  supply  such  deficiency  appellee 
furnished  as  a  part  of  the  abstract,  an  affidavit  of  Ellen 
Beynolds,  a  daughter  of  Norman  Skinner,  which  he  claims 
shows  that  such  conveyance  by  Norman  Skinner  of  the 
whole  title  was  followed  by  actual,  open,  notorious,  ex- 
clusive, continuous,  adverse  and  hostile  possession  for  farm- 
ing purposes  under  claim  of  title,  and  payment  of  taxes, 
with  the  general  reputation  in  the  community  that  his  gran- 
tee was  the  owner  of  said  land.  He  insists  that  the  facts  as 
established  constituted  such  an  ouster  or  disseizin  of  the 
other  co-tenants,  that  the  statute  of  limitations  had  become 
a  bar  to  an  action  by  them  for  the  recovery  of  the  land.  To 
further  cure  such  defects,  appellee  relies  upon  the  fact  that 
it  appears  from  one  of  the  abstracts  that  certain  lands  of 
which  Henry  Skinner  died  seized,  were  partitioned  by  the 
circuit  court  of  Vermilion  county,  Indiana,  in  the  year 
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1895,  and  that  the  tract  referred  to  was  not  included  in  the 
proceeding  for  that  purpose. 

It  appears  that  another  tract  was  in  1829  devised  by  John 
Billings,  who  originally  entered  the  land,  to  his  sons  Arch- 
ibald Billings  and  David  Billings,  but  there  is  no  subse- 
quent conveyance  shown  in  the  abstract  by  David  Billings, 
and  nothing  to  show  that  he  ever  parted  with  his  title.  In 
many  conveyances  shown  by  the  abstracts,  the  grantors  are 
not  described,  nor  is  it  shown  what  interest  they  possessed, 
nor  whether  the  interest  of  all  of  the  others  of  the  particular 
tract  was  conveyed.  To  supply  the  absence  of  a  conveyance 
from  David  Billings,  appellee  relies  upon  an  affidavit  made 
by  himself,  that  there  is  a  tomb-stone  upon  a  grave  on  the 
land  in  question  inscribed  ^^David  Billings,  son  of  John  and 
Annie,  died  A.  D.  1887,  age  20  years."  Such  fact  has  lit- 
tle probative  force  and  may  be  regarded  as  but  a  make- 
weight 

In  order  that  a  title  be  merchantable,  it  must  be  good 
beyond  a  reasonable  doubt,  and  this  must  appear  from  the 
abistract  itself.  It  is  not  sufficient  that  the  title  may,  in 
fact,  be  good,  or  that  it  may  be  made  good.  The  abstract  on 
its  face  must  show  that  there  is  no  reasonable  doubt  about 
it  It  is  not  sufficient  if  the  court  has  a  favorable  opinion 
of  it,  or  thinks  that  it  is  probably  good.  It  must  be  such  a 
title  as  will  not  detract  from  the  salability  of  the  land,  or 
depreciate  its  value  on  the  market,  or  expose  the  vendee 
to  possible  litigation  or  to  the  danger  of  being  defeated  in 
an  action  concerning  it  If  there  is  a  reasonable  doubt 
as  to  the  title,  it  will  be  resolved  in  favor  of  the  vendee. 
If  there  is  even  a  color  of  outstanding  title  which  may  prove 
substantial,  a  purchaser  will  not  be  required  to  take  it  and 
thus  encounter  the  hazard  of  litigation  with  an  adverse 
claimant  over  whom  the  court  has  no  jurisdiction.  Howe  v. 
Coates,  97  Minn.  385. 

In  Smith  v.  Hunter,  241  111.  614,  it  is  held  that  where 
the  vendor  in  a  contract  for  the  sale  of  land,  has  agreed  to 
furnish  an  abstract  of  title  showing  good  merchantable  title 
in  him,  all  the  vendee  need  do  to  defeat  a  bill  by  the  vendor 
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for  specific  performance,  is  to  show  that  that  title  which 
the  vendor  was  prepared  to  convey  was  doubtful  in  charac- 
ter. It  is  there  said :  "The  law  is  well  settled  that  a  court 
of  chancery  will  not  force  upon  a  vendee  a  title  clouded  with 
substantial  defects,  or  one  that  a  purchaser  may  be  required 
to  engage  in  litigation  to  defend,  or  one  that  he  cannot  read- 
ily dispose  of  by  reason  of  defects  therein."  On  the  other 
hand,  an  objection  cannot  be  founded  on  unsubstantial 
trifles;  and  a  bare  possibility  that  the  title  may  be  aflFected 
by  the  existing  causes  which  may  subsequently  be  developed, 
when  the  highest  evidence  of  which  the  case  admits,  amount- 
ing to  a  moral  certainty,  is  given  that  no  such  cause  exists, 
is  not  to  be  regarded  as  a  sufficient  ground  for  a  refusal  to 
perform  the  contract.  26  Am.  &  Eng.  Ency.  of  Law,  2d 
Ed.  109 ;  I  Warvelle  on  Vendors,  pages  303-304-310. 

The  abstracts  of  the  record  of  conveyances  do  not  of  them- 
selves show  a  merchantable  title  in  appellee,  but  he  claims 
that  the  affidavits  accompanying  the  abstracts  and  made  a 
part  thereof,  show  good  title  by  adverse  possession  under 
color  of  title,  and  that  the  same  may  be  properly  considered 
in  connection  with  the  record  title  in  determining  whether 
or  not  a  merchantable  title  which  appellant  was  bound  to 
accept,  was  shown.  It  is  contended  by  appellant  that  de- 
fects in  title  cannot  be  cured  by  ex  parte  affidavits  showing 
adverse  possession;  that  they  have  no  weight  as  evidence, 
and  cannot  be  offered  in  evidence  in  any  proceeding;  that 
not  being  made  in  a  judicial  proceeding,  or  any  other  mat- 
ter where  by  law  an  oath  is  required,  they  cannot  be  made 
the  basis  of  perjury  if  untrue;  that  they  are  not  binding 
upon  the  maker  or  any  party  in  interest ;  and  therefore  have 
no  more  force  or  effect  than  the  unsworn  statement  of  the 
person  making  the  affidavits. 

There  is  much  force  in  such  contention,  but  it  is  not  neces- 
sary for  us  now  to  determine  the  question.  We  are  of  opin- 
ion that  even  if  the  defective  titles  here  involved  could  be 
so  cured  by  affidavits  as  to  make  them  merchantable,  those 
offered  in  evidence  are  insufficient  for  that  purpose,  for  the 
reason  that  they  state  conclusions  instead  of  facts.  ,  They 
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fail  to  negative  the  fact  that  some  of  the  parties  interested  in 
the  so-called  defective  titles  were  not  tenants  in  common 
and  were  not  nnder  legal  age,  or  not  laboring  under  disabil- 
ity, whereas  all  of  these  possibilities  should  be  negatived  by 
stating  the  facts.  The  affidavits  presented  with  the  ab- 
stracts were  ex  parte  statements,  and  those  making  them 
were  not  subjected  to  cross  examination,  and  hence  the 
statements  therein  contained  should  have  left  nothing  to 
conjecture.  In  Clark  v.  Jackson,  222  111.  13,  the  danger 
of  accepting  the  conclusion  of  an  affidavit  in  such  cases  is 
pointed  out  by  the  court  in  its  opinion.  It  will  be  seen  that 
but  28  years  have  elapsed  since  the  deed  to  Henry  Skinner, 
and  only  13  years  since  his  death.  It  cannot  be  assumed  in 
the  absence  of  any  evidence  other  than  the  affidavits,  which 
state  conclusions  only,  that  the  statute  of  limitations  did 
run  against  these  tenants  in  common  and  that  the  interest 
of  Henry  Skinner  and  his  heirs  is  barred.  The  law  is  that 
the  statute  of  limitations  does  not  run  as  against  tenants 
in  common  imtil  there  has  been  a  disseizin,  and  there  is 
nothing  in  these  affivavits  showing  any  such  disseizin,  nor 
is  there  anything  in  them  to  show  that  any  of  the  parties 
in  interest  were  not  infants,  nor  were  not  laboring  under 
disability.  If  such  was  the  case,  the  mere  fact  that  the 
statutory  period  had  elapsed  and  that  the  person  in  posses- 
sion had  been  in  the  open,  notorious,  adverse,  hostile  and 
continuous  possession  for  over  the  statutory  period,  would 
not  bar  tenants  in  common  or  persons  who  were  laboring 
under  disability  of  infancy,  insanity  or  any  similar  defect. 

It  is  true  that  it  appears  from  the  record  that  the  statute 
of  Indiana  provides  that  actions  for  the  recovery  of  the 
possession  of  real  estate  shall  be  commenced  within  a  period 
of  twenty  years  after  the  cause  of  action  has  accrued,  and 
not  afterward,  and  that  it  does  not  appear  that  any  excep- 
tions exist  in  favor  of  infants,  insane  persons  or  other  per- 
sons under  disability.  But  if  it  be  assumed  that  defects  in 
title  appearing  in  an  abstract,  can  be  cured  by  ex  parte 
affidavits,  and  that  the  affidavits  here  in  question  can  be  held 
to  state  facts  instead  of  the  conclusions  of  the  affiants,  and 


Digitized  by 


Google 


140  Appellate  Couets  of  Illinois. 

Poreba  v.  Illinois  M.  Coal  Co.,  166  III.  App.  140. 

that  the  laws  of  Indiana  are  as  shown  by  the  record,  we 
nevertheless  are  of  the  opinion  that  the  abstracts,  together 
with  the  affidavits,  failed  to  show  a  merchantable  title  in 
appellee.  While  it  is  possible  that,  if  the  title  were  at- 
tacked in  the  future,  those  making  the  affidavits,  or  others 
who  might  be  found,  would  testify  in  any  legal  proceeding 
which  might  be  instituted,  to  the  facts  which  appellee  claims 
the  affidavits  conclusively  show,  and  that  the  holder  of  the 
title  might  successfully  defend  against  adverse  claimants, 
it  is  manifest  that  protracted  and  expensive  litigation  might 
possibly  be  necessary.  This  possibility  is  sufficient,  we 
think,  to  warrant  the  conclusion  that  the  title  shown  by  the 
abstracts  and  accompanying  affidavits  was  not  a  merchant- 
able one  within  the  intendment  of  the  contract  between  the 
parties.  We  are  unable  to  say  that  the  defects  pointed  out 
may  not  prove  substantial,  or  that  there  is  no  reasonable 
doubt  that  the  holder  of  the  title  may  not  be  required  at 
some  time  in  the  future  to  encounter  the  hazard  of  litiga- 
tion. We  are  therefore  of  opinion  that  appellant  was  not 
bound  *o  accept  the  title  offered. 

The  court  erred  in  refusing  to  direct  a  verdict  for  the  de- 
fendant at  the  close  of  all  the  evidence,  and  the  judgment 
will  be  reversed  without  remanding  the  cause. 

Beversed. 


Matthew  Poreba,  Appellee^  v.  Illinois  Midland  Coal  Com- 
pany, Appellant. 

1.  Eyidbncb — when  atatementa  made  by  witneea  in  writing  tn- 
competent  ae  exhibit.  If  a  witness  by  reason  of  his  unfamiliarity 
with  the  English  language  is  unable  to  express  clearly  a  fact  or  con- 
dition with  respect  to  which  he  is  testifying  and  he  does  so  in 
writing,  such  writing  is  not  a  competent  exhibit,  but  held  in  this  case, 
that  its  admission  was  not  prejudicial  error. 

2.  Mines  and  miners — when  inatr^iction  as  to  demand  for  propa 
appropriate.  Held,  that  an  instruction  was  good  which  told  the  jury 
that  if  under  the  custom  established  by  the  defendant  in  its  mine  the 
manner  in  which  miners  made  demands  for  props  was  by  writing  or 
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oaoBing  to  be  written  by  chalk  on  a  blackboard  placed  near  the  mouth 
of  the  shaft  for  that  purpose  the  props  and  caps  he  wanted  and  the 
length  of  the  props,  and  if  they  further  believed  from  the  evidence 
that  the  plaintiff,  or  his  brother,  caused  to  be  written  on  such  black- 
board a  demand  for  props  7-^  feet  long  for  a  certain  room,  then  it 
became  and  it  was  the  duty  of  the  defendant  to  furnish  the  same  for 
said  room. 

3.  Verdicts — when  excessive.  Held,  that  a  verdict  was  excessive 
which  apparently  contained  an  allowance  of  at  least  $2,000  for  pain 
and  suffering. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Sangamon  county;  the  Hon.  James  A.  Chexohtoit,  Judge,  presiding, 
Heard  in  this  court  at  the  November  term,  1900.  Affirmed  upon  re- 
mittitur. Opinion  filed  May  28,  1910.  Certiorari  denied  by  Supreme 
Court  (making  opinion  final). 

Brown,  Wheeler,  Brown  &  Hay,  for  appellant;  Mas- 
tin  &  Sherlock,  of  counsel. 

T.  J.  Condon,  and  A.  Salzbnstein,  for  appellee. 

Mr.  Justice  Puterbaugh  delivered  the  opinion  of  the 
court 

This  is  an  action  on  the  case  to  recover  damages  for  in- 
juries alleged  to  have  been  received  by  the  plaintiff  in  the 
coal  mine  of  the  defendant.  A  trial  by  jury  resulted  in  a 
judgment  for  $2,500  in  favor  of  the  plaintiff,  to  reverse 
which  the  defendant  appeals.  The  declaration  charges  a  wil- 
ful failure  by  the  defendant  to  furnish  props  of  the  size 
and  character  demanded  by  the  plaintiff  for  use  in  propping 
the  roof  of  the  mine,  as  provided  by  section  16a  of  the  Mines 
and  Miners  Act,  and  that  in  consequence  thereof  slats  or 
dirt  fell  from  the  roof  of  the  room  where  the  plaintiff  was 
working  as  a  miner,  and  injured  him. 

There  is  evidence  tending  to  show  the  following  facts: 
On  January  21,  1908,  the  plaintiff  and  his  brother,  Frank 
Poreba,  were  working  together  in  what  was  designated  as 
room  28  of  stub  entry  8.  The  customary  way  of  ordering 
prop  in  the  mine  in  question  was  for  the  miner  to  write  or 
cause  to  be  written  with  chalk,  on  a  black-board  placed  on  the 
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wall  at  the  bottom  of  the  shaft,  an  order  for  the  same,  giving 
the  length  and  number  of  timbers  and  the  place  where  the 
same  were  desired.  This  was  usually  done  at  night,  as  the 
miners  were  leaving  the  mine,  and  the  timbers  so  demanded 
were  delivered  that  same  night  by  the  timber  men,  so  as  to  be 
on  hand  for  use  the  next  morning. 

The  chief  witnesses  in  behalf  of  the  plaintiff  were  his 
brother,  one  Greaser,  a  fellow  miner,  and  himself.  Neither 
could  speak,  read  or  write  the  English  language,  and  testi- 
fied through  an  interpreter.  Their  testimony  as  it  appears 
in  the  record  is  incoherent  and  indefinite,  and  its  purport 
difficult  to  determine.  We  are  able  nevertheless  to  glean 
from  it  that  on  the  evening  the  plaintiff  was  injured,  he  and 
his  brother  wanted  props,  and,  being  unable  to  write,  they 
requested  Greaser  to  order  7^  foot  props  for  the  room  in 
which  they  were  working,  and  that  Greaser  on  the  same  even- 
ing, pursuant  to  such  request,  wrote  on  the  blackboard  an 
order  for  the  props.  Greaser  testified  that  he  had  forgotten 
the  number  of  the  room  for  which  he  ordered  them,  but  that 
it  was  the  one  in  which  the  plaintiff  and  his  brother  were 
working;  that  he  did  not  remember  how  many  props  he 
asked  for,  and  thought  that  he  ordered  7^  foot  props.  The 
plaintiff  and  his  brother  testified  that  they  sounded  the  roof 
of  the  room  with  their  picks  before  going  to  work,  and  found 
the  same  to  be  apparently  solid. 

About  three  o'clock  that  afternoon,  while  the  plaintiff  was 
loading  coal  into  a  car,  a  large  clod  or  lump  of  solid  dirt  fell 
from  the  roof,  striking  him  upon  his  back  and  injuring  him. 
The  evidence  adduced  by  the  plaintiff  tended  to  show  further 
that  all  the  props  then  in  the  room  were  in  use  and  that 
others  were  necessary  in  order  to  guard  against  what  are 
termed  "clods,"  which  overlaid  the  coal  or  strata,  and  were 
liable  to  fall  at  any  time  after  they  had  been  exposed  to  the 
air  for  several  days.  The  evidence  introduced  by  the  defend- 
ant tended  to  show  not  only  that  no  demand  was  made  for 
props  but  that  immediately  prior  to  and  after  the  accident, 
there  were  sufficient  props  of  proper  size  in  the  room  for 
use  if  needed,  and  further  that  there  were  apparently  no 
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dangerous  conditions  in  the  room  prior  to  the  fall,  and 
consequently  no  necessity  for  additional  props.  It  is  urged 
that  it  was  not  shown  that  the  props  were  in  fact  necessary 
or  that  the  failure  to  furnish  them  was  the  proximate  cause 
of  the  fall.  While  the  evidence  shows  that  at  the  time  the 
plaintiff  claims  he  demanded  the  props,  the  roof  was  ap- 
parently safe,  it  further  appears  from  the  evidence  that  when 
"clods"  were  present  in  the  roof,  they  were  liable  to  fall  at 
any  time  unless  properly  propped.  A  dangerous  place  or 
condition  in  a  mine  need  not  be  present  or  immediately  im- 
pending. Safe  and  proper  mining  demands  that  probable  as 
well  as  present  conditions  be  guarded  against.  There  was 
sufficient  evidence  to  warrant  the  court  in  submitting  these 
questions  to  the  jury,  and  we  cannot  say  that  the  findings 
thereupon  were  clearly  against  the  evidence. 

The  court  admitted  in  evidence  over  the  objection  of  the 

defendant,    the    following   writing,    marked   "Exhibit   E," 

which  Creaser  had  prepared  during  the  trial  and  which  he 

testified  was  like  what  he  had  written  upon  the  black-board : 

"4  Est  8  Stab" 

"Room  28" 
"7  fit  i  pragg" 

The  exhibit  was  clearly  incompetent  as  evidence,  but  its 
admission  under  the  circumstances  was  not  prejudicial  as  to 
warrant  a  reversal  of  the  judgment.  It  was  in  effect  a  state- 
ment by  the  witness  in  writing,  of  what  he  was  unable  to 
clearly  express  orally,  by  reason  of  his  unfamiliarity  with 
the  English  language.  The  jury  with  their  superior  ad- 
vantages, doubtless  drew  the  same  conclusions  from  his  testi- 
mony as  we  have,  and  treated  the  writing  as  but  a  repetition 
of  his  testimony. 

It  is  contended  that  the  court  erred  in  instructing  the  jury 
at  the  request  of  the  plaintiff,  that  if  under  the  custom  estab- 
lished by  the  defendant  in  its  mine,  the  manner  in  which 
miners  made  demands  for  props  was  by  writing  or  causing 
to  be  written  with  chalk  on  a  black-board  placed  near  the 
mouth  of  the  shaft  for  that  purpose,  the  props  and  caps  he 
wanted,  and  the  length  of  the  props,  and  if  they  further  be- 
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lieved  that  the  plaintiff  or  his  brother  caused  to  be  written 
on  said  black-board,  a  demand  for  props  7^  feet  long,  for 
said  room,  then  it  became  and  was  the  duty  of  the  defendant 
to  furnish  the  same  for  said  room;  and  further,  bj  another 
instruction,  that  if  the  established  custom  was  that  when  a 
miner  required  or  desired  to  have  props,  to  write  or  cause 
'  to  be  written  upon  the  said  black-board  what  he  desired  in 
that  respect,  then  this  would  be  a  sufficient  demand  for  fmeh 
props  under  the  law. 

Counsel  argue  that  inasmuch  as  neither  of  the  requests 
assumed  specifies  when,  where  or  in  what  number,  nor  the 
latter  instruction  what  length  of  props  were  desired,  the 
rule  announced  would  leave  the  demand  controlled  solely  by 
the  fancy  of  the  miner.  The  custom  referred  to  was  doubt- 
less established  by  the  defendant  for  its  ovm  advantage  and 
convenience  in  the  operation  of  the  mine,  as  well  as  that  of 
the  miners.  The  evidence  shows  that  the  greater  number  of 
miners  employed  by  it  were  of  foreign  birth  and  unfamiliar 
with  the  English  language — ^many  of  them  unable  to  read  or 
speak  the  same.  It  would  be  manifestly  unreasonable  to  re- 
quire that  orders  so  given  by  them  for  props  should  ortho- 
graphically  correct  or  contain  full  and  precise  details.  We 
think  that  when  the  operator  of  a  mine  is  advised  that  props 
are  desired  in  a  particular  place  it  is  the  duty  of  such 
operator,  through  the  proper  servants,  to  ascertain,  by 
further  inquiry,  the  number  and  sizes  of  the  props  desired, 
and  whether  the  same  are  in  fact  necessary.  The  assump- 
tion that  in  this  view  the  operator  would  frequently  be  sub- 
jected to  whimsical  or  capricious  demands  by  the  miners,  is 
unwarranted  and  unreasonable.  The  court  therefore  did 
not  err  in  giving  the  instruction  in  question. 

The  evidence  shows  that  by  reason  of  his  injury  the  plain- 
tiff lost  $480,  the  amount  of  wages  he  probably  would  have 
earned  had  he  not  been  injured.  There  is  no  proof  that  he 
became  liable  for  the  expenses  incurred  by  reason  of  his  in- 
juries. On  the  contrary  it  appears  that  the  labor  union  of 
which  he  was  a  member  paid  the  same.  His  physician  testi- 
fied that  at  the  time  of  the  trial  he  ^'seemed  to  have  gottm 
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well."  It  is  evident  that  the  jury  allowed  at  least  $2,000 
as  damages  for  the  pain  and  su£Fering  undergone  by  him. 
We  are  of  opinion  that  the  damages  are  therefore  clearly  ex- 
cessive. If  the  plaintiff  shall,  within  ten  days  from  the 
date  of  filing  of  this  opinion,  remit  the  sum  of  one  thousand 
dollars,  the  judgment  will  be  affirmed;  otherwise  reversed 
and  the  cause  remanded* 

Affirmed  upon  remittUur. 


Harry  S.  Nail  ▼.  Robert  C.  Taylor  et  aL,  Appellants. 

1.  CuMiNAL  coDiy-wction  18  relating  to  setting  fire  to  woods,  etc., 
eonetrued.  Section  18  of  the  Criminal  Code  relating  to  the  setting  on 
fire  of  "any  woods,  prairies  or  other  grounds  whatsoever"  applies  not 
only  to  prairies  but  to  cultivated  grounds,  etc. 

2.  Torts — violation  of  Criminal  Code.  If  a  ^rson  sets  fire  to  a 
prairie  or  cultivated  ground  contrary  to  the  provisions  of  section  18  of 
the  Criminal  Code,  he  is  liable  for  any  dunages  wftlch  proximately 
results  to  the  property  of  another. 

Action  in  case.  Appeal  from  the  Circuit  Court  of  Cass  county;  the 
Hon.  Hasbt  Higbck,  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  1009.    Affirmed.    Opinion  filed  May  28,  1010. 

Mills  &  Neioeb^  for  appellants. 

J.  N.  Gbidley  and  Milton  McCluke,  for  appellee. 

Mb.  Justice  Puterbauoh  delivered  the  opinion  of  the 
court 

In  an  action  in  case  the  plaintiff  Nail  recovered  a  judg- 
ment against  the  defendants  Taylor  and  Cline,  for  the  sum 
of  $250,  from  which  they  have  appealed  to  this  court.  The 
first  count  of  the  declaration,  upon  which  the  cause  was  tried, 
charges  in  substance  that,  on  October  13,  1908,  the  plaintiff 
was  lawfully  possessed  of  a  certain  tract  of  land  therein 
described,  upon  which  he  then  had  certain  personal  property, 
and  that  on  sajd  date,  "on  the  prairie  near  to  and  adjoining 
Vol.  clvl— 10. 
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the  said  premises  of  the  plaintiff  in  the  county  aforesaid 
and  on  the  lands  owned  by  the  defendant  Taylor,  which  land 
was  then  and  there  thickly  grown  over  with  dry  grass  and 
weeds,  and  while  there  was  a  strong  wind  blowing  from  the 
direction  of  the  said  prairie  toward  the  premises  of  the  plain- 
tiff where  his  said  property  was  located,  the  defendants  neg- 
ligently, carelessly  and  intentionally  set  out  and  kindled  a 
fire  in  the  dry  grass  and  weeds  on  said  prairie  and  so  negli- 
gently and  carelessly  tended  and  watched  the  said  fire  that 
the  same  communicated  and  extended  into  and  upon  said 
premises  of  the  plain j;iff  and  consumed  the  above  described 
goods  and  chattels."  The  second  count  charges  that  on  the 
same  day  the  plaintiff  was  possessed  of  the  same  piece  of  land 
on  which  he  had  certain  goods  and  chattels,  and  that  at  the 
time  aforesaid  and  ''on  the  prairie  near  to  and  adjoining  the 
premises  so  in  the  possession  of  the  plaintiff,  in  the  county 
aforesaid,  and  on  the  lands  owned  by  the  defendant  Taylor, 
and  without  notice  to  the  plaintiff,  the  defendants  wilfully 
and  intentionally  set  on  fire  the  dry  grass  and  weeds  on  the 
prairie  so  owned  by  the  defendant  Taylor  and  immediately 
adjoining  the  said  premises  of  the  plaintiff,  when  the  setting 
out  of  said  fire  was  not  required  for  the  preservation  of  the 
said  premises  of  the  defendant  Taylor  from  accidents  by  fire ; 
and  said  prairie  fire  so  wilfully  and  intentionally  set  out  by 
the  defendants  communicated  with  and  extended  into  and 
upon  the  said  premises  of  the  plaintiff  and  consumed  his  said 
above  described  property."  Defendants  filed  a  plea  of  not 
guilty  upon  which  issue  was  joined.  There  was  practically 
no  controversy  about  any  of  the  material  facts  in  the  case. 

The  evidence  discloses  that  the  defendant  Taylor,  on  Oc- 
tober 13,  1908,  was  and  had  been  for  some  time  the  owner 
of  an  enclosed  and  cultivated  farm,  which  was  bounded  on 
the  north  by  a  drainage  ditch  24  feet  wide,  so  separating 
Taylor's  land  from  the  land  of  the  plaintiff;  on  the  east 
by  pasture  land  belonging  to  one  Schaad;  on  the  west  by 
a  corn-field,  and  on  the  south  by  another  drainage  ditch. 
Said  tract  of  land  had  been  overflowed  in  the  year  1908, 
through  a  break  in  the  levee,  in  consequence  of  which  all 
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but  a  small  part  of  it  grew  up  in  weeds,  and  considerable  de- 
bris accumulated  as  the  water  subsided.  The  north  part 
of  the  tract  had  been  leased  for  the  season  of  1909  to  the  de- 
fendant Cline,  and  the  south  part  to  Schaad.  Upon  the  part 
leased  by  Cline  there  was  a  dwelling  house  and  bam  situated 
about  400  feet  south  of  the  drainage  ditch  first  mentioned. 
On  the  day  in  question,  Cline  and  Schaad  determined  to 
bum  the  weeds  upon  the  land  occupied  by  them,  and  so  in- 
formed defendant  Taylor,  their  landlord.  Before  setting 
a  fire  for  the  purpose  mentioned,  Taylor,  Cline,  and  Schaad, 
to  protect  the  house  and  barn  upon  the  land  occupied  by 
Cline,  set  a  back-fire  around  such  buildings.  When  the  cir- 
cuit of  the  buildings  was  nearly  completed,  the  wind,  which 
had  at  the  time  the  fire  was  set  and  since  been  blowing  stead- 
ily from  the  south  or  a  trifle  west  of  south,  suddenly  veered 
to  the  west,  causing  Cline's  barn  and  afterward  his  dwelling 
house,  to  catch  fire,  and  both  were  destroyed.  While  the 
parties  were  watching  the  burning  buildings,  smoke  was 
noticed  near  the  bam  on  the  premises  of  the  plaintiff  NalL 
Upon  investigation  they  found  that  fire  had  been  started  in 
a  pile  of  rubbish  near  such  bam,  which  in  turn  was  com- 
municated to  a  stack  of  hay  and  thence  to  a  bam  and  imple- 
ment shed,  all  of  which  were  eventually  totally  destroyed. 
It  is  not  disputed  that  they  used  every  effort  to  extinguish 
the  fires  and  to  preserve  the  property  destroyed.  The  evi- 
dence warranted  the  jury  in  finding  that  the  latter  fire  was 
the  result  of  burning  embers  being  carried  by  the  wind  from 
Cline's  buildings. 

At  the  close  of  all  the  evidence  the  defendants  asked  the 
court  to  instruct  the  jury  that  the  evidence  failed  to  support 
the  allegation  of  the  second  count  in  the  declaration,  which 
is  based  upon  an  alleged  violation  of  section  18  of  the  Crim- 
inal Code,  for  the  reason  that  the  fire  shown  by  the  evidence 
to  have  been  set,  was  not  set  in  a  prairie  and  was  not  a  prairie 
fire  within  the  meaning  of  said  section  18,  which  reads  as 
follows :     • 

"If  any  person  shall,  at  any  time,  hereafter,  wilfully  and 
intentionally,  or  negligently  and  carelessly   set   on   fire,   or 
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cause  to  be  set  on  fire  any  woods,  prairies,  or  other  grounds 
whatsoever,  he  shall  be  fined  not  less  than  $5,  nor  more  than 
$100;  Provided,  this  section  shall  not  extend  to  any  person 
who  shall  set  on  fire  or  cause  to  be  set  on  fire  any  woods  or 
prairies  adjoining  his  own  farm,  plantation  or  enclosure,  for 
the  necessary  preservation  thereof  from  accident  by  fire  be- 
tween the  last  day  of  November  and  the  first  day  of  March, 
by  giving  to  his  neighbors  and  the  owner  or  occupant  of  such 
land,  and  any  person  likely  to  be  affected  thereby,  two  days 
notice  of  such  intention;  provided,  also,  this  section  shall 
not  be  construed  to  take  away  any  civil  remedy  which  any 
person  may  be  entitled  to  for  any  injury  which  may  be  done 
or  received  in  consequ^ice  of  any  such  firing."  (Rev,  Stat 
1908,  p.  708.) 

The  court  refused  to  give  such  instruction,  but  did  instruct 
the  jury  "that  it  is  positively  unlawful  for  any  person  in 
this  state  to  wilfully  and  intentionally  or  negligently  and 
carelessly  set  on  fire  or  cause  to  be  set  on  fire  any  woods, 
prairies  or  other  grounds  whatsoever,  between  the  first  day 
of  March  and  the  last  day  of  November,  unless  in  a  case  of 
necessity,"  as  provided  by  the  statute;  and  further,  that  if 
they  found  from  the  evidence  that  "the  defendants  set  out 
a  fire  on  the  premises  or  other  ground  adjoining  the  prem- 
ises occupied  by  the  plaintiff,  or  that  the  defendants  directed 
such  fire  to  be  set  out,  at  a  time  when  a  high  wind  was  blow- 
ing toward  the  premises  of  the  plaintiff  and  when  the  ground 
where  the  fire  was  set  out  was  covered  with  dead  grass  and 
weeds,  which  had  grown  high  and  thick,  and  if  they  further 
found  from  the  evidence  that  a  reasonably  prudent  person 
would  have  recognized  that  in  view  of  all  the  surroundings, 
if  fire  was  set  out  it  might  probably  get  beyond  control,  then 
the  defendants  set  out  such  a  fire  or  directed  it  to  be  set  out 
at  their  peril,  and  became  responsible  in  law  for  all  damages 
naturally  and  proximately  resulting  from  such  fire." 

Appellants  insist  that  the  judgment  should  be  reversed 
for  the  following  reasons :  First,  that  the  allegations  of  both 
counts  of  the  declaration  that  the  fire  "communicated  with 
and  extended  into  and  upon  the  said  premises  of  the  plain- 
tiff," was  not  sustained  by  proof  of  a  fire  started  by  burning 
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embers  carried  by  the  wind  a  quarter  of  a  mile.  Second, 
that  the  fire  set  out  by  appellants  was  not  the  proximate^cause 
of  the  injury.  Third,  that  section  18  of  the  Criminal  Code 
has  no  application  to  fires  started  in  cultivated  fields  or  door 
yards.  Fourth,  that  the  court  improperly  tried  the  case  and 
instructed  the  jury  on  the  theory  that  such  statute  was  ap- 
plicable and  that  appellants  having  unlawfully  started  a  fire, 
were  responsible  for  all  injuries  directly  or  indirectly  result- 
ing therefrom. 

It  is  obvious  that  if  the  statute  above  quoted  is  applicable 
to  fire  started  in  cultivated  fields  or  other  enclosed  grounds, 
that  is  to  say,  other  than  wild,  uncultivated  and  unenclosed 
lands,  and  that  appellants  were  guilty  of  a  violation  of  the 
same,  they  are  liable  under  the  second  count  of  the  declara- 
tion, and  become  responsible  in  law  for  all  damages  naturally 
and  proximately  resulting  to  the  plaintiff  by  reason  of  such 
violation.  The  question  involved  has  never  been  decided  by 
our  court  of  last  resort.  Notwithstanding  there  are  decisions 
in  other  jurisdictions  which  seem  to  support  the  contention 
of  appellants,  we  think  the  trend  of  authority  in  this  state 
tends  to  support  the  not  unreasonable  theory  that  the  purpose 
of  the  statute  prohibiting  the  setting  out  of  fire  '^on  any 
woods,  prairies  or  other  grounds  whatsoever"  was  to  prevent 
the  setting  of  fire  to  the  natural  growth  of  vegetation  upon 
the  premises ;  that  is,  fires  of  matter  grown  upon  and  being 
on  the  soil  itself,  except  under  the  conditions  named  in  the 
statute,  and  that  this  is  so  without  regard  to  whether  or  not 
the  land  upon  which  the  fire  is  set  is  enclosed,  unenclosed, 
cultivated  or  uncultivated.  McNemar  v.  Cohn,  115  111.  App. 
31;  Dunleavy  v.  Stockwell,  45  111.  App.  230;  Sweeney  v. 
Connaughton,  100  111.  App.  79 ;  Johnson  v.  Barber,  10  111. 
425.  The  act  of  appellants  was  therefore  wrongful  and 
they  were  accordingly  liable  for  any  damages  which  were  the 
proximate  and  natural  result  of  such  act. 

Counsel  for  appellants  claim  in  argument  that  the  chain 
of  causation  between  the  setting  of  the  back-fire  and  the  burn- 
ing of  appellee's  property  was  broken  by  two  things;  first, 
the  accidental  burning  of  Taylor's  building,  and  second,  the 
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intervention  of  the  wind  carrying  the  embers  to  a  great  dis- 
tance.. They  strenuously  insist  that  appellants  could  not 
have  reasonably  anticipated  this  result  from  the  back-firing 
about  the  house  and  that  appellee's  loss  was  therefore  not  the 
proximate  result  of  the  back-firing,  and  no  right  of  recovery 
could  exist  under  any  theory.  In  Seith  v.  Electric  Co.,  241 
111.  252,  the  court  says:  "To  constitute  proximate  cause, 
the  negligent  act  or  omission  need  not  be  the  sole  cause  nor 
the  last  or  nearest  cause,  but  it  is  sufiicient  if  it  concurs  with 
some  other  cause  acting  at  the  same  time,  which  in  combin- 
ation with  it  produces  the  injury,  or  if  it  sets  in  motion  a 
chain  of  circumstances  and  operates  on  them  in  a  continuous 
sequence  unbroken  by  a  new  or  independent  cause.  While 
it  is  not  necessary  to  constitute  proximate  cause,  that  the 
person  guilty  of  a  negligent  act  or  omission  might  have  fore- 
seen the  precise  form  of  the  injury,  yet  it  must  appear  that 
the  injury  was  the  natural  and  probable  result  of  his  negli- 
gence, and  the  question  is  not  determined  by  the  existence 
or  non-existence  of  intervening  events  but  by  the  character 
thereof  and  the  natural  connection  between  the  original  act 
and  the  injurious  consequences.  The  test  in  determining 
the  question  of  proximate  cause,  is  whether  the  person  guilty 
of  the  first  negligent  act  or  omission  might  have  reasonably 
anticipated  the  intervening  cause  as  a  natural  and  probable 
result  of  his  own  negligence,  and  if  so  the  connection  between 
such  negligence  and  the  injury  is  not  broken  by  the  interven- 
ing cause.'' 

The  evidence  tends  to  prove  that  appellants  set  out  the 
fire  in  question  without  making  any  investigation  as  to  the 
probable  result;  that  at  the  time  a  high  wind  was  blowing 
from  the  south ;  that  there  was  a  dense  growth  of  dead  weeds 
and  grass  for  a  distance  of  some  400  feet  north  of  the  point 
where  the  fire  was  set  and  in  a  line  with  the  wind  then  blow- 
ing, and  further  that  beyond  the  ditch  appellee's  pasture  was 
covered  with  a  heavy  growth  of  dead  and  combustible  veg- 
etation. In  view  of  the  foregoing  evidence  we  cannot  say 
as  a  matter  of  law,  nor  that  the  jury  was  not  justified  in 
finding,  that  appellants  might  reasonably  have  anticipated 
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not  only  that  Taylor's  building  might  burn,  but  that  the  wind 
was  likely  to  carry  embers  to  a  great  distance  and  thus  set 
fire  to  surrounding  property,  nor  that  the  setting  of  the  back- 
fire was  not  the  proximate  cause  of  appellee's  loss. 

It  is  contended  that  since  the  declaration  charges  that  the 
fire  set  out  by  appellants  "communicated  and  extended"  to 
appellee's  property,  it  was  necessary  to  prove  a  continuous 
burning.  Such  is  not  the  law.  If  a  fire  is  negligently  and 
carelessly  set  out  or  tended,  and  sparks,  whether  from  a  build- 
ing or  growing  vegetation,  are  blown  to  adjoining  property 
under  conditions  where' any  reasonable  person  could  see  what 
might  have  ensued,  then  certainly  the  fire  is  "communicated." 
Fent  V.  Ry.  Co.,  69  111.  349. 

The  rulings  of  the  trial  court  upon  the  instructions  were 
in  substantial  harmony  with  the  foregoing  views  as  to  the 
law,  and  we  find  no  error  in  them  which  we  consider  so  pre- 
judicial as  to  warrant  a  reversal  of  the  judgment 

It  is  urged  that  a  conversation  relating  to  an  offer  to  settle 
or  compromise  was  improperly  admitted  in  evidence.  Such 
conversation  is  not 'set  out  or  identified  either  in  the  state- 
ment of  the  facts  or  in  argument. 

The  judgment  of  the  circuit  court  is  affirmed. 

Affirmed* 


Charles  Taylor,  Defendant  in  Error,  v.  Peoria  ft  Eastern 

Railway  Company,  Plaintiff  in  Error. 

• 

1.  Pleading — what  admitted  hy  general  issue.  Where  a  liability  is 
charged  against  a  railway  company  on  accoufit  of  acts  of  negligence 
committed  by  its  lessee,  unless  there  is  a  special  plea  denying  the 
relationship  of  lessor  and  lessee  the  defendant  will  be  regarded  as  haying 
admitted  the  relationship. 

2.  PLEA]>iNO->4oAen  declaration  sufficient  after  verdiot,  A  declara- 
tion though  informal  is  sufficient  after  verdict. 

Action  in  case.  Error  to  the  Circuit  Court  of  McLean  county;  the 
Hon.  C.  D.  Myebs,  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  1909.    Affirmed.    Opinion  filed  June  4,  1910. 
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George  B.  Qillespie,  for  plaintiff  in  error ;  L.  J.  Hack- 
net,  Hamlin,  Gillespie  &  Fitzoekald,  and  J.  P.  Lind- 
LEY,  of  counsel. 

Welty,  Steblino  &  Whitmobb,  for  defendant  in  error. 

Mb.  Justice  Putebbauoh  delivered  the  opinion  of  the 
court. 

It  is  sought  by  this  writ  of  error  to  procure  the  reversal  of 
a  judgment  for  $2,500  rendered  against  plaintiff  in  error 
in  an  action  in  case.  The  first  and  second  counts  of  the  dec- 
laration charge  substantially  that  while  the  plaintiff,  in  the 
exercise  of  due  care,  was  driving  across  the  railway  of  the 
defendant  upon  Morris  avenue  in  the  city  of  Bloomington, 
about  June  30,  1907,  a  passenger  train,  negligently  operated 
by  the  servants  of  the  C.  C.  C.  &  St.  L.  Kailway  Company, 
the  lessee  of  the  defendant,  run  upon  and  against  the  vehicle 
in  which  the  plaintiff  was  riding  and  that  he  was  thereby 
thrown  to  the  ground  and  injured.  The  third  count  is  here- 
inafter set  forth.  In  addition  to  the  general  issue,  the  de- 
fendant filed  special  pleas,  denying,  first,  that  the  Peoria  & 
Eastern  Railway  Company  on  June  30,  1907,  the  time  of 
the  supposed  injuries,  owned  the  said  railroad,  road-bed, 
right  of  way  or  locomotive  engine  and  cars  attached ;  and, 
second,  denying  that  the  Cleveland,  Cincinnati,  Chicago  & 
St.  Louis  Railway  Company  was  at  the  time  operating  said 
railroad  or  said  engine  and  cars ;  to  which  special  demurrer 
was  sustained.  At  the  close  of  the  plaintiff's  evidence,  and 
again  at  the  close  of  all  the  evidence,  motions  by  the  defend- 
ant to  direct  a  verdict  in  its  favor  were  overruled. 

The  evidence  discloses  that  at  about  five  o'clock  on  the 
evening  of  Sunday,  June  30,  1907,  the  plaintiff,  Charles 
Taylor,  in  company  with  one  Ferris,  was  riding  north  on 
Morris  avenue  in  the  city  of  Bloomington,  in  a  buggy  drawn 
by  a  horse  owned  and  driven  by  Taylor,  and  that  while  cross- 
ing the  railroad  tracks  of  defendant  at  Morris  avenue,  the 
vehicle  was  struck  by  a  regular  west-bound  passenger  train 
on  said  road.    Taylor  was  severely  injured,  Ferris  instantly 
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killed,  and  the  horse  also  was  killed  and  the  buggy  de- 
molished. Morris  avenue  leads  south  to  one  of  the  main 
entrances  to  Miller  Park,  to  which  it  is  the  main  thorough- 
fare for  that  part  of  the  city.  The  railroad  enters  the  city 
of  Bloomington  at  the  southwest,  running  westward,  and  a 
little  to  the  north,  through  the  city.  The  evidence  further 
shows  that  after  crossing  AUin  street,  which  runs  north  and 
south  three  blocks  east  of  Morris  avenue,  it  turns  somewhat 
sharply  to  the  north,  crossing  Front  street,  which  runs  east 
and  west,  and  then  turns  sharply  toward  the  west,  striking 
Morris  avenue,  about  midway  between  Front  street  on  the 
south,  and  Washington  street,  the  first  street  north,  and  then 
follows  the  line  of  the  alley  in  those  blocks  between  Front 
street  and  Washington  street  and  west  of  Allin  street. 

The  evidence  adduced  by  the  plaintiff  tends  to  show  that 
upon  the  lots  south  of  the  railroad  tracks  and  between  the 
tracks  and  Front  street,  were  situated  residences,  trees,  coal 
sheds,  fences,  etc.,  which  completely  obstructed  all  view  of 
the  railroad  right  of  way  to  a  person  on  Morris  avenue  any- 
where north  of  Front  street,  and  that  a  person  on  Morris 
avenue  would  have  to  be  practically  on  the  track  before  he 
could  see  a  train  approaching  from  the  east  any  distance  be 
yond  the  east  line  of  Morris  avenue.  Such  evidence  further 
tends  to  show  that  as  Taylor  approached  the  crossing,  but 
before  reaching  it,  he  slowed  the  horse  down  from  a  trot  to 
a  walk,  and  looked  west  along  the  line  of  the  railroad  to  see 
if  any  train  was  coming  from  that  direction,  then  turned  to 
look  east,  and  that  just  as  he  turned  the  train  coming  from 
that  direction  appeared  behind  a  coal  house,  and  struck  the 
buggy.  A  number  of  witnesses  who  were  traveling  toward 
the  crossing  at  the  time  testified  that  they  did  not  hear  any 
alarm  sounded. 

The  evidence  introduced  by  the  defendant  upon  these  is- 
sues tended  to  show  that  by  looking  toward  the  east,  the 
plaintiff  could  have  seen  this  train  as  it  crossed  Grove  street 
and  as  it  crossed  Front  street;  that  from  the  time  he  passed 
the  northeast  corner  of  Front  street  and  Morris  avenue,  he 
could  have  seen  the  train  while  he  was  driving  a  distance  of 
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fifteen  feet,  as  it  was  traversing  a  stretch  of  track  about  one 
hundred  feet  long;  that  by  looking  toward  the  east,  at  a 
distance  of  nineteen  feet  from  the  track,  he  could  have  seen 
the  train  eight  or  nine  hundred  feet  distant,  and  that  he 
drove  immediately  upon  the  track  without  seeing  the  train, 
which  was  within  ten  feet  of  the  crossing,  moving  so  slowly 
that  it  was  stopped  within  sixty  feet  after  the  accident  oc- 
curred ;  that  about  the  time  the  plaintiff  started  from  Grove 
street,  which  is  two  blocks  south  of  the  crossing,  the  train 
in  question  was  whistling  for  AUin  street  crossing,  which 
was  just  west  of  Grove  street  crossing;  that  about  the  time 
the  plaintiff  reached  Front  street  the  train  was  passing  Front 
street  crossing,  a  distance  of  1040  feet  east  of  the  crossing 
of  that  street  with  Morris  avenue;  that  the  bell  on  the  loco- 
motive was  ringing  as  it  crossed  Grove,  Front  and  Howard 
streets  and  the  locomotive  whistled  two  crossing  whistles  of 
four  blasts  each  between  Main  street  and  the  crossing  witli 
Front  street,  and  that  the  train  was  running  at  the  rate  of 
not  greater  than  ten  miles  per  hour. 

It  further  appears  from  the  evidence  that  in  1905  the  city 
council  of  the  city  of  Bloomington  passed  an  ordinance  re- 
quiring the  defendant  to  establish  and  maintain  gates  at  this 
crossing,  and  that  such  gates  should  be  operated  by  a  gate- 
man  every  day  in  the  week  from  seven  o'clock  A.  M.  to  seven 
o'clock  P.  M. ;  that  the  defendant  thereafter  established  such 
gates,  and  a  tower  from  which  to  operate  them,  but  that  it 
failed  to  operate  them  on  Sundays.  The  plaintiff  testified 
that  while  he  knew  the  gates  were  there  and  had  seen  them 
operated,  he  was  not  aware  that  they  were  not  operated  on 
Sunday. 

The  complaint  that  the  court  erred  in  sustaining  demur- 
rers to  the  special  pleas  is  well-founded.  It  is  the  settled 
rule  of  practice  in  this  state  that  where  a  liability  is  charged 
against  a  railway  company  on  account  of  acts  of  negligence 
committed  by  its  lessee,  unless  there  is  a  special  plea  denying 
the  relationship  of  lessor  and  lessee  the  defendant  will  be  re- 
garded as  having  admitted  the  relationship.  In  other  words, 
if  the  defendant  wishes  to  challenge  the  right  in  which  the 
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pl^intifF  sues  or  the  character  in  which  the  defendant  is  sued, 
it  must  be  done  by  special  pleas.  McNulta  v.  Lockridge,  137 
HI.  270;  Pa.  Co.  v.  Chapman,  220  111.  428;  Union  Traction 
Co.  V.  Jerka,  227  111.  95.  The  plaintiff,  however,  introduced 
competent  evidence  to  establish  affirmatively  the  facts  con- 
troverted by  such  pleas,  and  thus  fully  assumed  the  burden 
east  upon  him  by  their  interposition,  rendering  the  error 
harmless. 

It  is  insisted  that  in  view  of  the  fact  that  the  declaration 
failed  to  charge  a  failure  to  ring  the  bell  or  sound  the  whistle 
of  the  locomotive,  it  was  error  to  allow  the  plaintiff  to  make 
a  feature  of  that  issue  by  emphasizing  the  same,  and  thus 
lead  the  jury  to  believe  that  the  failure  to  do  so  established 
of  itself  a  substantive  right  of  recovery;  that  such  evidence 
was  competent  only  as  an  incident  to  the  accident  but  did  not 
constitute  a  distinct  and  separate  ground  of  action.  The  evi- 
dence in  question  was  not  only  competent  as  part  of  the  res 
gestcBj  but  as  well  as  tending,  as  it  did,  to  establish  the  gen- 
eral charge  of  common  law  negligence  in  the  first  and  second 
counts  of  the  declaration,  and,  further,  upon  the  question  of 
due  care  on  the  part  of  the  plaintiff.  I.  C.  R.  R.  Co.  v. 
Aland,  192  111.  37;  Malott  v.  Schlosser,  119  111.  App.  259. 
In  this  view  it  was  not  error  to  permit  the  plaintiff  to  make 
as  full  proof  as  he  desired  upon  the  question. 

It  is  further  insisted  that  the  evidence  as  to  the  effect  of 
the  alleged  injuries  upon  the  kidneys  and  eyes  of  the  plain- 
tiff was  improperly  admitted ;  that  such  conditions  were  not 
natural  and  necessary  consequences  of  the  injuries,  and  thus 
constituted  special  damages  not  specifically  charged  in  the 
declaration.  The  error,  if  any,  could  only  have  affected  the 
amount  of  the  verdict  and  judgment,  and  it  is  not  urged  or 
argued  that  the  same  is  excessive.  The  same  may  be  said 
as  to  the  claim  that  a  new  trial  should  have  been  granted  be- 
cause of  the  newly  discovered  evidence  of  Dr.  Rogers,  which 
related  solely  to  the  extent  of  the  plaintiff's  injuries.  It  is 
conceded  in  argument  that  the  fact  that  by  reason  of  the 
intoxication  of  Willard  he  was  rendered  unable  to  appear  at 
the  trial,  and  the  defendant  thus  deprived  of  the  benefit  of 


Digitized  by 


Google 


156  Appellate  Couets  of  Illinois. 

Taylor  y.  Peoria  ft  E.  R.  Co.,  166  III.  App.  161. 

hiB  testimony,  was  not  of  itself  a  sufficient  reason  for  grant- 
ing another  trial. 

It  is  further  contended  that  a  verdict  for  the  defendant 
should  have  been  directed,  for  the  reason  that  there  was 
no  evidence  tending  to  prove  the  negligence  charged  in  the 
first  and  second  counts  in  the  declaration,  and  that  the  third 
count  is  fatally  defective  because  it  is  not  therein  charged 
that  the  failure  to  operate  the  gate  caused  the  plaintiff's  in- 
jury, nor  that  such  failure  on  that  particular  occasion  con- 
stituted negligence.  What  has  been  already  said  disposes  of 
such  contention  so  far  as  the  first  and  second  counts  are  con- 
cerned. 

The  third  count,  after  alleging  the  ownership  of  the  rail- 
road by  the  defendant,  the  possession  and  operation  of  the 
same  by  the  C.  C.  C.  &  St.  L.  Ry.  Co.,  as  lessee  of  the  de- 
fendant, the  possession  and  operation  by  the  servants  of  the 
former  road  as  lessee  as  aforesaid,  of  a  passenger  train,  in 
the  city  of  Bloomington,  on  the  day  of  the  accident,  reads  as 
follows:  "and  the  plaintiff  avers  that  upon  said  date  afore- 
said there  was  in  force  in  said  city  of  Bloomington  an  ordi- 
nance requiring  the  said  C.  C.  C.  &  St.  L.  Ry.  Co.  to  place 
and  keep  in  operation  a  gate  at  Morris  avenue  in  said  city 
of  Bloomington  and  that  the  same  was  to  be  in  operation  on 
every  day  of  the  week  from  seven  o'clock  in  the  morning 
until  seven  o'clock  in  the  evening,  and  plaintiff 
avers  that  the  said  railway  company  had  installed 
such  a  gate  at  said  Morris  avenue  and  that  at 
the  time  aforesaid  the  said  plaintiff,  while  in  the  exercise 
of  due  care  for  his  own  safety  and  while  the  said  gates  were 
open,  so  as  to  invite  people  to  cross  the  said  railroad,  the 
plaintiff,  while  attempting  to  cross  said  railway  in  a  vehicle 
or  buggy,  in  which  he  was  then  riding,  the  said  vehicle  or 
buggy  in  which  said  plaintiff  was  riding  was  struck  by  said 
engine  and  train  of  cars  then  in  charge  of  the  servants  of  the 
said  C.  C.  C.  &  St.  L.  Ry.  Co.,  and  the  said  plaintiff  was  then 
and  there,  by  the  cause  aforesaid,  thrown  with  great  force 
and  violence  out  of  said  vehicle  to  and  upon  the  ground,  and 
he  was  thereby  then  and  there  greatly  bruised,  hurt  and 
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wounded/'  etc.  While  the  count  is  informal  and  not  to  be 
commended  as  a  precedent  in  pleading,  we  think  it  is  suf- 
ficient in  substance,  to  uphold  a  verdict. 

The  alleged  failure  to  operate  the  gate  in  conformity  to 
the  ordinance  was  negligence  per  se.  R.  E.  Co.  v.  Voelker, 
129  111.  540.  The  words  "by  the  cause  aforesaid"  in  the  sense 
they  are  employed  in  the  count,  obviously  refer  to  such  negli- 
gence as  being  the  proximate  cause  of  the  injury  to  the  plain- 
tiff. The  trial  court  therefore  did  not  err  in  refusing  to 
direct  a  verdict. 

It  is  further  urged  that  the  court  erred  in  refusing  the 
26th  instruction  oflFered  by  the  defendant,  whereby  the  jury 
were  informed  that  there  was  no  count  in  the  declaration 
charging  a  failure  to  ring  a  bell  or  blow  a  whistle  in  ap- 
proaching Morris  avenue  at  the  time  the  plaintiff  was  in- 
jured, and  instructing  them  that  there  could  be  no  recovery 
in  this  action  for  any  alleged  failure  on  the  part  of  the  train 
crew  to  blow  a  whistle  or  ring  a  bell.  Such  instruction,  if 
given,  would  have  taken  from  the  jury  the  question  of  the 
negligent  management  of  the  train  as  charged  in  the  first 
and  second  counts  of  the  declaration,  in  support  of  which, 
as  we  have  said  the  evidence  of  the  failure  to  give  the  statu- 
tory signals  was  competent. 

Under  the  evidence,  which  we  have  hereinbefore  stated  in 
substance,  the  question  of  due  care  on  the  part  of  the  plain- 
tiff was  peculiarly  one  for  the  determination  of  the  jury,  and 
notwithstanding  the  conflict  in  the  evidence,  we  are  disposed 
to  hold  that  their  finding  was  not  unwarranted.  The  jury 
was  clearly  warranted  in  finding  that  the  defendant  was 
negligent  in  failing  to  operate  the  gates,  and  that  such  negli- 
gence was  the  proximate  cause  of  the  plaintiff's  injuries.  A 
right  of  recovery  was  therefore  established. 

We  find  no  prejudicial  error  in  the  record,  and  the  judg- 
ment will  be  affirmed. 

Affirmed. 
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Wilbur  R.  Brittin,  Appellee,  v.  R.  E.  McClelland  et  aL, 

Appellants. 

1.  CoBPOBATiONS — what  do€8  tiot  establish  fact  of  having  ceased  to 
do  business.  A  certificate  of  the  secretary  of  state  that  the  charter  of 
a  corporation  has  been  canceled  is  a  circumstance  which  tends  to  show 
that  it  is  no  longer  acting  as  a  corporation  but  such  certificate  does 
not  conclusively  establish  such  fact. 

2.  Appeals  and  ebbobs — when  remarks  of  counsel  not  subject  to 
review.  Unless  the  remarks  of  counsel  complained  of  aA*e  preserved  in 
the  bill  of  exceptions  they  will  not  be  considered  on  review. 

3.  Vabianges— 4/7A.en  objection  for  comes  too  late.  An  objection  of 
variance  first  made  in  the  Appellate  Court  comes  too  late  and  will  be 
deemed  to  have  been  waived. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  RoBEBT  B.  Shibley,  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  1010.  Affirmed.  Opinion  filed  March  30,  1910.  Rehearing 
denied  May  24,  1910. 

Gillespie  &  Fitzgerald,  for  appellants;  Stbklid  & 
Thompson,  and  Charles  E.  Selby,  of  counseL 

Barber  &  Barber,  for  appellee. 

Mr.  Justice  Philbrick  delivered  the  opinion  of  the 
court. 

Appellee  entered  into  a  contract  with  appellants  as  fol- 
lows : 

"Party  of  the  first  part  for  and  in  consideration  of  the 
party  of  the  second  part  in  subscribing  and  actually  taking 
and  paying  for  fifty  (50)  chares  of  stock  of  $100.00  each  in 
an  incorporated  company  of  Illinois,  with  offices  in  Chicago, 
111.,  known  as  the  National  School  of  Eailroading  (which 
said  first  parties  are  directors  of  said  above  mentioned  in- 
corporated company)  that  said  first  party  agrees  for  the  above 
consideration  of  purchase  to  guarantee  and  does  hereby 
covenant  to  pay  said  second  party  $2,500.00,  in  case  of  any 
failure  on  the  part  of  the  above  incorporated  company  to  do 
business,  or  fails  to  pay  the  $100.00  per  month  referred  to  in 
contract  of  date  ifay  27th,  A.  D.  1907,  between  the  National 
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School  of  Railroading  and  Wilbur  R.  Brittin  (the  same  be- 
ing the  first  contract  entered  into  by  said  corporation  and 
Wilbur  R.  Brittin) ;  but  this  contract  shall  be  void  in  case 
the  party  of  the  second  part  receives  as  salary  from  said  in- 
corporated company  $100.00  per  month  for  25  consecutive 
months  commencing  July  1st,  1907,  the  amount  guaranteed 
in  consideration  of  the  purchase  of  $5,000.00  worth  of  stock 
in  said  National  School  of  Railroading,  heretofore  men- 
tioned." 

The  contract  referred  to  as  the  one  having  been  entered 
into  with  the  National  School  of  Railroading  of  date  May 
27,  1907,  so  far  as  it  relates  to  the  matters  in  controversy  is 
as  follows: 

"The  said  first  party  agrees  to  sell  and  said  second  party 
agrees  to  buy  50  shares  of  the  capital  stock  of  said  corpora- 
tion at  the  par  value  of  $100.00  per  share  to  be  paid  for  by 
said  second  party  in  cash  in  hand  at  the  time  said  shares  are 
delivered  to  him.  And  as  a  further  consideration  to  said  sec- 
ond party  for  the  payment  of  said  sum  of  money  as  aforesaid, 
said  first  party  agrees  to  employ  and  does  hereby  employ  said 
second  party  to  work  for  it,  the  said  first  party,  as  a  solicitor 
for  a  period  of  fifty  consecutive  months,  commencing  July 
1st,  1907 ;  and  said  first  party  agrees  to  pay  said  second  par- 
ty for  his  said  services  the  sum  of  one  hundred  dollars 
($100.00)  per  month  and  all  necessary  expenses  incurred  by 
said  second  party  in  the  course  of  his  said  employment." 

Appellee  subscribed  for  the  fifty  shares  of  stock  in  said 
corporation  and  commenced  his  work  for  said  corporation  on 
July  1,  1907.  After  this  contract  had  been  in  force  for  six 
months  and  appellee  had  received  $600  of  the  salary  provided 
he  brought  suit  for- $2,500  alleging  that  the  corporation.  Na- 
tional School  of  Railroading,  had  ceased  to  do  business. 

Appellee  obtained  a  judgment  in  the  court  below  for 
$1,900.  Appellants  prosecute  this  appeal  from  that  judg- 
ment 

The  errors  urged  are  that  the  court  admitted  improper  evi- 
dence on  behalf  of  appellee ;  that  the  court  erred  in  giving 
instructions  to  the  jury  on  behalf  of  appellee;  refused  pro- 
per instructions  asked  by  the  appellant ;  that  counsel  for  ap- 
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pellee  used  improper  remarks  in  his  closing  argument  to  the 
jury,  and  that  the  jury  was  influenced  by  remarks  of  the 
court 

The  improper  evidence  alleged  to  have  been  admitted  by 
the  trial  court  relates  to  the  question  of  the  National  School 
of  Railroading  ceasing  to  do  business.  The  evidence  thus 
objected  to  was  hearsay  evidence  as  to  what  appellee  and  the 
other  witnesses  had  heard  concerning  the  question  of  the 
failure  of  Ihe  National  School  of  Railroading  to  do  business, 
and  upon  cross-examination,  when  it  was  brought  to  the  at- 
tention of  the  court  that  these  witnesses  did  not  have  per- 
sonal knowledge  of  this  matter,  their  evidence  regarding  it 
was  excluded  upon  motion  of  appellants.  The  only  evidence 
of  this  fact  that  was  objected  to  and  not  excluded  upon  their 
motion  was  the  certificate  from  the  Secretary  of  State,  certi- 
fying that  the  charter  of  the  corporation  had  been  cancelled. 
The  record  contains  other  evidence  which  was  admitted  with- 
out objection  by  appellants,  showing  that  this  National 
School  of  Railroading  had  ceased  to  do  business,  that  its  as- 
sets had  been  turned  over  and  were  now  held  by  a  corporation 
known  as  the  National  Correspondence  School  of  Railroad- 
ing, and  that  the  National  School  of  Railroading  had  ceased 
to  do  business  as  a  corporation ;  that  this  occurred  in  Febru- 
ary, 1908.  We  are  of  the  opinion  that  the  admission  of  this 
certificate  of  the  Secretary  of  State  was  proper  as  a  circum- 
stance showing  that  the  National  School  of  Railroading  was 
no  longer  acting  as  a  corporation,  but  the  certificate  was  not 
conclusive  of  the  fact  and  its  admission  did  no  harm  as  the 
fact  was  fully  established  by  competent  evidence,  not  objected 
to. 

Appellants  also  insist  that  the  court  erred  in  not  permitting 
them  to  show  that  the  new  corporation,  the  National  Cor- 
respondence School  of  Railroading,  had  succeeded  to  all  the 
rights  and  obligations  and  had  assumed  all  the  contracts,  ob- 
ligations and  liabilities  of  the  National  School  of  Railroad- 
ing. Appellee's  contract  had  no  relation  to  this  corporation 
and  the  fact  that  it  may  have  assumed  the  obligations  of  the 
corporation  with  which  he  had  contracted  and  to  which  his 
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contract  related  was  wholly  immaterial  and  would  have  been 
no  defense  to  this  action  and  the  court  did  not  err  in  sustain- 
ing objections  to  such  evidence. 

Upon  the  question  of  the  prejudicial  remarks  made  by 
appellee's  counsel  to  the  jury  and  statements  alleged  to  have 
been  made  by  the  court  upon  the  trial,  neither  the  remarks  of 
the  counsel  nor  the  remarks  of  the  court,  complained  of,  have 
been  preserved  in  the  bill  of  exceptions,  consequently  they 
cannot  be  reviewed  or  considered  by  this  court. 

Appellants  seek  to  raise  a  question  of  variance  between  the 
contract  of  appellee  and  the  evidence  offered  in  support  there- 
of. Appellants  insist  that  the  contract  provided  that  appellee 
should  subscribe  and  pay  for  fifty  shares  of  stock  at  $100 
each  and  that  the  evidence  discloses  that  instead  of  paying 
for  Mtj  shares  he  paid  for  only  forty  and  that  five  shares 
of  the  fifty  which  he  claims  he  subscribed  for  were  paid  for 
respectively  by  Bell  and  Bich,  each,  and  that  this  was  not  a 
compliance  with  the  contract.  This  question  of  variance  is  at- 
tempted to  be  raised  first  in  this  court  In  order  to  take  ad- 
vantage of  a  variance,  if  one  existed,  it  must  have  been  taken 
advantage  of  in  the  trial  court  and  the  variance  specifically 
pointed  out.  It  cannot  be  raised  for  the  first  time  either  in 
motion  for  new  trial  or  on  error  or  appeal.  The  evidence 
that  a  part  of  the  stock  subscribed  for  was  paid  for  by  Bell 
and  Rich  and  was  settled  for  in  this  manner  was  admitted  in 
the  trial  court  without  objection,  and  objection  cannot  be 
raised  thereto  for  the  first  time  in  this  court. 

Upon  the  question  of  instructions  complained  of  upon  ex- 
amination we  find  that  the  jury  was  properly  instructed  in 
this  cause  and  that  no  error  was  committed  by  the  court 
either  in  the  giving  or  refusing  of  the  instructions  and 
-fiTidiTig  no  prejudicial  error  in  this  record,  the  judgment  is 
affirmed. 

'AffirmecL 
You  Gcvx»— 12« 
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Mary  Flannagan,  Appellee,  v.  City  of  Bloomington,  Appel- 
lant 

1.  Tons — what  not  defense  to  actions  of.  Wrongful  acts  of  tlie 
same  kind  and  character  by  other  persons  are  no  defense  to  a  person 
equally  guilty. 

2.  TOBTS — liaUUty  of  city  for  dumping  of  garbage.  If  a  city  pro- 
vides for  the  dumping  of  garbage  at  a  particular  place  and  it  is  there 
dumped  to  the'  injury  of  private  property,  the  city  is  liable;  and  the 
defense  of  independent  contractor  does  not  lie. 

Action  in  case.  Appeal  from  the  Circuit  Court  of  McLean  county; 
the  Hon.  Colostin  D.  Mtebs,  Judge,  presiding.  Heard  in  this  oouri 
at  the  May  term,  1909.    Affirmed.    Opinion  filed  May  2S,  1910. 

Louis  FitzHbnby,  for  appellant. 
M.  A.  Bbennan,  for  appellee. 

Me.  Justice  Philbbick  delivered  tlie  opinion  of  the 
court 

This  is  an  action  brought  by  appellee  against  appellant  in 
which  she  recovered  damages  against  the  appellant  on  a 
declaration  charging  appellant  of  depriving  appellee  of  the 
comfortable  use  and  enjoyment  of  her  home,  located  in  the 
city  of  Bloomington,  by  reason  of  the  city,  by  its  agents  and 
employes^  dumping  and  disposing  of  garbage  and  refuse  mat- 
ter, adjacent  to  her  property. 

The  home  of  appellee  consists  of  five  lots.  To  the  rear 
of  her  property  is  an  alley  and  on  the  property  lying  im- 
mediately west  of  appellee's  property  and  north  of  alley  were 
premises  used  as  a  dumping  ground  upon  which  decayed 
fruit,  vegetables,  dead  animals,  refuse  matter  and  garbage, 
collected  from  the  streets  and  alleys  of  the  city  of  Bloom- 
ington,  were  carted  and  dumped.  Some  of  the  cartmen  and 
persons  who  used  these  premises  as  a  dumping  ground  were 
employed  by  the  city  in  the  collection  of  garbage  and  refuse 
matter  from  the  streets.  The  placing  of  this  garbage  and 
refuse  matter  upon  these  premises  adjacent  to  and  adjoining 
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the  property  of  appellee  caused  foul  air,  gases  and  stenches 
to  emanate  therefrom  which  passed  to,  over  and  upon  the 
premises  of  appellee  and  were  so  offensive  and  nauseating 
that  at  times  it  was  necessary  for  appellee  to  keep  her 
windows  and  doors  closed  or  leave  the  premises.  Complaint 
was  made  by  appellee  but  no  steps  were  taken  to  remedy  the 
condition  of  affairs  and  this  action  is  the  result  thereof. 

Upon  the  trial  below  the  jury  awarded  appellee  a  verdict 
for  $500  on  which  judgment  was  rendered.  This  appeal  is 
prosecuted  to  reverse  that  judgment. 

The  grounds  urged  for  the  reversal  of  the  judgment  are 
that  the  collection  and  removal  of  the  refuse  matter  and  gar- 
bage from  the  streets  of  the  city  of  Bloomington  is  an  exer- 
cise of  the  police  power  of  the  city  and  that  the  persons  en- 
gaged by  the  city  for  doing  this  work,  being  employed  by 
the  city  in  the  exercise  of  its  police  power,  no  liability  exists 
as  against  the  municipality ;  also  on  the  ground  that  the  city 
has  provided  an  ordinance  which  prohibits  any  person  from 
using  any  premises  within  the  corporate  limits  of  the  city  as 
a  dumping  ground. 

The  evidence  in  this  case  fully  warranted  the  verdict  of 
the  jury. 

There  is  no  denial  that  persons  in  the  employ  of  the  city 
uscti  these  premises  as  a  dumping  ground  for  garbage  and 
refuse  matter  but  it  is  contended  that  other  persons,  not  in 
the  employ,  also  used  these  premises  and  dumped  refuse  and 
offensive  matter  thereon;  that  fact  could  in  no  way  tend  to 
relieve  the  city  from  the  liability  for  the  acts  done  by  it  or 
its  servants,  agents  or  employes.  The  doctrine  is  too  well 
settled  that  wrongful  acts  of  the  same  kind  and  character  by 
other  persons  is  no  defense  to  a  person  equally  guilty. 

Upon  the  contention  of  appellant  that  this  was  an  exercise 
of  the  police  power  for  which  there  is  no  liability,  in  the  case 
of  City  of  Chicago  v.  Seben,  165  111.  871,  the  Supreme 
Court  holds  the  contrary  to  appellant's  contention ;  the  court 
there  uses  this  language: 

''The  powers  of  such  corporations  have  also  been  divided 
into  those  which  embrace  governmental  duties,  such  as  are 
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delegated  to  the  municipality  by  the  legislature,  and  in  the 
exercise  of  which  the  municipality  is  an  agent  of  the  State ; 
and  those  powers  which  embrace  qiuisi  private  or  corporate 
duties,  exercised  for  the  advantage  of  the  municipal  locality 
and  its  inhabitants.  Municipal  corporations  will  not  be  held 
liable  in  damages  for  the  manner  in  which  they  exercise,  in 
good  faith,  their  discretionary  powers  of  a  public,  or  legis- 
lative, or  quasi  judicial  character.  But  they  are  liable  to 
actions  for  damages  when  their  duties  cease  to  be  judicial  in 
their  nature,  and  become  ministerial.  Official  action  is  ju- 
dicial where  it  is  the  result  of  judgment  or  discretion.  Of- 
ficial duty  is  ministerial,  when  it  is  absolute,  certain  and  im- 
perative, involving  merely  the  execution  of  a  set  task,  and 
when  the  law  which  imposes  it,  prescribes  and  defines  the 
time,  mode  and  occasion  of  its  performance  with  such  cer- 
tainty, that  nothing  remains  for  judgment  or  discretion.  A 
corporation  acts  judicially,  or  exercises  discretion,  when  it 
selects  and  adopts  a  plan  in  the  making  of  public  improve- 
ments, such  as  constructing  sewers  or  drains ;  but  as  soon  as 
it  begins  to  carry  out  l^at  plan,  it  acts  ministerially,  and  is 
bound  to  see  that  the  work  is  done  in  a  reasonably  safe  and 
skillful  manner." 

Applying  the  doctrine  there  laid  down,  the  determination 
by  the  council  of  the  city  of  Bloomington  as  to  how  and  in 
what  manner  the  garbage  and  refuse  matter  might  b^  re- 
moved from  the  streets,  was  for  the  determination  of  the  city 
authorities  but  the  selection  of  the  place  of  the  dumping 
ground  and  the  dumping  of  the  refuse  matter  in  a  place 
where  it  caused  the  injury  or  damage  to  another  was  an 
action  for  which  the  city  became  liable  and  it  must  exercise 
its  duty  of  disposing  of  this  garbage  and  refuse  matter  in 
such  a  manner  as  not  to  injure  or  expose  others  to  danger 
and  a  failure  to  do  so  renders  it  liable. 

The  fact  that  the  city  provided  an  ordinance  prohibiting 
the  doing  of  the  acts  which  it  is  complained  of  here  were 
done,  is  no  defense  where  the  violation  of  the  ordinance  is 
permitted  and  committed  by  the  servants  and  employes  of 
the  city ;  while  there  may  be  a  penalty  imposed  upon  a  person 
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for  violation  of  the  ordinance,  this  does  not  relieve  the  city 
from  any  liability  for  its  negligence  and  wrongful  acts. 

The  fact  that  the  city  may  have  employed  an  independent 
contractor  to  remove  the  garbage  and  refuse  matter  from  the 
streets  and  that  he,  under  his  contract,  used  this  place  as  a 
dumping  ground  without  authority  or  direction  from  the 
city  so  to  do,  cannot  in  any  manner  affect  the  liability  of 
the  city  for  his  actions  in  carrying  out  a  contract  with  the 
city  in  the  execution  of  the  power  given  the  city  to  remove 
and  dispose  of  garbage  and  refuse  matter  from  the  streets. 
The  contractor  was  performing  a  ministerial  duty  in  execut- 
ing the  contract  to  do  this  work  and  he  was  the  agent  of  the 
city.  The  evidence  discloses  that  the  sanitary  policeman  em- 
ployed by  the  city  in  the  Health  Department  was  informed 
of  the  condition  which  existed  here  and  that  the  officers  of  the 
city  knew  the  place  was  used  for  a  dumping  ground  and  the 
city  cannot  shield  itself  by  showing  it  had  contracted  with 
another  person  or  persons  to  do  this  work. 

The  verdict  q|  the  jury  is  warranted  by  the  evidence  and  is 
not  excessive  in  amount,  and  the  judgment  of  the  Circuit 
Court  will  be  affirmed. 

^Affirmed. 


H.  Lr.  Sturm,  AppeUee,  v.  Central  Oil  Company,  Appellant. 

1.  Verdicts — when  not  disturbed.  A  verdict  will  not  be  iet  aside 
on  review  as  against  the  weight  of  the  evidence  unless  clearly  and 
manifestly  so. 

2.  Pleading — when  pleas  amount  to  general  issue.  A  demurrer 
is  properly  sustained  to  several  pleas  which  set  up  matters  competent 
under  the  general  issue. 

3.  iNSTBUcnoNS — when  party  not  entitled  to  have  theory  of  case 
presented.  The  rule  that  a  party  has  a  right  to  have  the  jury  instruct- 
ed upon  his  theory  of  the  case  does  not  apply  where  his  theory  is 
contrary  to  the  law  applicable  to  the  case. 

4.  iNSTBxrcnoNB— i»i««t  not  invade  province  of  jury.  To  tell 
the  jury  that  certain  facts  would  constitute  an  acceptance  of  work 
is  to  invade  the  province  of  the  jury. 
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AflsumpBit  Appeal  from  the  Circuit  Court  of  Montgomery  county; 
the  Hon.  A.  M.  Rose,  Judge  presiding.  Heard  in  this  court  at  tha 
Hay  term,  1909.    Affirmed.    Opinion  filed  May  28,  1910. 

H.  J.  Cantwell  and  Lane  &  Coopeb,  for  appellant. 

Jbtt  &  Ejndeb,  for  appellee. 

Mb.  Justiob  Philbbick  delivered  the  opinion  of  the 
court 

Appellant  entered  into  a  contract  with  appellee  in  and  by 
which  contract  appellee  engaged  to  drill  for  appellant  three 
wells  for  oil  or  gas  in  Montgomery  County.  Appellee  con- 
tracted to  bore  the  wells  not  less  than  five  hundred  feet  nor 
more  than  one  thousand  feet,  as  might  be  determined  by  ap- 
pellant ;  the  clause  of  the  contract  in  that  regard  is  as  follows : 

"The  party  of  the  second  part  hereby  agrees  to  drill  three 
wells  for  the  party  of  the  first  part  for  oil  or  ms  in  the  neigh- 
borhood of  Butler,  Montgomery  County,  Hlmois,  to  a  depth 
of  not  less  than  five  hundred  feet  and  not  more  than  one  thou- 
sand feet  as  may  be  determined  by  party  of  the  first  part  for 
$1.25  per  foot  and  to  furnish  all  necessary  drilling  machin- 
ery, fuel,  water  and  labor  for  performing  same." 

Appellee  contracted  further  to  furnish  the  wells  with  a 
hole  not  less  than  five  and  five  eighths  inches  in  diameter 
to  the  six  hundred  feet  sand  and  not  less  than  four  and  one 
half  inches  to  the  one  thousand  feet  sand  and  to  begin  the 
drilling  on  or  before  August  20,  1907^  and  to  prosecute  it 
with  full  crews  until  the  three  wells  were  completed. 

The  contract  provided  that  in  event  salt  water  or  caving 
ground  was  struck  below  the  six  hundred  feet  oil  sand,  so  as 
to  require  a  smaller  casing  than  five  and  five  eighths  inches, 
the  whole  could  be  abandoned  by  appellee  and  appellant  was 
to  pay  for  the  hole  as  measured  to  said  depth. 

The  contract  further  provided  that  appellee  should  furnish 
appellant  with  a  log  of  the  boring  of  each  day. 
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There  is  no  controversy  over  the  first  two  wells  bored; 
the  controversy  arises  over  the  third  well. 

Appellee  contends  that  while  he  was  drilling  this  well  and 
when  he  had  reached  a  depth  of  388  feet,  appellant,  by  its 
field  manager,  stopped  the  drilling.  As  soon  as  this  was 
ascertained  by  appellee  he  ordered  his  foreman  in  charge 
of  the  drilling  to  proceed  and  to  continue  without  interrup- 
tion to  the  depth  of  500  feet,  the  minimum  depth  at  which 
his  contract  called  for  a  well,  unless  oil  or  gas  was  found  be- 
fore that  depth  was  reached.  No  oil  or  gas  was  found  above 
that  depth  and  when  the  depth  of  600  feet  was  reached,  ap- 
pellee informed  appellant  that  the  drilling  from  that  point' 
on  would  be  under  its  direction  and  that,  if  he  desired  it 
stopped  at  any  time  between  that  and  the  maximum  depth  of 
1000  feet,  should  so  direct.  Appellant  directed  him  to  con- 
tinue drilling,  and  at  the  depth  of  576  feet,  appellant's  field 
manager  was  notified  that  gas  had  been  struck  at  that  depth ; 
the  field  manager  of  appellant  was  not  then  on  the  field  but 
notified  appellee  by  telephone  to  continue  the  boring  until  he 
arrived ;  the  field  manager  of  appellant  arrived  the  next  day 
and  at  this  time  the  well  was  at  a  depth  of  632  feet;  salt 
water  had  been  reached  and  the  well  was  partially  filled  "with 
salt  water  and  the  flow  of  gas  stopped. 

Appellee  contends  that  when  he  reached  the  depth  of  500 
feet  the  contract  was  then  completed  upon  his  part  unless 
appellant  directed  the  well  to  be  bored  deeper  and  that  after 
having  reached  that  depth,  whatever  further  depth  was  con- 
tinued was  to  be  under  the  direction  and  control  of  appellant, 
while  appellant  contends  that  the  contract  required  that  ap- 
pellee should  drill  the  well  to  the  depth  of  1000  feet  unless 
gas  or  oil  should  be  found  at  a  depth  less  than  the  1000  feet 
and  that  it  was  the  duty  of  appellee  to  stop  the  drilling  at  any 
depth  less  than  1000  feet  if  oil  or  gas  was  found. 

The  trial  court  adopted  the  view  of  appellee  and  held  that 
the  contract  provided  that  a  well  should  be  bored  by  appellee 
to  a  depth  of  not  less  than  500  feet  nor  more  than  1,000  feet 
and  that  after  the  minimum  depth  was  reached  without  find- 
ing oil  or  gas,  thereafter  the  depth  at  which  the  well  should 
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be  bored  was  at  the  discretion  of  appellant  and  we  agree  with 
ike  trial  court  that  this  is  the  proper  construction  of  this  con- 
tract. 

The  question  as  to  whether  or  not  appellee,  after  he  reached 
the  depth  of  500  feet  and  had  found  neither  oil  or  gas,  con* 
tinned  the  boring  under  the  specific  direction  and  manage- 
ment of  appellant,  was  a  question  of  fact  to  be  submitted  to 
the  jury  to  be  determined  from  all  the  evidence  in  the  case. 

There  is  also  a  dispute  in  the  evidence  as  to  whether  or 
not  appellant  was  informed  by  appellee  of  the  striking  of  gas 
at  the  depth  of  588  feet  and  whether  appellant  was  notified 
by  appellee  and  was  specifically  ordered  by  him  to  continue 
the  drilling  until  appellant  should  reach  the  field;  this  was 
also  a  question  of  fact  to  be  submitted  to  the  jury  on  the  evi- 
dence. The  jury  by  its  verdict  found  both  of  these  conten- 
tions against  appellant  and  in  favor  of  appellee.  Appellant 
contends  that  the  finding  of  the  jury  upon  these  questions  is 
not  warranted  by  the  evidence.  They  were  purely  questions 
of  fact  and  this  court  is  not  disposed  to  hold  that  the  finding 
is  manifestly  against  the  weight  of  the  evidence,  but  we  are 
of  the  opinion  the  evidence  justified  the  finding  of  the  jury 
on  these  questions. 

Appellant  also  assigns  as  error  the  admission  of  certain 
evidence  by  the  trial  court  but  on  a  careful  examination  of 
the  questions  raised  we  do  not  find  error  that  would  require 
a  reversal  of  the  cause  or  anything  that  was  prejudicial 
to  the  interests  or  rights  of  appellant  upon  the  admission  or 
rejection  of  the  evidence. 

Appellant  also  assigns  as  error  the  rulings  of  the  trial 
court  upon  the  special  pleas  filed  by  appellee.  We  find  no 
error  in  the  rulings  of  the  trial  court  in  this,  as  the  matters 
set  forth  in  the  special  pleas  to  which  demurrers  were  sus- 
tained were  admissible  under  the  general  i^sue  and  the 
special  plea  to  which  the  demurrer  was  not  sustained,  and 
where  the  evidence  is  admissible  under  pleas  which  are  held 
good,  it  is  not  error  to  sustain  a  demurrer  to  other  pleas  set- 
ting up  the  same  facts,  and  the  trial  court  did  not  err  in  sus- 
taining the  demurrer  to  these  pleas. 
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Appellant  criticises  instructions  given  to  the  jury  on  behalf 
of  appellee  and  assigns  as  error  the  refusal  of  certain  instruc- 
tions o£Fered  on  behalf  of  appellant  and  the  modification  of 
others  given  on  behalf  of  appellant.  Appellant's  brief  and 
argument  in  this  case  had  quoted  and  repeated  the  evidence 
to  such  an  extent  that  it  is  almost  impossible  to  follow  out 
any  clear  or  definite  argument  for  which  it  is  contending  and 
there  is  no  index  to  the  record  or  abstract  by  which  the  court 
can  refer  to  either  the  evidence  or  rulings  of  the  court  with- 
out going  to  the  record  to  hunt  them  up;  while  there  is  a 
pretended  index  to  the  abstract  it  is  so  inaccurate  as  to  be  al- 
most useless.  We  have,  however,  gone  over  the  instructions 
given  on  behalf  of  appellee  and  those  refused  on  behalf  of 
appellant,  together  witib  those  modified  by  the.  court,  and  we 
find  no  error  in  the  giving  or  refusing  of  any  of  these  instruc- 
tions that  would  be  in  any  way  prejudicial  to  the  interests  of 
appellant. 

Appellant  specifically  complains  of  the  refusal  of  the 
ninth  instruction  asked  on  its  behalf  and  insists  that  it  was 
entitled  to  have  the  jury  instructed  upon  its  theory  of  the 
case.  This  instruction  presents  a  theory  that  is  not  in  accord 
with  the  construction  of  the  contract  as  held  by  the  trial 
court,  and  the  rule  that  a  party  has  a  right  to  have  the  jury 
instructed  upon  his  theory  of  the  case  does  not  apply  where 
his  theory  is  contrary  to  the  law  applicable  to  the  case.  This 
instruction  was  properly  refused  by  the  trial  court. 

Special  objection  is  also  made  to  the  fourth  instruction 
given  on  behalf  of  appellee.  It  is  insisted  that  this  instruc- 
tion assumes  that  the  well  was  accepted  by  appellant;  the 
instruction  is  not  subject  to  this  criticism;  it  makes  no  as- 
sumption of  the  acceptance  of  the  well  by  appellant,  the  in- 
struction is  based  on  the  evidence  and  relates  wholly  to  the 
question  as  to  whether  the  work  which  was  done  upon  the 
well  after  the  depth  of  500  feet  had  been  reached,  was  done 
at  the  request  and  under  the  direction  and  management  of 
appellant  and  whether  certain  items  of  expense  were  re- 
quired to  be  paid  out  by  appellee  by  reason  thereof;  and  this 
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instruction  follows  the  law  as  adopted  by  the  trial  court  and 
it  was  properly  given. 

In  regard  to  the  instruction  No.  16,  offered  by  appellant 
and  refused,  this  instruction  attempts  to  tell  the  jury  that 
certain  acts  or  facts,  if  shown  by  the  evidence,  would  not 
constitute  an  acceptance  of  the  well.  This  instruction,  if 
given,  would  have  invaded  the  province  of  the  jury  and 
where  a  question  of  fact  is  involved  in  the  case,  it  is  not 
proper  for  the  court  to  direct  the  jury  that  certain  portions 
of  the  evidence  do  or  do  not  establish  that  fact,  but  the  ques- 
tion of  fact  must  be  submitted  to  the  jury  to  be  determined 
from  the  whole  evidence  in  the  case. 

We  find  no  error  in  the  giving  or  refusing  of  these  instruc- 
tions and  no  reversible  error  in  this  record  and  the  judgment' 
is  affirmed. 

AfjUfTned* 


William  E.  Shedd  et  al..  Trustees,  Appellees,  v.  Warren 
Coons,  Appellee,  E.  C.  Simmons,  Appellant 

Ck>BPORATiONS — what  fiot  ohUgation  of.  If  the  owner  of  a  corpora- 
tion after  making  an  assignment  to  a  trustee  for  the  benefit  of  creditors 
makes  an  entry  upon  the  books  of  the  corporation  of  a  money  obliga- 
tion claimed  to  be  due  to  him  from  such  corporation,  he  does  not  thereby 
become  a  creditor  thereof,  nor  does  his  assignee,  so  as  to  affect  the 
interests  of  a  third  party. 

Bill  of  interpleader.     Appeal  from  the  Circuit  Court  of  Vermilion  I 

county;  the  Hon.  James  W.  Cbaio,  Judge,  presiding.    Heard  in  in  this 
court  at  the  November  term,  1909.     Affirmed.     Opinion  filed  May  28,  i 

1910.  I 

Kearick  &  Meeks,  for  appellant;  Lewis  Haslah,  of  ' 

counsel. 

Joseph  H.  Babnhabt,  Chablbs  Teoup  and  O.  A.  Mc- 
FARLAifD,  for  appellees. 
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Mr.  Justice  Philbbick  delivered  the  opinion  of  the 
court 

The  Force  &  Booth  Hardware  Company  was  a  corpora- 
tion and  prior  to  the  time  of  the  circumstances  out  of  which 
the  controversy  in  this  action  arose  the  stock  in  said  corpora- 
tion was  owned  hy  one  Force,  Warren  Coons  and  J.  Mc- 
Enight  Booth.  J.  McKnight  Booth  desired  to  buy  and  own 
all  of  the  stock  of  this  corporation  and  become  the  sole  owner. 
With  this  object  in  view  he  entered  into  a  contract  with  said 
Force  and  Warren  Coons  for  the  purchase  of  their  stock. 

The  amount  of  money  required  for  this  purchase  was 
$3,900  and  for  the  purpose  of  buying  this  stock  Booth  bor- 
rowed from  E.  C.  Simmons,  appellant  herein,  $3,935,  which 
sum  of  money  he  deposited  to  his  own  credit  in  the  First  Na- 
tional Bank  of  Danville.  Out  of  this  fund  he  paid  Force 
$1,400  and  received  the  stock  Force  held  in  the  corporation. 
At  the  time  of  completing  his  contract  of  purchase  with 
Coons,  Booth  paid  to  Coons  $1,200  and  Coons  delivered  to 
Booth  the  entire  amount  of  stock  which  he  held  in  the  corpo- 
ration and  for  which  the  consideration  price  of  the  transfer 
to  Booth  was  $2,500. 

The  finances  of  the  Force  &  Booth  Hardware  Company 
were  in  such  condition  that  immediate  cash  was  necessary  and 
Booth  arranged  and  agreed  with  Coons  that  Coons  should 
take  a  note  for  $1,300,  the  balance  of  the  purchase  price, 
which  note  was  executed  by  the  Force  &  Booth  Hardware 
Company  and  J.  McKnight  Booth,  and  thereupon  Booth  used 
$1,291  of  the  $1,300  in  the  business  of  the  Force  &  Booth 
Hardware  Company,  of  which  Booth  was  at  that  time  the 
treasurer  and  he  then  transferred  the  balance  of  the  $1,300, 
which  was  in  the  First  National  Bank  in  Danville  in  his 
own  name,  to  the  credit  of  the  Force  &  Booth  Hardware 
Company.  After  that  time  Booth  continued  to  manage, 
control  and  operate  the  said  corporation  and  later  changed 
its  name  to  the  Booth  Hardware  Company  and  the  note  given 
to  Coons,  signed  by  the  Force  &  Booth  Hardware  Company 
and  J.  McKnight  Booth,  was  renewed  and  a  new  note  exe- 
cuted by  the  Booth  Hardware  Company  and  J.  McKnight 
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Booth  for  the  same  amount.  The  corporation  became  insolv- 
ent and  an  assignment  was  made  to  William  E.  Shedd  et  al., 
trustees,  appellees  herein.  This  deed  of  assignment  was  exe- 
cuted by  the  Booth  Hardware  Company  to  the  trustees ;  the 
trustees  accepted  the  trust  and  the  deed  of  assignment  be- 
ing for  the  purpose  of  winding  up  the  business  of  the  cor- 
poration and  converting  its  assets  into  money  and  paying 
the  creditors  pro  rata,  the  trustees  assumed  control  of  the 
assets.  After  the  assignment  was  so  made  to  the  trustees,  J. 
McKnight  Booth  credited  himself  upon  the  books  of  the  cor- 
poration with  $1,291,  being  the  amount  of  the  money  which 
was  borrowed  from  Warren  Coons  and  used  by  him  in  the( 
business  of  the  corporation.  Up  to  this  time  there  had  been 
no  entry  upon  the  books  by  which  Booth  had  claimed  any 
credit  for  this  fund;  after  having  made  this  entry  and 
crediting  himself  upon  the  books  with  this  amount,  he  then 
assigned  the  claim,  which  he  had  thus  made,  to  appellant,  E. 
C.  Simmons. 

Both  Coons  and  Simmons  were  notified  of  the  deed  to 
the  trustees  and  assented  to  the  arrangement  therein  and  each 
filed  his  claim  with  the  trustees.  The  trustees  proceeded  to 
wind  up  the  business  and  paid  off  all  the  indebtedness,  ex- 
cept the  indebtedness  to  Coons  and  Simmons  on  their  claims, 
and  being  unable  to  determine  to  which  one  of  them  the  as- 
sets in  their  hands  belonged  and  believing  that  only  one  of 
them  was  entitled  to  it  and  both  claiming  it,  they  filed  this 
bill  of  interpleader  for  the  purpose  of  compelling  Coons  and 
Simmons  to  determine  in  a  court  of  equity  their  right  to  the 
dividends  which  should  be  paid  on  this  claim  by  the  trus- 
xees. 

The  cause  was  referred  to  the  master  in  chancery  and  up- 
on his  report  and  findings  that  the  claim  of  Warren  Coons 
was  a  valid  and  subsisting  claim  against  the  corporation  and 
that  the  claim  of  E.  C.  Simmons  was  not  a  valid  claim  and 
that  Simmons  was  not  a  creditor  of  the  corporation,  and  re- 
ported his  conclusions  that  the  fund  should  be  paid  to  War* 
ren  Coons.  Exceptions  were  made  to  this  finding  and  upon 
the  hearing  of  the  exceptions  the  chancellor  approved  the  re- 
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port  and  finding  of  the  master  and  entered  a  decree  in  ac- 
cordance therewith  and  it  is  from  that  decree  that  Simmons 
appellant  prosecutes  this  appeal. 

There  is  no  dispute  as  to  the  facts  in  this  case  and  the  evi- 
dence is  that  Booth  bought  the  stock  held  by  both  Force  and 
Warren  Coons,  paid  Force  in  full  for  his,  paid  Coons  $1,200 
on  the  purchase  price  of  the  stock  from  him  and  being  the 
treasurer  of  the  corporation  and  authorized  to  borrow  money 
for  it,  borrowed  for  the  corporation  from  Coons  the  balance 
of  his  purchase  price,  $1,300,  and  executed  to  Coons  therefore 
the  note  of  the  corporation  and  the  fact  that  this  money  w^as 
at  that  time  in  the  First  National  Bank  to  the  credit  of 
J.  McKnight  Booth  did  not  change  the  character  of  the  trans- 
action in  the  least,  and  the  fact  that  Booth  did  not  credit 
himself  on  the  books  of  the  corporation  with  any  part  of  this 
fund  until  after  the  assignment  to  the  trustees  for  the  bene- 
fit of  the  creditors,  shows  conclusively  that  he  understood  and 
intended  that  the  loan  from  Coons  was  made  to  the  corpora- 
tion and  for  the  benefit  of  the  corporation  and  this  is  further 
evidenced  by  the  fact  that  the  note  was  executed  by  the  cor- 
poration. 

The  entering  of  this  transaction  upon  the  books  and  giving 
himself  credit  for  $1,291  seems  to  have  been  an  afterthought 
of  Booth,  and  the  entire  record  impels  us  to  the  conclusion 
that  the  corporation  was  the  principal  debtor  in  this  trans- 
action and  that  the  claim  of  Warren  Coons  is  a  just  and  valid 
claim  against  the  corporation  and  that  Booth  did  not  become 
a  creditor  simply  by  entering  upon  the  books,  after  the  as- 
signment to  the  trustees,  a  record  of  the  transaction  and  that 
an  assignment  of  the  pretended  claim  to  appellant,  £.  C. 
Simmons,  did  not  make  Simmons  a  creditor  of  the  corpora- 
tion and  that  the  decree  rendered  by  the  chancellor  in  this 
cause  is  correct  and  the  decree  so  rendered  is  hereby  affirmed. 

Affirmed. 
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John  M.  Camp,  Appellant,  v.  Drainage  Commissioners  of 
Union  Mutual  Drainage  District,  Appellee. 

Drain  AGE — what  essential  to  liability  of  district.  The  fact  that  at 
the  time  of  the  making  of  an  alleged  contract  (and  at  the  time  the  work 
was  done  thereunder)  there  was  no  money  in  the  treasury  of  the 
district  and  no  levy  or  assessment  had  been  made  for  the  purpose  of 
meeting  such  expense,  is  conclusive  and  establishes  non-liability  OB 
the  part  of  the  district. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Piatt  county;  the 
Hon.  W.  G.  CocHBAN,  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  1909.    Affirmed.    Opinion  filed  May  28,  1910. 

W.  G.  Cloyd,  for  appellant. 

Reed  &  Reed^  for  appellee. 

Mr.  Justice  Philbrick  delivered  the  opinion  of  the 
court. 

This  is  an  action  in  assumpsit,  declaration  containing  the 
usual  number  of  common  counts.  Appellant  sued  appellee 
to  recover  for  removing  dirt  from  the  ditch  alleged  to  belong 
to  appellee.    The  plea  was  general  issue  with  notice. 

Appellee  was  organized  as  a  mutual  drainage  district  and 
existed  as  such  for  fifteen  or  twenty  years.  In  September, 
1905,  the  commissioners  of  appellee  had  the  ditch  surveyed 
and  ascertained  that  it  needed  cleaning;  at  this  time  there 
had  been  no  classification  of  the  lands  in  the  district 
and  there  had  been  no  tax  levied  or  collected  by  the  commis- 
sioners and  there  was  no  money  in  the  treasury  of  the  dis- 
trict; appellant  knew  these  matters.  Under  an  agreement, 
which  is  alleged  to  have  been  made  at  the  time  of  the  organi- 
zation of  the  district,  the  owners  of  the  land  in  the  district 
were  to  clean  out  and  care  for  that  portion  of  the  ditch  which 
was  on  their  respective  premises.  Appellant  was  notified  by 
the  commissioners  to  clean  out  a  portion  of  the  ditch  through 
his  premises.     Appellant  proceeded  to  clean  out  the  ditch 
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through  his  premises  upon  notice  by  the  commissioners  for 
him  so  to  do.    This  work  was  done  by  appellant  in  1895. 

Appellant  owned  no  land  in  the  district  at  the  time  of  its 
organization,  but  purchased  his  land  in  the  district  about 
1892  or  3.  If  any  agreement  had  existed  between  the  land- 
owner and  the  district  in  regard  to  cleaning  out  the  ditch  or 
repairing  the  same  over  the  land  owned  by  the  various  land- 
owners, it  was  made  prior  to  the  time  of  the  purchase  of  the 
land  by  appellant  and  it  is  not  of  record  in  the  Drainage 
District. 

A  classification  of  the  lands  was  made  in  December,  1907, 
by  the  commissioners  for  the  purpose  of  making  a  special 
assessment  and  this  was  the  first  official  act  ever  taken  by  the 
commissioners  so  far  as -making  a  classification  of  the  lands. 
Appellant  objected  to  the  classification  made  of  his  lands  at 
that  time  but  the  classification  was  confirmed  in  1908.  Ap- 
pellee levied  an  assessment  on  the  classification  as  confirmed 
and  in  its  assessment  against  appellant's  land  gave  him  no 
credit  for  the  work  which  had  been  done  by  him  in  cleaning 
out  the  ditch  over  his  land,  pursuant  to  its  notice.  Appellant 
claiming  the  district  had  utilized  his  work  demanded  pay- 
ment for  the  work  he  had  done  and  upon  refusal  to  pay 
brought  this  suit. 

Appellee  defends  upon  the  ground  of  the  alleged  agreement 
made  at  the  time  of  the  organization  of  the  Mutual  Drainage 
District,  also  on  the  gi'ound  that  even  if  there  had  been  a  con- 
tract made  between  appellant  and  appellee  for  the  purpose 
of  doing  the  work  performed  by  appellant,  the  contract  was 
illegal  and  void  for  the  reason  the  district  had  no  money  in 
the  treasury  at  the  time  of  making  the  alleged  contract  and  no 
tax  had  been  levied  or  assessed  for  the  purpose  of  meeting  any 
such  expense. 

The  district  was  organized  under  the  Farm  Drainage  Aci 
relating  to  mutual'  drainage  districts.  The  record  shows  con- 
clusively that  at  the  time  of  the  making  of  the  alleged  con- 
tract or  giving  of  a  notice  to  appellant  to  clean  out  the  ditch 
and  at  the  time  of  doing  the  work  by  him  there  was  no 
money  in  the  treasury  of  the  district  and  no  levy  or  assess- 
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ment  had  ever  been  made  for  the  purpose  of  doing  this  work 
and  this  fact  is  not  even  controverted.  The  fact  that  at  the 
time  of  the  making  of  the  alleged  contract  (and  at  the  time 
the  work  was  done  by  appellant)  there  was  no  money  in  the 
treasury  of  the  district  and  no  levy  or  assessment  had  been 
made  for  the  purpose  of  meeting  such  expense  is  conclusive 
and  must  determine  the  right  of  recovery  in  this  case.  The 
commissioners  were  without  power  to  enter  into  a  contract 
for  the  purpose  of  doing  this  wor^c  and  any  agreement  they 
might  have  made  would  have  been  void;  therefore,  no  im- 
plied promise  can  be  raised  that  could  be  enforced  under 
such  condition  and  no  recovery  could  be  had  even  if  the  com- 
missioners had  made  a  contract  for  the  doing  of  this  work  and 
agreed  to  pay  for  it^  and  no  legal  levy  or  assessment  could 
afterwards  be  made  for  the  purpose  of  making  the  payment. 
The  case  of  Drainage  Commissioners,  District  No.  2,  vs. 
Kenney,  233  111.  67,  is  decisive  of  this  case  and  no  other 
judgment  could  have  been  rendered  on  the  facts  by  the  trial 
court  There  is  no  error  in  the  record  and  the  judgment  is 
affirmed* 

Affirmed. 


Julia  A.  Smith,  Appellee,  v.  Augustus  M.  Smith,  Appellant. 

Separate  icaintenancb — what  essential  to  eatahlish.  In  order  for 
a  wife  to  be  entitled  to  a  decree  of  separate  maintenance  she  must 
establish  that  she  is  living  separate  and  apart  from  her  husband  and 
that  she  was  so  living  at  the  time  of  the  filing  of  her  bill.  Held, 
under  the  evidence  in  this  case,  in  which  it  appeared  that  the  parties  to 
the  action  were  living  in  the  same  house  but  occupying  different  rooms, 
such  essential  was  not  established. 

Separate  maintenance.  Appeal  from  the  Circuit  Ck>urt  of  Christian 
county;  the  Hon.  A.  M.  Rose,  Judge,  presiding.  Heard  in  this  eourt 
at  the  May  term,  1900.  Reversed  and  remanded.  Opinion  filed  Maj  2Sp 
1910. 

HooAN  &  WAI.LAOS  and  L.  G.  Gbundt,  for  appellant 
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F.  P.  Dbennan  and  W.  B.  Wbight^  for  appellee. 

Mb.  Justice  Piiilbeigk  delivered  the  opinion  of  the 
court 

•This  is  ah  action  brought  by  appellee  against  appellant  for 
separate  maintenance.  Prior  to  his  marriage  to  appellee  and 
for  some  time  after  appellant  was  a  farmer  living  upon  his 
farm.  Appellee  came  to  the  farm  as  appellant's  housekeeper. 
She  brought  with  her  two  daughters.  She  had  a  son  who  was 
not  brought  with  her  at  the  time  she  went  to  appellant's  home 
as  a  housekeeper.  Appellee  had  been  appellant's  housekeeper 
about  two  years  when  they  were  married.  The  evidence  dis- 
closes that  prior  to  her  marriage  she  became  so  convinced  of 
the  good  qualities  of  appellant  that  she  was  willing  to  marry 
him  and  she  alleges  that  a  part  of  the  consideration  which  in- 
fluenced her  in  this  matter  was  that  appellee  was  to  provide 
a  home  for  her  children. 

Soon  after  the  marriage,  disagreements  began  to  arise  be- 
tween appellant  and  appellee  concerning  the  household  and 
the  duties  and  requirements  of  appellant  therein,  regarding 
the  furnishing  and  supplies  for  the  house  and  necessary 
funds  for  appellee  and  her  children,  and  appellee  charges 
that  appellant  thereafter  cursed  and  abused  her  and  at  one 
time  kicked  her  out  of  bed,  called  her  vile  and  abusive  names, 
accused  her  of  improper  conduct  and  continued  such  a  course 
of  cruel  and  inhuman  treatment  during  the  entire  time  of 
their  wedded  life;  that  household  articles  which  she  pur- 
chased either  with  her  own  money  or  money  provided  by  him 
for  the  house  were  broken,  numerous  things  thrown  out  of  the 
house  and  curtains  and  drapery  which  appellee  hung  at  the 
windows  were  torn  down  by  appellant ;  that  he  threw  victuals 
upon  the  floor  and  used  his  knife  to  scratch  the  floors  which 
had  been  painted  by  appellee  and  her  son. 

Appellant  contends  that  the  cause  of  the  trouble  arose  from 
the  fact  that  he  refused  to  convey  to  her  certain  property 
which  she  desired  and  because  of  his  refusal  to  make  a  will 
which  would  be  satisfactory  to  her. 

This  condition  of  affairs  continued  for  a  number  of  years, 
Vol.  clvi.— -12. 
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when  just  before  the  filing  of  this  bill  it  is  allied  that  ap- 
pellant left  appellee  in  a  fit  of  passion,  growing  out  of  some 
family  dispute  they  had  had  at  that  time,  and  that  appellant 
left  with  the  determination  of  never  returning.  Prior  to 
this  time  they  had  moved  from  the  farm  into  town. 

While  appellant  was  away  during  this  fit  of  passion,  which 
extended  for  three  days,  appellee  filed  her  bill  for  separate 
maintenance,  alleging  that  she  was  living  separate  and  apart 
from  appellant,  and  prays  for  a  decree  for  separate  mainten- 
ance ;  appellant  answered  the  bill  denying  the  allegations  of 
the  bill. 

The  cause  was  submitted  to  a  jury  and  a  verdict  returned 
for  appellee,  a  decree  entered  against  appellant,  ordering  and 
directing  appellant  to  pay  to  appellee  $75  per  month  and 
to  pay  a  solicitor's  fee  of  $300,  in  addition  to  what  had  al- 
ready been  paid,  prior  to  that  time,  as  solicitor's  fee  upon 
the  prior  order  of  the  court,  making  a  total  solicitor's  fee  of 
about  $500. 

Appellant  prosecutes  this  appeal  to  reverse  the  decree 
rendered  by  the  chancellor. 

Upon  an  examination  of  this  record  the  evidence  discloses 
that  appellee  has  never  been  living  separate  and  apart  from 
appellant  and  was  not  so  living  at  the  time  of  the  filing  of 
this  bill,  the  record  disclosing  that  appellant,  in  a  fit  of  pas- 
sion after  a  quarrel  with  appellee,  left  the  home  and  went  to 
the  farm  and  although  he  may  have  said  that  he  would  not 
return,  the  record  fully  discloses  that  it  was  his  intention  to 
return  and  that  he  did  return  at  the  end  of  three  days  and 
that  ever  since  that  time,  and  at  the  time  of  the  trial,  appel- 
lant and  appellee  were  living  in  the  same  house,  under  the 
same  roof,  but  occupying  different  rooms  therein.  This 
course  of  conduct  could  not  justify  a  finding  that  appellee 
was  living  separate  and  apart  from  appellant  and  upon 
examination  of  the  decree  we  find  there  was  no  finding  by 
the  chancellor  that  appellee  was  living  separate  and  apart 
from  appellant  without  her  fault  The  only  finding  in  the 
decree  so  far  as  the  chancellor  is  concerned  is  that  the  equi* 
ties  of  the  cause  are  with  the  complainant  and  that  appellant 
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oommenoed  and  continued  a  course  of  inhuman  treatment 
towards  her.  The  decree  rendered  by  the  chancellor  must  be 
reversed  and  the  cause  remanded. 

Taking  the  view  that  we  have  of  the  evidence  of  this  case 
it  is  unnecessary  to  pass  upon  any  other  questions  raised  by 
appellant  in  this  record. 

The  decree  is  reversed  and  the  cause  remanded  with  direc- 
tions to  dismiss  the  bill  for  want  of  equity. 

Reversed  and  remanded* 


J.  D.  Winn,  Administrator,  Appellee,  v.  Christian  County 
Coal  Company,  Appellant. 

1.  EvmiKCE — what  not  pari  of  re%  gestae.  The  recital  of  the 
manner  of  an  accident  some  time  after  the  occurrence  thereof  is  not 
part  of  the  re9  g€$tae. 

2.  EviDBNCE — what  ^oes  not  loaive  error  in  admignon  of.  To  rehut 
incompetent  evidence  is  not  to  waive  the  objection  thereto. 

S.  Master  and  bebvaivt — what  within  doctrine  of  aesumed  risk. 
A  risk  is  an  assumed  one  whenever  a  servant  is  familiar  with  all  the 
conditions  and  circumstances  connected  with  his  employment  and  the 
manner  in  which  the  work  is  done  by  the  master  and  he  is  not  relieved 
from  the  assumption  of  the  risk  because  there  may  be  a  safer  method 
than  that  adopted  by  the  master,  and  the  master  is  under  no  obliga- 
tion to  use  reasonable  means  to  remove  danger  which  was  open  and 
visible  to  the  servant  and  known  to  him  and  who  continues  his  em- 
ployment knowing  this  dangerous  condition  to  have  existed,  unless 
the  servant  has  made  some  complaint  and  asked  for  an  alteration  or 
removal  of  the  cause. 

Action  in  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  Circuit  Court  of  Christian  county;  the  Hon.  A.  M.  Rose, 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  IIM)^,  Re- 
versed.   Opinion  filed  May  28,  1010. 

J.  0.  k  W.  B.  McBbide,  for  appellant 

HooAK  k  Wavulcb,  for  appellea  • 
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Mb.  Justice  Philbrick  delivered  the  opinion  of  the 
court. 

This  is  an  action  brought  to  recover  damages  on  account  of 
the  death  of  D.  W.  Speakman.  On  the  trial  a  verdict  was  re- 
covered for  $3,500  and  judgment  rendered  on  the  verdict 
from  which  defendant  appeals. 

The  declaration  consists  of  three  counts.  The  first  count 
charges  appellant  with  owning  and  operating  a  certain 
svritch  track  constructed  upon  a  down  grade  upon  which  cars 
passed  at  great  speed,  that  deceased  was  in  its  employ  as  a 
servant,  that  his  employment  required  him  to  go  between  the 
cars  to  couple  cars  loaded  with  coal,  and  that  while  so  en- 
gaged certain  other  servants  who  were  not  fellow  servants  of 
deceased  negligently  started  down  this  switch  track  a  large 
number  of  cars  loaded  with  coal  without  having  brakes  set, 
and  without  anyone  being  in  control ;  that  the  cars  by  their 
impact  against  certain  other  cars  caused  them  to  move  with 
great  speed,  force  and  violence  and  strike  the  car  about 
which  deceased  was  engaged  in  the  line  of  his  duty  and  in* 
jured  deceased  by  reason  whereof  he  died.  This  count  also 
avers  that  the  servants  who  started  the  cars  were  not  fellow 
servants  of  deceased  and  the  risk  was  not  one  assumed  by 
his  employment. 

The  second  count  avers  the  use  and  occupation  of  a  certain 
railroad  track  in  the  conduct  of  the  business  of  appellant  and 
that  appellant  negligently  left  a  large  number  of  cars  loaded 
with  coal  upon  said  track  in  such  position  they  could  be  eas* 
ily  started ;  that  while  deceased  was  engaged  in  his  work  in 
coupling  the  cars  upon  a  side  track  of  appellant  certain 
other  cars  so  left  upon  said  track  were  by  some  means  un- 
known to  deceased  started  down  the  grade  of  the  switch  track 
and  by  reason  of  which  they  struck  with  great  force  and 
violence  the  end  of  the  car  at  which  deceased  was  engaged 
by  reason  of  which  he  was  injured  and  died,  and  alleging 
that  the  cause  of  the  injury  was  not  a  risk  assumed  by  him 
in  his  employment  and  that  the  other  servants  in  employ  of 
defendant  handling  the  cars  were  not  fellow  servants. 

The  third  count  avers  the  construction  of  the  railroad 
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track  in  a  dangerous  and  unsafe  manner;  that  it  was  con- 
structed on  such  a  grade  that  cars  run  down  the  same  with 
great  force  and  velocity  and  while  so  moving  ran  and  struck 
against  a  car^  at  which  deceased  was  engaged^  with  such  force 
and  violence  as  to  cause  his  death. 

The  plea  was  general  issue. 

The  causes  assigned  and  argued  by  appellant  for  reversal 
of  this  cause  are:  First,  that  deceased  was  not  in  the  use 
of  due  care  and  caution  for  his  own  safety ;  second,  that  the 
risk  was  one  assumed  by  the  deceased  in  his  employment; 
third,  on  account  of  given  and  refused  instructions. 

The  evidence  in  this  case  discloses  that  appellant  was  en- 
gaged in  the  business  of  mining  coal.  That  at  its  shaft  it 
had  a  number  of  side  tracks  and  switches  for  the  purpose  of 
storing  coal  taken  from  the  mine  until  the  same  should  be 
taken  away  by  the  railroad  company ;  that  there  were  several 
side  tracks  constructed  side  by  side  and  located  a  number  of 
feet  distant  from  the  mine  shaft,  and  in  order  to  reach  these 
tracks  with  the  cars  which  were  loaded  at  the  mine,  tracks 
were  built  from  the  shaft  leading  down  to  the  side  tracks 
where  the  cars  were  so  stored.  The  tracks  leading  from  the 
shaft  to  the  side  of  the  tracks  were  built  on  a  steep  incline 
and  the  cars  moved  down  said  incline  by  their  own  momen- 
tum, after  having  been  started  at  the  mine.  The  method  of 
starting  at  the  mine  was  to  haul  an  empty  car  by  team  and 
bump  it  against  the  car  loaded  and  thus  start  the  loaded  car 
down  the  track ;  sometimes  one  car  was  sent  down  this  track, 
other  times  numerous  cars  were  sent.  Usually  cars  were 
sent  down  this  track  in  charge  or  under  the  control  of  a  man 
upon  them  for  the  purpose  of  operating  the  brakes  and  stop- 
ping them  upon  the  side  tracks  when  they  reached  the  proper 
place. 

The  duties  of  the  deceased  require(ji  him  to  handle  and  take 
these  cars  from  the  shaft  down  to  the  side  track  and  see  that 
they  were  put  upon  the  proper  tracks  and  to  couple  them  to- 
gether when  so  put  upon  said  side  tracks.  Just  prior  to  the 
accident  deceased  took  a  number  of  cars  down  this  incline 
and  stopped  them  at  the  proper  place;  he  got  off  the  cars  and 
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started  back  toward  the  shaft  along  the  tracks  toward  the 
point  where  other  cars  were  standing  ready  to  be  started 
down  this  track  to  the  proper  side  track.  Instead  of  con- 
tinuing on  his  way^  toward  the  shaft,  to  these  cars,  he  stepped 
between  two  cars  upon  one  of  the  side  tracks.  The  evidence 
does  not  definitely  disclose  the  purpose  for  which  he  went  be- 
tween these  cars  and  the  only  evidence  relating  thereto  con- 
sists of  a  statement  made  by  the  deceased  after  he  had  been 
injured  to  a  relative  who  went  to  the  place  where  he  was  ly- 
ing. The  deceased  stated  in  this  conversation  that  he  went 
between  the  cars  for  the  purpose  of  coupling  the  cars.  The 
only  other  evidence  offered  by  appellee  on  this  question  was 
that  of  the  father-in-law  of  deceased,  who  was  a  number  of 
rods  away  from  the  point  of  injury  and  across  several  side 
tracks  on  which  loaded  cars  were  standing  and  who  testified 
that  deceased  went  between  the  cars  for  the  purpose  of 
coupling  them.  From  the  location  of  the  position  from  whieh 
the  father-in-law  was  it  is  very  doubtful  whether  or  not  he 
could  see  or  ascertain  for  what  purpose  the  deceased  went 
between  the  cars  and  his  evidence  is  more  a  conjecture  than  a 
positive  fact. 

The  evidence  of  the  relative  as  to  what  deceased  had  said 
to  him  a  short  time  after  the  accident  was  objected  to  and  was 
admitted  over  objection  of  appellant  The  admission  of  this 
testimony  was  error ;  it  was  not  a  part  of  the  res  gesta  and 
should  not  have  be^n  admitted.  The  court  having  admitted 
this  evidence  over  objection  of  appellant  it  was  not  error  for 
appellant  to  offer  evidence  of  the  same  class  for  the  purpose 
of  meeting  the  evidence  wrongfully  admitted  upon  behalf 
of  appellee  and  to  meet  this  evidence  one  of  the  appellant's 
witnesses  testified  that  deceased  informed  him  he  stepped 
between  the  cars  to  urinate,  and  appellee  contends  that  by  of- 
fering this  testimony  appellant  waived  its  objection  to  the 
evidence  offered  on  this  question  by  appellee.  The  offering 
of  such  evidence  by  appellant  does  not  estop  or  bar  appellant 
from  afterwards  insisting  upon  the  error  committed  by  the 
court  in  admitting  the  evidence  objected  to.  Chicago  Oitgr 
Railway  Company  vs.  Uhter,  212  111.  174. 
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It  18  insisted  by  appellant  that  the  reason  why  the  plain- 
tiff's intestate  went  between  cars  was  for  the  purpose  of  at- 
tending a  call  of  nature  and  that  the  indication  of  this  was 
apparent  at  the  time  when  deceased  was  found  to  have  been 
injured  and  for  a  considerable  time  thereafter  by  evidence  as 
shown  of  a  wet  spot  between  the  cars  where  he  had  been 
standing  and  it  is  insisted  that  the  purpose  of  plaintiff's  in- 
testate in  going  between  the  cars  was  not  in  the  line  of  his 
duty  and  for  which  appellant  would  not  be  responsible ;  and 
that  in  so  going  between  the  said  cars  that  he  was  not  in  the 
exercise  of  due  care  and  caution. 

The  evidence  discloses  further  that  while  appellee  was 
walking  towards  the  shaft  of  the  mine  and  before  he  had 
gone  between  these  cars  the  man  in  charge  at  the  shaft 
started  the  cars  down  the  incline  and  that  the  deceased  knew 
thc»9e  cars  were  standing  at  this  point  ready  to  be  started  and 
appellant  insists  it  was  negligence  on  his  part  to  go  between 
the  cars  at  such  time. 

The  evidence  further  discloses  that  deceased  had  been  in 
the  employ  of  appellant  for  a  considerable  len^h  of  time; 
that  he  was  familiar  and  conversant  with  the  construction 
of  the  incline  track  and  the  location  of  the  side  tracks  and 
was  familiar  with  the  method  and  manner  adopted  by  appel- 
lant in  the  handling  and  operation  of  its  said  cars  and  the 
means  adopted  by  it  for  the  purpose  of  causing  the  cars  to  be 
passed  from  the  mine  shaft  to  the  side  tracks  where  they  were 
stored,  and  having  been  employed  for  the  purpose  of  assisting 
in  the  moving  of  these  cars  and  the  caring  for  them  upon  the 
side  tracks  in  this  manner,  that  the  cause  of  the  injury  was 
one  of  the  ordinary  assumed  risks  of  the  plaintiff's  intestate 
in  his  employment. 

Of  the  instructions  complained  of  by  appellant  the  seventh 
instruction  given  on  behalf  of  appellee  is  as  follows : 

"With  reference  to  the  question  of  assumed  risk,  the  jury 
are  instructed  that  a  servant  assumes  only  such  risks  as  are 
usually  and  ordinarily  incident  to  his  employment,  and  which 
remain  so,  incident,  after  the  master  has  taken  reasonable 
care  to  prevent  or  remove  them,  or  such  extraordinary  risks 
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as  are  bo  obvious,  and  which  expose  him  to  dangers  so  im- 
minent, that  an  ordinarily  prudent  person,  in  anticipation  of 
probable  injury,  would  not  enter  or  remain  in  the  employ- 
ment, and  the  question  of  whether  the  decedent  assumed  the 
risk  of  the  injuries  sustained  by  him,  as  shown  by  the  evi- 
dence in  this  case,  is  a  question  of  fact  for  the  determination 
of  the  jury." 

This  instruction  is  not  a  correct  statement  of  law  and  the 
giving  of  it  was  error.  It  is  not  a  correct  statement  regard- 
ing the  assumption  of  risk.'  Upon  the  question  of  assumed 
risk  and  the  relation  of  the  master  and  servant  thereto,  the 
risk  is  an  assumed  one  whenever  the  servant  is  familiar  with 
all  the  conditions  and  circumstances  connected  with  his  em- 
ployment and  the  manner  in  which  the  work  is  done  by  the 
master,  and  he  is  not  relieved  from  the  assumption  of  the  risk 
because  there  may  be  a  safer  method  than  that  adopted  by 
the  master;  and  the  master  is  under  no  obligation  to  use 
reasonable  means  to  remove  the  dangers  which  are  open  and 
visible  to  the  employe  and  known  to  him  and  who  continues 
his  employment  knowing  these  dangerous  conditions  to  have 
existed,  unless  the  servant  has  made  some  complaint  and 
asked  for  an  alteration  or  removal  of  the  causes  and  upon  this 
question  the  Supreme  Court  in  Cichowicz  vs.  International 
Packing  Co.,  206  111.  346,  has  said:  "A  servant  who  knows 
there  are  dangerous  defects  on  premises  where  he  works  and 
does  not  make  complaint  and  ask  for  repairs  or  improve- 
ments necessary  for  his  safety,  assumes  the  risks  involved 
whether  he  acquired  the  knowledge  before  he  enters  the  serv- 
ice or  afterward.  In  either  case  he  cannot  continue  in  the 
employment  and  encounter  the  dangers  without  complaint 
or  any  assurance  of  safety  or  promise  of  repair  and  remedy 
the  defect,  and  in  case  of  injury  hold  the  master  liable." 

And  from  a  careful  consideration  of  this  cause  this  court 
has  arrived  at  the  conclusion  that  the  deceased  had  full 
knowledge  and  information  of  the  construction  of  the  tracks, 
the  location  thereof  and  the  manner  in  which  appellant  con- 
ducted its  business  and  that  by  reason  thereof  he  assumed  ' 
the  risk  which  caused  his  injury  as  one  of  the  ordinary 
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risks  of  his  employment,  and  we  have  also  reached  the  con- 
clusion from  the  facts  disclosed  in  this  case  that  plaintiff's 
intestate,  by  going  between  the  cars  where  he  was  injured  at 
the  time  when  the  other  cars  were  coming  down  the  incline 
and  proceeding  with  the  speed  they  must  necessarily  take 
and  of  which  he  knew  they  would  take  in  proceeding  down 
the  incline,  he  was  not  in  the  exercise  of  due  care  and  caution 
for  his  own  safety  and  for  these  reasons  the  judgment  of  the 
lower  court  is  reversed  without  remanding  the  cause,  and 
the  clerk  is  directed  to  enter  in  the  judgment  herein  the  find- 
ing of  facts  that  the  cause  of  the  injury  to  plaintiff's  intestate 
was  one  of  the  ordinary  risks  assumed  by  his  employment  and 
that  he  was  not  in  the  exercise  of  due  care  and  caution  for  his 
own  safety.  i 

Beversed. 


John  Dawson,  Administrator,  Plaintiff  in  Error,  v.  John 
Kitch  et  al.,  Defendants  in  Error. 

1.  Judgments — form  where  plaintiff  is  defeated.  Where  a  plaintiff 
is  defeated  in  an  action  the  form  of  judgment  to  be  entered  is  one 
in  bar  of  the  action. 

2.  Landlobd  and  tenant— n»2e  aa  to  liability  for  personal  injuries. 
A  landlord  is  not  liable  or  responsible  for  a  dangerous  and  unsafe  con- 
dition of  premises  where  the  premises  were  reasonably  safe  at  the  time 
of  the  beginning  of  the  tenancy  but  became  dangerous  and  unsafe  under 
the  occupation  of  the  premises  by  the  tenant  under  the  lease,  unless 
the  landlord  has  especially  undertaken  and  agreed  to  keep  the  premises 
in  reasonably  safe  condition  and  repair  or  had  been  notified  of  the 
dangerous  and  unsafe  condition  and  has  agreed  or  contracted  to  repair 
the  same* 

Aetion  in  case.  Error  to  the  Circuit  C!ourt  of  McLean  county;  the  Hon. 
COLOSTIN  D.  Mtebs,  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  1909.    Affirmed.    Opinion  filed  May  28, 1910. 

Livingston  &  Bach^  for  plaintiff  in  error. 
Babbt  &  MoBRissEY,  for  defendants  in  error. 
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•  ■  II  ■■^^-^  ■  II        II  I  III-  ■— — ^^— 1^^— 

Ms.  Justice  Philbbick  delivered  the  opinion  of  the 
court 

This  action  is  brought  by  plaintiff  in  error  to  recover  for 
the  alleged  wrongful  death  of  his  wife  and  upon  the  t'-'il 
the  Circuit  Court  directed  the  jury  to  find  the  defendants  not 
guilty  and  rendered  judgment  on  the  verdict  in  bar  of  action. 

Defendants  in  error  were  the  owners  of  a  piece  of  prop- 
erty in  Ellsworth,  McLean  county,  upon  which  was  erected 
a  building  the  second  story  of  which  was  leased  to  the  Mod* 
em  Woodmen  of  America  and  of  which  they  have  had  pos- 
session as  tenants  of  defendants  in  error  for  a  number  of 
years.  In  this  second  story  was  a  stage  and  on  various  oocar 
sions  the  tenants,  Modem  Woodmen,  had  sublet  the  premises 
for  public  purposes. 

The  entrance  to  the  upper  story  was  by  means  of  an  inside 
stairway  in  the  front  of  the  building,  and  this  was  the  only 
means  of  entrance  to  the  general  public  whenever  it  was  used 
as  a  place  of  public  entertainment.  There  was,  however,  a 
stairway  constructed  at  the  rear  end  of  the  building  which  led 
to  the  second  floor  and  the  door  leading  from  the  hall  to  the 
stairway  was  in  the  rear  of  the  building.  This  stairway  did 
not  connect  with  any  street  or  public  thoroughfare.  At  the 
time  that  the  Modem  Woodmen  of  America  became  the  ten- 
ants of  defendants  in  error  in  these  premises  this  back  stair- 
way was  protected  by  a  railing  but  during  the  last  year  of 
their  occupancy  it  became  out  of  repair,  dilapidated  and  so 
useless  that  the  railing  had  been  removed  or  had  fallen  down, 
the  record  does  not  disclose  which.  While  in  this  condition 
on  or  about  the  fourth  day  of  April,  1908,  the  hall  was  sub- 
let by  the  Modem  Woodmen  of  America  for  the  purpose  of 
holding  a  church  fair  or  festivaL therein  and  during  the  time 
of  this  entertainment  the  building  caught  fire  and  in  escap- 
ing from  the  building  appellant's  intestate  proceeded  by  the 
back  stairway  and  in  descending  the  same  was  crowded  or 
pushed  off  from  the  stairway,  fell  a  distance  of  fifteen  feet 
or  more,  was  injured,  from  which  injuries  she  died. 

Plaintiff  in  error  insists  on  a  reversal  of  the  judgment  of 
the  trial  court,  alleging  as  reasons  therefor,  first,  that  the 
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court  erred  in  directing  a  verdict  for  the  defendant  and  ren- 
dering a  judgment  on  the  verdict ;  second,  that  the  court  erred 
in  rendering  a  judgment  in  bar  of  action;  and  third,  the 
court  erred  in  rendering  a  judgment  against  the  adminis- 
trator for  costs  in  awarding  execution.  Upon  the  latter  ques- 
tion it  is  sufficient  to  say  that  a  supplemental  record  has  been 
filed  which  shows  that  the  trial  court  amended  its  judgment 
directing  and  awarding  an  execution,  and  the  final  judgment 
IB  that  the  costs  should  be  paid  in  the  due  course  of  adminis- 
tration. 

Upon  the  question  as  to  the  rendition  of  a  judgment  in 
bar  of  action  by  the  trial  court,  it  was  not  error  to  render  a 
judgment  in  bar  of  action  as  that  is  the  proper  judgment 
where  the  plaintiff  is  defeated  in  the  action. 

Upon  the  assignment  of  error  to  the  action  of  the  court  in 
directing  a  verdict,  it  is  contended  by  plaintiff  in  error  that 
although  the  Modem  Woodmen  were  the  tenants  and  were  in 
possession  of  these  premises  and  had  been  for  a  number  of 
years  prior  to  the  injury  and  had  so  continued  to  the  time  of 
the  injury  and  although  their  lease  was  a  leasing  by  the 
year  and  although  there  had  been  a  continual  holding  under 
the  old  lease  until  a  short  time  prior  to  the  accident,  this 
was  in  the  contemplation  of  law  a  new  lease  at  the  expiration 
of  each  year,  and  that  the  landlord  while  ordinarily  not  liable 
for  the  condition  of  premises  in  the  occupation  of  a  tenant 
and  not  liable  ordinarily  to  keep  the  same  in  repair,  that  in 
contemplation  of  the  law  there  being  a  new  lease  at  the  be- 
ginning of  each  year,  the  landlord  became  liable  during  each 
sncoessive  year  for  the  condition  of  the  premises  as  they  exist- 
ed at  the  beginning  of  that  year  and  that  if  the  premises  were 
in  a  dangerous  condition  at  the  time  of  the  commencement 
of  each  successive  year  then  the  landlord  would  be  liable  for 
any  injury  occasioned  thereby,  notwithstanding  the  premises 
were  in  the  possession  of  a  tenant ;  and  it  is  further  contend- 
ed that  a  short  time  before  the  beginning  of  the  year  in 
which  the  accident  occurred,  the  Modem  Woodmen  of 
America  had  notified  the  landlord  that  they  would  continue 
ilie  lease  for  another  year  provided  the  landlord  would  make 
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repairs  upon  this  rear  stairway  by  adding  thereto  a  railing 
and  improving  other  conditions^  and  that  the  landlord  agreed 
that  this  should  be  done,  and  upon  this  condition,  and  the 
promise  of  the  landlord  so  to  do,  the  Modem  Woodmen  of 
America  continued  in  the  possession  of  the  premises. 

On  the  other  hand  it  is  contended  by  the  defendants  in 
error  that  the  Modem  Woodmen  of  America  having  had 
the  premises  leased  for  a  number  of  years  and  continued  to 
occupy  them  from  year  to  year  without  any  new  lease  having 
been  executed,  that  the  tenancy  became  one  from  year  to  year 
and  while  the  premises  so  remained  in  the  possession  of  the 
tenant  the  landlord  was  not  liable  for  any  condition  that  arose 
after  the  original  leasing,  and  the  evidence  being  that  at  the 
time  of  the  original  leasing  there  was  a  railing  upon  the  stair- 
way and  that  it  had  existed  up  to  and  during  a  portion  of 
the  last  year  of  the  tenancy  of  the  Modem  Woodmen,  de- 
fendants in  error  are  not  liable  for  the  conditions  which  were 
then  -created,  and  further  that  the  tenancy  of  the  Modem 
Woodmen  of  America  being  a  tenancy  from  year  to  year  un- 
der the  statute  and  no  notice  having  been  given  by  the  Mod- 
em Woodmen  of  any  intention  to  vacate  the  property  or  sur- 
render the  lease  at  the  end  of  the  then  current  year,  that  the 
tenants  were  bound  to  occupy,  and  could  not  surrender,  the 
premises  at  the  end  of  the  then  current  year,  for  the  reason 
no  notice  had  been  given  sixty  days  prior  to  the  expiration 
of  said  year,  that  the  same  would  be  vacated,  and  that  being 
bound  for  the  occupancy  of  the  premises  for  the  next  succeed- 
ing year,  that  any  contract  or  claim  to  repair  which  may  have 
been  made  by  the  landlord  with  the  Modem  Woodmen  of 
America  for  the  succeeding  year  was  without  any  considera- 
tion and  void  and  they  were  not  bound  to  make  repairs  under 
such  agreement  even  if  it  had  been  made;  that  such  a  con- 
tract, even  if  proven,  was  nudum  pactum. 

From  a  careful  examination  of  the  record  in  this  case  we 
find  that  the  record  discloses  that  defendants  in  error  were 
the  owners  of  this  property,  that  the  same  was  leased  to  tihe 
Modem  Woodmen  of  America  a  number  of  years  prior  to  the 
time  of  the  accident  complained  of,  that  the  same  was  o(^ 
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cupied  under  a  lease  from  year  to  year,  that  after  the  first 
occupancy  no  new  lease  or  contract  was  entered  into  and  the 
Modem  Woodmen  of  America  were  tenants  from  year  to 
year,  that  the  condition  of  the  premises  which  is  complained 
of  and  is  alleged  as  negligence  on  the  part  of  the  defendants 
in  error  was  created  during  the  pendency  of  the  lease  ^nd 
during  the  occupancy  of  the  Modem  Woodmen  of  America 
of  these  premises  as  tenants  of  defendants  in  error,  and  the 
rule  of  law  in  this  state  is,  the  landlord  is  not  liable  or  re- 
sponsible for  a  dangerous  and  unsafe  condition  of  premises 
where  the  premises  were  reasonably  safe  at  the  time  of  the 
beginning  of  the  tenancy  but  became  dangerous  and  unsafe 
during  the  occupation  of  the  premises  by  the  tenant  under 
the  lease,  unless  the  landlord  has  specially  undertiJcen  and 
ap-eed  to  keep  the  premises  in  reasonably  safe  condition  and 
repair  or  had  been  notified  of  the  dangerous  and  unsafe  con- 
dition and  has  agreed  or  contracted  to  repair  the  same. 

There  being  no  dispute  in  this  case  that  the  condition  here 
complained  of  arose  during  the  occupancy  of  the  tenant,  the 
only  theory  contended  for  upon  which  the  landlord  could  be 
here  liable,  is  by  reason  of  the  alleged  contract  made  at 
the  time  of  the  making  of  the  alleged  new  lease,  a  short  time 
prior  to  the  expiration  of  the  then  current  year. 

Conceding  the  landlord  did  agree  that  the  dangerous  con- 
dition of  this  stairway  would  be  remedied  before  the  new 
lease  should  commence,  the  tenant  then  being  liable  for  hold- 
ing of  the  premises  for  the  succeeding  year,  having  given  no 
notice  or  an  intention  to  surrender  within  the  time  required 
by  the  statute,  and  being  so  liable  to  the  landlord,  any  con- 
tract or  agreement  made  by  the  landlord  in  consideration  of 
such  continuance  of  the  lease  for  another  year  was  without 
any  consideration,  and  this  alleged  contract  having  been  made 
at  the  time  of  the  agreement  to  lease  the  premises  for  an- 
other year,  and  the  current  year  not  having  expired,  any  con- 
tract made  at  that  time  for  the  renting  of  the  premises  for  a 
year  to  commence  in  the  future  not  in  writing  was  void  and 
eoold  not  have  been  enforced  by  the  Modern  Woodmen  of 
America,  and  this  condition  of  the  premises  having  arisen 
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during  the  time  when  the  Modem  Woodmen  were  so  occupy- 
ing the  premises  as  tenants  no  duty  was  imposed  by  the 
law  upon  defendants  in  error  |;o  make  the  repairs  to  these 
premises  and  the  owners  of  the  building  are  not  liable  for 
an  injury  caused  by  reason  of  a  failure  to  make  the  repairs 
and  the  trial  court  having  committed  no  error  in  giving  the 
peremptory  instruction  and  directing  a  verdict  for  the  de> 
fendantSy  the  judgment  of  the  lower  court  is  affirmed. 

AfpTtncdL 


Samuel  Igo,  Jr.,  Appellee,  v.  Cleveland,  Cincinnati,  Chicago 
ft  St.  Louis  Railway  Company,  Appellant. 

1.  Common  cabbiebS — when  limitaium  of  UdbiUty  not  etfective. 
The  rule  of  law  in  this  state  applicable  to  contracts  of  shipment  applies 
also  to  interstate  commerce  and  before  a  carrier  can  inyoke  the  aid 
of  a  contract  containing  limitations  of  liability  it  must  be  shown  thai 
the  shipper  assented  thereto. 

2.  Pleading — upon  what  recovery  may  he  predicated.  No  recovery 
can  be  predicated  upon  any  theory  not  supported  by  the  declaration  im 
the  case. 

3.  Measube  or  damages — in  action  against  carrier  for  delay  In 
transportation.  Held,  in  such  an  action  that  an  expenditure  for  eare 
of  a  race  horse  not  growing  out  of  or  occasioned  by  reason  of  the  delay 
charged,  was  not  a  proper  element  of  damage. 

Action  in  case.  Appeal  from  the  Circuit  Court  of  Shelby  county; 
the  Hon.  Tbuman  £.  Ames,  Judge,  presiding.  Heard  in  this  oourt  at 
the  May  term,  1909.  Reversed  and  remanded.  Opinion  filed  ICay 
28,  1910. 

Geobge  B.  Gillespie,  for  appellant ;  Hamlin,  Gillespxb 
&  Fitzgerald  and  W.  0.  Kelly,  of  counseL 

Chafee  &  Chew,  for  appellee. 

Mr.  Justice  Philbriok  delivered  the  opinion  of  the 
oaurt 

This  is  an  action  brought  by  appellee  against  appellant  to 
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recover  for  an  alleged  damage  to  a  shipment  of  a  car-load  of 
horses  and  mules  from  Shelbyville,  Shelby  county,  Illinois, 
to  Indianapolis,  in  the  State  of  Indiana,  alleged  to  have  been 
occasioned  by  reason  of  alleged  negligence  of  appellant  in 
delay  in  taking  the  car  from  Shelbyville,  and  also  in  the 
violent  and  improper  handling  of  the  car  in  such  shipment. 

The  declaration  consists  of  two  counts.  The  first  count 
is  based  upon  an  alleged  charge  of  negligence  in  handling 
the  car  in  such  a  violent  and  rough  manner  in  the  switching, 
starting  and  backing  of  the  train  whereby  the  said  horses 
and  mules  were  damaged  and  injured. 

The  second  count  alleges  a  charge  of  negligence  consist- 
ing of  a  delay  in  taking  the  cars  from  Shelbyville  after  the 
same  had  been  loaded  by  appellee  and  delivered  to  appellant 
and  averts  that  the  car  was  loaded  at  six  o'clock  in  the  after- 
noon and  that  appellant  negligently  permitted  the  same  to 
remain  upon  its  track  at  Shelbyville  until  the  hour  of  five 
o'clock  in  the  morning  of  the  day  following  and  negligently 
permitted  two  trains,  belonging  to  appellant  and  being  regu- 
lar stock  trains  carrying  through  stock  to  the  city  of  Indian- 
apolis, to  pass  by  said  city  of  Shelbyville,  without  taking  said 
car  from  Shelbyville  to  Indianapolis,  and  that  by  reason  of 
this  delay  the  stock  was  damaged. 

To  this  declaration  appellant  pleaded  the  general  issue, 
also  one  special  plea. 

The  special  plea  set  forth  that  appellant  was  a  railroad 
company  incorporated  under  the  laws  of  the  State  of  Indiana 
and  Ohio  and  engaged  in  interstate  traffic  and  that  the  haul- 
ing and  taking  of  the  said  stock  from  the  city  of  Shelbyville 
to  the  city  of  Indianapolis  was  interstate  traffic  and  gov- 
erned by  the  rules  and  regulations  of  the  Interstate  Com- 
merce Act,  in  that  appellant  entered  into  a  contract  with 
appellee  which,  under  the  Interstate  Commerce  Act,  was  a 
limited  liability  live  stock  contract  and  the  rate  of  shipment 
was  based  upon  a  classification  known  as  No.  29  of  the  Inter- 
state Commerce  Commission,  then  on  file  in  the  office  of  ap- 
pellant at  Shelbyville,  Illinois.  The  contract  is  set  out  in 
full  in  the  plea  and  appellant  avers  that  under  the  contract 
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it  became  and  was  the  duty  of  appellee  to  furnish  within 
five  days  any  claim  for  damages  arising  by  reason  of  said 
shipment,  verified  by  affidavit,  to  appellant  at  its  office  in 
Indianapolis  and  that  appellee  did  not  so  furnish  such  veri- 
fied statement  and  make  such  claim  and  that  by  reason  of  it 
being  a  shipment  governed  by  the  Interstate  Commerce  Act 
a  lower  rate  was  granted  to  appellee  and  that  by  reason  of 
this  lower  rate  appellant  had  a  right  to  limit  its  liability. 

Appellee  obtained  leave  to  reply  doubly  to  this  plea  and 
replied : 

First:  That  appellant  did  not  require  appellee  to  make  a 
claim  in  writing  within  five  days  after  the  alleged  injury 
verified  by  affidavit  but  that  appellee  did  make  and  deliver 
on  the  24th  day  of  April  at  the  city  of  Indianapolis  and 
state  of  Indiana  a  claim  in  writing  for  said  injuries  and  that 
although  said  claim  was  not  verified  by  affidavit  appellant 
received  and  accepted  said  claim  as  a  claim  for  injuries  and 
damages  without  objection,  that  the  same  was  unverified  by 
the  oath  of  the  plaintiff  and  that  ever  since  that  time  has 
treated  said  claim  as  a  claim  pending  for  adjustment  upon 
its  merit. 

The  second  replication  was,  that  at  the  time  of  shipment 
and  the  making  of  the  alleged  contract  the  defendant  did 
not  notify  the  plaintiff  and  the  plaintiff  did  not  know  the 
contract  limited  the  liability  of  appellant  or  the  said  ship- 
ment was  taken  at  a  reduced  rate  on  account  of  such  limited 
liability  and  did  not  notify  appellee  that  by  paying  a  higher 
rate  a  greater  liability  would  be  undertaken  on  the  part  of 
appellant. 

To  the  second  replication  appellant  interposed  a  demurrer 
which  was  overruled  by  the  trial  court  and  appellant  elected 
to  stand  by  its  demurrer  and  thereupon  filed  a  rejoinder  to 
the  first  replication. 

Trial  was  had  upon  the  issue  thus  made  and  resulted  in  a 
verdict  in  favor  of  appellee  for  $300.  Motion  for  a  new 
trial  was  overruled,  judgment  rendered  on  the  verdict  and 
appellant  prosecuted  its  appeal  from  that  judgment  and 
urges  for  reversal: 

First:  That  there  was  no  evidence  in  the  record  tending 
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to  prove  the  negligence  alleged  in  the  first  count  of  the  decla- 
ration and  that  the  court  erred  in  refusing  to  sustain  a 
motion  to  withdraw  that  count  from  the  jury. 

Second:  That  the  court  erred  in  overruling  the  demurrer 
of  appellant  to  the  second  replication. 

Third:  That  the  declaration  only  alleged  delay  in  taking 
the  stock  from  Shelbyville  and  did  not  allege  any  delay  after 
having  so  taken  the  stock  and  that  the  court  erred  in  admit- 
ting evidence  of  the  delay  of  the  car  after  the  same  had  left 
ShelbyviUe. 

Fourth:  That  the  court  erred  in  admitting  evidence  of 
alleged  damages  to  a  certain  race  horse  which  was  shipped 
in  said  car  for  the  reason  that  such  evidence  related  to  special 
damages  and  that  no  such  special  damages  was  alleged  in  the 
declaration. 

Fifth:  That  the  court  erred  in  giving  and  refusing  in- 
structions. 

Upon  the  first  ground  urged  that  the  court  should  have 
taken  the  first  count  of  the  declaration  from  the  jury,  we 
find  upon  examination  of  the  record  that  there  is  no  evidence 
whatever  as  to  any  violent  or  rough  usage  or  handling  of  the 
car  after  the  same  was  loaded  by  appellee  and  there  is  no  evi- 
dence that  the  train  was  violently  handled  or  that  the  cars 
were  kicked  in  switching  and  upon  this  question  the  record 
wholly  fails  to  prove  any  averment  of  negligence  in  the  first 
coimt  of  the  declaration,  and  the  motion  of  appellant  to 
withdraw  said  count  from  the  jury  should  have  been  sus- 
tained. 

Upon  the  question  of  overruling  the  demurrer  of  appellant 
to  the  second  replication  filed  by  appellee,  the  special  plea  to 
which  this  replication  was  filed  set  forth  a  special  contract 
which  had  been  signed  by  appellee  and  that  the  contract  was 
made  upon  the  basis  of  a  certain  classified  schedule  on  file 
in  the  oifice  of  appellant  giving  the  various  schedules  and 
rates  for  shipments  of  this  character  which  were  open  to  the 
inspection  of  appellee  and  which  were  required  to  be  main- 
tained at  the  office  of  appellant  by  the  Interstate  Commerce 
Act,  and  that  appellant  was  bound  by  the  rates  therein  made 
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and  the  same  being  there  for  the  inspection  of  appellee  and 
appellee  having  executed  this  contract,  that  he  is  bound 
thereby  and  was  bound  to  know  not  only  the  contents  of  his 
contract  but  also  the  contents  and  provisions  of  the  schedule 
so  maintained  at  the  offices  of  appellant  under  the  provision 
of  the  Interstate  Commerce  Act ;  and  that  by  reason  of  this 
schedule  a  lower  rate  was  given  to  appellee  and  under  it 
appellant  had  the  right  to  limit  its  liabilities  by  contract. 

Upon  this  question  the  Supreme  Court  in  Kirby  vs.  C.  & 
A.  R  K.  Co.,  242  HI.  418,  has  held  that  the  provisions  of 
the  Interstate  Commerce  Act  create  no  different  relation 
between  appellant  and  appellee  than  the  common  law  under 
a  contract  of  this  character  and  that  appellee  was  not  bound 
to  go  into  all  the  intracacies  and  details  of  examining  the 
tariff  schedules  and  the  contract  of  shipment  before  submit- 
ting his  stock  to  appellant  for  shipment  and  was  not  bound 
to  know  the  contents  of  both  the  contract  and  the  schedule ; 
that  the  rule  of  law  in  this  state  applicable  to  contracts  of 
shipment  applies  also  to  interstate  commerce  and  that  before 
appellant  can  invoke  the  aid  of  such  a  contract  it  must  be 
shown  that  the  appellee's  attention  was  called  to  the  pro- 
visions of  the  contract  or  that  he  was  familiar  with  the  con- 
tents thereof,  and  this  replication  represented  the  issue  as 
to  whether  he  had  this  information  or  was  so  notified  by 
appellant;  and  the  court  committed  no  error  in  overruling 
the  demurrer  to  this  replication.  The  same  question  here 
involved  was  before  this  court  in  the  case  of  Max  Warren  vs. 
C.  C.  C.  &  St.  L.  R  R  Co.,ante,  p.  Ill,  and  the  same  rule 
is  held  in  the  opinion  in  that  case  written  by  Justice  Puter- 
baugh. 

Appellant  having  elected  to  stand  by  its  demurrer  and  the 
classification  alleged  to  be  on  file  in  said  plea  not  being  set 
forth  in  the  plea  and  not  having  been  offered  in  evidence, 
no  further  consideration  thereof  is  necessary. 

The  charge  of  negligence  in  the  second  count  of  the  decla- 
ration that  appellant  permitted  two  regular  stock  trains  to 
pass  through  Shelbyville  after  these  horses  and  mules  were 
80  loaded  without  taking  the  said  car  from  Shelbyville  upon 
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either  of  said  trains,  is  not  sustained  by  any  proof  in  the 
cause.  The  evidence  does,  however,  further  disclose  that  had 
any  train  taken  the  stock  from  Shelbyville  prior  to  the  time 
when  it  was  taken,  that  the  said  stock  would  not  have  reached 
Indianapolis  any  sooner;  but  if  the  stock  had  been  taken 
from  Shelbyville  upon  the  two  trains  which  passed  Shelby- 
ville between  the  time  of  the  loading  of  the  same  and  when 
the  same  was  taken  by  appellant  that  such  trains  only  pro- 
ceeded to  Mattoon  and  that  appellant  had  no  train  out  of 
Mattoon  after  their  arrival  at  Mattoon  by  which  the  stock 
could  have  reached  Indianapolis  sooner  than  it  did,  an)l  the 
record  further  discloses  that  appellee  was  informed  that  no 
train  could  be  had  by  which  to  ship  the  stock  sooner  than  the 
one  which  did  actually  take  it  and  he  was  directed  not  to 
load  the  said  stock,  at  the  time  when  he  so  loaded ;  and  there 
is  no  evidence  in  the  record  to  sustain  that  charge  of  neg^i* 
gence  in  the  declaration. 

Upon  the  other  charge  of  negligence  alleged  in  this  count 
that  appellant  permitted  the  said  stock  to  remain  in  the  eity 
of  Shelbyville  for  an  unreasonable  length  of  time  after  the 
same  had  been  loaded  upon  the  cars  by  appellee  and  after 
appellant  had  been  notified  of  such  loading  presented  a  ques- 
tion for  the  determination  of  the  jury. 

Upon  the  third  ground  urged  that  the  court  erred  in  per- 
mitting evidence  of  the  delay  of  the  car  after  leaving  Shelby- 
ville. The  only  charge  in  the  declaration  in  regard  to  the 
delay  was  in  taking  the  same  from  the  city  of  Shelbyville 
and  there  was  no  allegation  in  the  declaration  of  any  further 
negligence  in  that  regard ;  it  was  error  to  permit  appellee  to 
show  any  delay  in  the  movement  of  this  car  after  the  same 
had  left  the  city  of  Shelbyville,  there  being  no  averments  of 
any  such  delay  in  the  declaration  and  appellee  could  recover 
only  upon  the  charges  of  negligence  alleged  in  the  declaration. 

Upon  the  question  of  the  admission  of  evidence  regarding 
the  measure  of  damage,  it  is  insisted  that  the  court  erred  in 
admitting  proof  of  special  damage  to  the  race  horse  which 
was  shipped  in  this  car.  Upon  examination  of  the  second 
count  of  the  declaration,  we  find  that  the  only  damage  al- 
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leged  is  that  occasioned  by  reason  of  delay  and  on  a  general 
charge  of  negligence  of  this  character,  the  only  proper 
measure  of  damages  is  the  natural  and  consequential  dam- 
ages arising  by  reason  of  the  delay  and  the  evidence  admitted 
by  the  court  to  which  objection  is  made  related  to  the  ex- 
penditure and  care  of  the  race  horse  not  growing  out  of  or 
caused  by  reason  of  the  delay  and  there  being  no  claim  for 
such  special  damage  in  the  declaration  and  no  allegation 
that  it  became  or  was  necessary  to  give  this  horse  any  special 
treatment,  it  was  error  to  permit  proof  of  special  damages. 
Adams  v.  Gardner,  78  111.  568;  Qumb  v.  23rd  St  Railway 
Co.,  114  N.  Y.  411;  Spencer  v.  St.  Paul  &  S.  C.  R  R  Co., 
21  Minn.  362 ;  Patten  v.  Libbey,  32  Me  378. 

The  instructions  complained  of  in  this  cause  and  given 
on  behalf  of  appellee  did  not  limit  the  right  of  recovery  to 
the  acts  of  negligence  charged  and  did  not  confine  the  re- 
covery to  the  damages  necessarily  and  reasonably  expected 
and  consequential  upon  the  result  of  negligence  com- 
plained of. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


Paul  Bonato,  Administrator,  Appellee,  v.  Peabody  Coal 
Company,  Appellant 

1.  Evidence— ^pon  tohat  expert  testimony  competent.  In  an  action 
for  personal  injuries,  held,  that  it  was  competent  to  admit  expert  testi- 
mony as  to  whether  or  not  ice  would  be  expected  to  form  in  an  air 
chamber  constructed  as  was  the  one  in  question  in  this  caae. 

2.  Damages — in  action  for  death  caused  by  wrongful  act.  The  law 
presumes  where  the  deceased  left  a  widow  and  children  that  ther^ 
is  a  pecuniary  loss  and  upon  the  question  of  this  pecuniary  loss  to 
the  widow  and  children  it  is  proper  for  the  jury  to  take  into  consider- 
ation the  ages  of  the  parties  sustaining  such  loss  in  determining  the 
amount  thereof. 
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Action  in  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  Circuit  Court  of  Montgomery  county;  the  Hon.  Tbuxan  K 
AiCBS,  Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1009. 
Affirmed.    Opinion  filed  May  28,  1910. 

Abthus  M.  Fitzgerald  and  Oeorox  B.  Gilucspib,  for 
appellant;  Underwood  &  Smysee,  Lane  &  Coopeb  and 
Bamuen,  Gillespie  &  Fitzoeeald,  of  connseL 

Easlt  &  Williamson,  for  appellee;  T.  M.  Jbtt,  T.  A. 
Snbll  and  D.  R.  Eindeb,  of  counseL 

Mb.  Justice  Philbbick  delivered  tlie  opinion  of  the 
court 

This  is  an  action  brought  bj  appellee  against  appellant 
company  for  the  death  of  plaintiff's  intestate,  Nicola  Bonato. 
The  trial  below  resulted  in  a  judgment  against  appellant  for 
$2,000 ;  to  reverse  which  judgment  this  appeal  is  prosecuted. 

The  deceased  was  in  the  employ  of  appellant  company, 
which  was  engaged  in  sinking  a  coal  shaft  near  Nokomis, 
Montgomery  county.  The  shaft  was  twenty-seven  feet  long, 
ten  feet  in  width  and  divided  into  three  compartments. 
Across  the  west  end  was  constructed  an  air  chamber,  extend- 
ing the  full  width  of  the  shaft  and  about  twenty-two  inches 
wide,  the  balance  of  the  shaft  was  divided  into  two  hoisting 
compartments,  only  one  being  used  at  a  time  and  the  one  not 
in  use  being  covered  with  boards.  These  two  compartments 
were  about  equal  size.  The  air  chamber  was  partitioned  off 
and  constructed  of  shiplap  for  the  purpose  of  making  the 
same  as  near  air  tight  as  possible ;  the  inside  of  this  chamber 
was  a  smooth  surface.  This  air  chamber  was  connected  with 
a  fan  located  a  short  distance  from  the  shaft  by  means  of  a 
curved  hood  or  air  course  through  which  the  air  was  drawn 
from  the  shaft.  The  fan  and  air  chamber  were  used  for 
ventilation  purposes  and  the  machinery  for  running  the  fan 
was  operated  by  steam  and  enclosed  in  the  building  about 
thirty  feet  from  the  shaft.  The  boilers  furnishing  the  steam 
were  located  in  a  building  near  the  fan  N>om  but  farther 
from  the  shaft.    The  fan  was  so  operated  as  to  draw  the  air 
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up  the  air  chamber  instead  of  forcing  it  down  and  the  only 
way  in  which  the  air  could  move  was  from  the  bottom  up. 
The  air  chamber  was  not  completed  to  the  bottom  of  the  shaft 
and  the  partition  between  the  other  compartments  was 
finished  to  within  about  twenty  feet  of  the  bottom  of  the 
shaft  This  shaft  was  being  constructed  under  the  super* 
vision  of  one  Patterson,  superintendent  of  the  mine,  and  the 
men  were  working  continuously  day  and  night,  divided  into 
three  shifts.  Work  was  begun  on  the  shaft  December  12, 
1906.  Plaintiff's  intestate  had  worked  on  one  of  these  shifts 
all  of  this  time. 

On  the  morning  of  the  accident  there  had  been  some  ice  in 
the  hoisting  chamber  nearest  to  the  air  chamber.  This  was 
removed  before  proceeding  with  the  work.  During  the  con- 
struction of  the  shaft  some  water  had  been  encountered 
which  had  run  through  from  the  outside  and  down  the  inside 
of  the  shaft  There  was  more  of  this  water  at  the  end  of  the 
shaft  where  the  air  chamber  was  located  than  at  other  places. 
The  evidence  is  conflicting  as  to  the  presence  of  steam-  in  the 
air  chamber;  formations  of  ice  had  been  known  to  exist  in 
the  hoisting  chambers  prior  to  this  time;  and  only  a  short 
time  before  the  accident  an  inspection  was  made  and  ice  re- 
moved from  the  bottom  of  the  air  chamber. 

The  three  shifts  in  which  the  men  were  working  were 
each  led  by  what  was  known  as  a  shift  boss.  The  leader  of 
the  shift  in  which  Bonato  was  working  was  Mike  Riley,  who 
controlled  and  directed  the  work. 

The  declaration  contains  two  counts  of  common  law  n^li- 
gence,  the  negligence  charged  being  a  failure  to  provide  a 
reasonably  safe  place  in  which  plaintiff's  intestate  might  per- 
form his  work ;  also  in  failing  to  inspect  the  air  chamber  and 
discover  ice  which  had  formed  in  the  air  chamber  and  to  re* 
move  the  same. 

The  evidence  discloses  that'Biley  was  informed  by  the 
leader  of  the  shift  which  quit  before  the  shift  in  which  plain- 
tiff's intestate  went  to  work  on  the  morning  of  the  accident 
that  there  was  ice  in  the  air  chamber.  The  manner  in  which 
the  air  chamber  was  constructed,  afforded  no  means  of  obaer* 
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vation  by  the  workmen  and  there  was  no  way  of  ascertaining 
whether  ice  was  in  this  chamber  except  by  a  special  inspec- 
tion. 

On  the  morning  of  the  accident  the  shift  with  which  the 
deceased  was  at  work,  went  into  the  shaft,  which  was  then 
in  loose  shale,  and  arranged  for  some  blasting  and  while 
there  was  directed  to  keep  to  the  east  side  of  the  apartment 
on  account  of  there  being  some  ice  formed  in  it.  After  the 
blasts  were  set  the  party  went  to  the  top  of  the  shaft  After 
the  blasts  were  fired  they  again  descended  into  the  shaft  and 
went  to  work  trimming  up  and  shaping  up  the  edges  of  the 
shaft  and  cleaning  out  the  loose  shale.  The  deceased  was 
working  near  the  air  chamber  and  while  so  at  work  several 
tons  of  ice  fell  from  the  air  chamber  and  crushed  him  so 
that  he  died  within  a  few  minutes  after  being  taken  out  of 
the  shaft 

The  causes  assigned  for  the  reversal  of  this  cause  by  ap- 
pellant are  that  the  deceased  was  not  in  the  exercise  of  due 
care  and  caution  for  his  own  safety;  that  the  evidence  fails 
to  show  that  appellant  had  actual  knowledge  of  the  formation 
of  the  ice  in  the  air  chamber ;  that  the  intestate's  death  was 
caused  by  a  mere  accident  without  fault  on  the  part  of  ap- 
pellant; that  the  air  chamber  was  constructed  in  the  usual, 
customary  and  proper  method  of  constructing  an  air  chamber 
for  the  purpose  for  which  this  was  constructed  and  there  was 
no  negligence  therein  on  the  part  of  appellant;  that  the  ac- 
cident which  caused  intestate's  death  was  one  of  the  ordinary 
risks  of  employment  assumed  by  deceased.  Also  that  the 
court  erred  in  giving  on  behalf  of  appellee  instruction  No. 
4,  and  that  this  instruction  ignores  the  doctrine  of  assumed 
risk  and  the  question  of  due  care.  Also  that  the  evidence  ad- 
mitted on  behalf  of  appellee  wherein  the  witnesses  Linton 
and  Curtis  were  permitted  to  give  the  dimensions  of  the  shaft 
at  another  mine  and  also  because  the  court  permitted  appellee 
to  show  the  ages  of  the  minor  children. 

The  witnesses,  Linton  and  Curtis,  were  used  as  experts 
upon  the  question  as  to  whether  or  not  ice  would  be  ex- 
pected to  form  in  an  air  chamber  constructed  as  this  was. 
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Upon  the  contention  that  the  evidence  given  by  Linton  and 
Curtis  regarding  the  dimensions  of  the  shaft  at  Sawyerville 
there  was  no  error.  These  witnesses  were  used  as  expert  wit- 
nesses regarding  the  question  as  to  whether  appellant  should 
have  expected  or  had  reasonable  grounds  to  believe  that  ice 
was  accumulating  in  the  air  chamber  and  their  information 
regarding  this  matter  was  derived  from  their  experience  and 
knowledge  in  connection  with  various  shafts  and  it  was  not 
error  to  permit  them  to  give  in  their  testimony  the  dimensions 
of  shafts  of  which  they  had  had  experience  and  knowledge. 
The  evidence  was  proper  for  the  purpose  of  permitting  die 
jury  to  determine  what  weight  should  be  given  to  the  testi- 
mony of  these  experts. 

Upon  the  contention  that  the  court  erred  in  permitting 
proof  of  the  ages  of  the  minor  children  left  by  deceased, 
the  law  presumes  where  the  deceased  left  a  widow  and  chil- 
dren that  there  is  a  pecuniary  loss  and  upon  the  question  of 
this  pecuniary  loss  to  the  widow  and  the  children  it  is  proper 
for  the  jury  to  take  into  consideration  the  age  of  the  parties 
sustaining  such  loss  in  determining  the  amount  thereof. 
This  evidence  has  been  held  to  be  proper  in  Swift  Company 
V.  Gaylord,  229  111.  330,  and  Qoddard  v.  Enzler,  222  111. 
462. 

Upon  the  contention  of  appellant  that  the  deceased  was  not 
in  the  exercise  of  due  care  and  caution  for  his  own  safety, 
this  was  a  question  of  fact  for  the  jury  to  determine  upon  a 
consideration  of  all  the  evidence  in  the  case  and  by  their  find- 
ing they  have  found  that  the  deceased  was  in  the  exercise  of 
due  care  and  caution  for  his  own  safety  and  upon  this  ques- 
tion we  do  not  feel  justified  in  disturbing  the  finding  of  the 
jury. 

Upon  the  question  as  to  whether  appellant  by  the  exercise 
of  ordinary  care  might  or  could  have  discovered  the  ac- 
cumulation of  ice  in  the  air  chamber  and  from  a  knowledge 
of  the  condition  of  affairs  as  shown  by  the  evidence  should 
by  due  diligence  and  caution  have  expected  or  had  reasonable 
ground  to  expect  that  ice  had  formed  or  was  forming  in  the 
air  chamber,  was  a  question  of  fact  for  the  jury.    The  ice 
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had  formed,  and  it  was  known  to  appellant  that  accumu- 
lationg  of  ice  had  occurred  in  the  hoisting  chambers,  and 
that  it  had  been  necessary  at  various  times  to  warn  work- 
men against  it  and  to  have  had  it  removed.  From  the  con- 
ditions as  disclosed  by  this  record  the  trial  court  properly 
refused  to  grant  the  request  for  a  peremptory  instruction 
and  submitted  the  question  to  the  jury  and  we  d^uinot  say 
from  this  record  that,  upon  this  question,  the  finding  of  the 
jury  is  manifestly  against  the  weight  of  the  evidence  and  are 
not  disposed  to  disturb  the  finding  of  the  jury. 

On  the  contention  that  the  deceased  assumed  the  risk  of 
an  accident  of  this  character  by  virtue  of  his  employment, 
the  injury  was  not  caused  by  reason  of  anything  that  was 
obvious  to  deceased  or  that  could  be  readily  ascertained  by 
him  and  was  not  from  any  cause  which  the  deceased  would  be 
reasonably  expected  to  foresee  and  it  was  not  one  of  the  as- 
sumed risks  of  his  employment  and  the  jury  by  their  verdict 
so  found  and  we  think  properly. 

Upon  the  criticism  of  the  appellee's  fourth  instruction  to 
the  jury  it  is  insisted  that  it  eliminated  from  the  cause  tho 
questions  of  assumed  risk  and  due  care  on  the  part  of  the 
deceased;  the  injury  not  having  been  caused  to  plaintiff's 
intestate  by  reason  of  any  circumstance  or  condition  which 
appellee's  intestate  might  reasonably  have  known  or  by 
which  he  could  by  any  reasonable  caution  have  ascertained 
and  not  being  a  reasonable  expectation  or  contingency  aris« 
ing  from  the  work  being  performed  for  which  appellee's 
intestate  was  employed  it  may  be  held  as  a  matter  of  law  that 
the  doctrine  of  assumed  risk  was  not  involved  in  the  cause ; 
and  the  declaration  having  alleged  and  averred  due  care  and 
caution  upon  the  part  of  appellee's  intestate  for  his  own 
safety,  this  instruction  was  properly  given  and  in  doing  so 
there  was  no  error. 

Finding  no  error  in  this  record  prejudicial  to  appellant, 
the  judgment  of  the  lower  court  is  affirmed. 

Afp/rmed. 
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F.  H.  Wemple,  Administrator,  Appellant,  v.  Rebecca  J. 
Allen  et  al..  Appellees. 

Mastebs  nr  chancebt — when  findings  set  aside.  If  the  findings  of 
the  master  are  contrary  to  the  weight  of  the  eridence  exceptions  to  such 
findings  are  properly  sustained. 

Bill  in  chancery.  Appeal  from  the  Circuit  Ck>urt  of  Morgan  county; 
the  Hon.  Owen  P.  Thompson,  Judge,  presiding.  Heard  in  this  court 
at  the  November  term,  1009.    Affirmed.    Opinion  filed  May  2B,  1910. 

Layman  &  Mobsissey,  for  appellant 

Edward  C.  Knotts  (F.  L.  Obeooby,  guardian  ad  liiem)^ 
for  appellees. 

Mb.  Justigb  Philbbiok  delivered  the  opinion  of  the 
ootirt 

This  is  a  bill  in  chancery  brought  by  appellant  to  set  aside 
a  deed  made  by  William  P.  Allen  in  his  lifetime  to  his  son, 
Charles  F.  Allen,  for  eighty  acres  of  land;  and  a  deed  by 
the  son,  Charles  F.  Allen,  to  Eebecca  J.  Allen,  widow  of 
William  P.  Allen. 

The  deed  from  William  P.  Allen  to  Charles  F.  Allen,  his 
son,  was  a  warranty  deed  and  conveyed  the  land  in  fee 
simple.  The  deed  from  Charles  F.  Allen  to  his  mother, 
Rebecca  J.  Allen,  conveyed  a  life  estate  to  her,  or  during 
her  widowhood,  with  the  fee  to  her  children.  The  considera- 
tion expressed  in  each  of  these  deeds  was  one  dollar  and  love 
and  affection. 

The  grounds  urged  for  setting  aside  the  deeds  are:  that 
William  P.  Allen  at  the  time  he  made  his  deed  was  insol- 
vent, that  he  was  indebted  to  Thomas  B.  Allen,  who  was 
then  living,  in  the  sum  of  $560  for  money  loaned  to  him  by 
Thomas  B.  Allen  and  for  which  William  P.  Allen  executed 
a  promissory  note  to  Thomas  B.  Allen;  and  that  this  was 
all  the  property  that  William  P.  Allen  possessed,  and  that  he 
left  nothing  with  which  to  pay  the  indebtedness  to  Thomas 
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B.  Allen;  that  in  consequence  thereof,  the  conveyance  was 
fraudulent  as  to  his  creditors,  Thomas  B.  Allen  being  the 
only  creditor  of  the  estate  of  William  P.  Allen. 

The  rule  of  law  contended  for  by  appellant  that  a  volun- 
tary conveyance  by  a  debtor  of  all  his  property  whereby  the 
estate  becomes  wholly  insolvent  and  unable  to  pay  creditors 
is  fraudulent  as  against  the  creditors,  and  that  such  a  convey- 
ance is  a  fraud  in  law,  is  correct.  This  rule  is  so  well  estab- 
lished that  it  needs  no  citation  of  authority  and  no  further 
facts  need  be  shown  other  than  that  the  conveyance  was  with- 
out a  valuable  consideration  and  that  the  debtor  retained  no 
property  with  which  to  pay  his  indebtedness,  and  having 
established  such  fact,  it  then  devolves  upon  the  debtor  or 
party  claiming  under  the  conveyance  to  show  a  justification 
therefor;  and  as  a  justification  therefor  it  is  contended  by 
appellees  that  the  conveyance  was  made  by  and  with  the 
consent,  knowledge  and  approval  of  Thomas  B.  Allen  at  the 
time  of  the  execution  of  these  deeds. 

The  master  found  against  appellees  upon  this  contention 
and  that  the  conveyance  was  fraudulent  and  should  be  set 
aside.  The  chancellor,  upon  the  exceptions  to  the  master's 
report,  sustained  the  exceptions,  overruled  the  master's 
finding  and  entered  a  decree  dismissing  the  bill  for  want  of 
equity. 

The  evidence  in  this  case  discloses  that  at  the  time  of  this 
conveyance  Thomas  B.  Allen,  the  father  of  William  P. 
Allen,  was  anxious  and  desired  that  William  P.  Allen  should 
make  some  provision  for  his  family  and  the  question  of 
making  a  will  or  a  conveyance  was  discussed  between  them 
and  by  the  parties  interested. 

The  evidence  of  A.  C.  Moffett,  who  was  an  entirely  dis- 
interested person  in  connecti'on  with  this  matter  and  whose 
evidence  is  uncontradicted  in  this  record,  was  the  cashier  of 
the  First  National  Bank  at  Waverly;  he  testifies  that  the 
deed  from  William  P.  Allen  to  Charles  F.  Allen  was  written 
at  the  bank ;  that  the  acknowledgment  to  the  same  was  taken 
at  the  home  of  William  P.  Allen  about  a  half  a  mile  south 
of  Waverly;  that  Thomas  B.  Allen,  the  father  and  of  whoso 
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estate  the  appellant  here  is  representative,  was  present  and 
that  when  Moffett  advised  the  making  of  a  will  instead  of 
the  deed,  that  Thomas  B.  Allen,  the  father,  informed  him 
they  had  talked  the  matter  over  and  had  decided  to  make  the 
deed  rather  than  a  will  and  he  testifies  that  Thomas  B.  Allen 
was  made  acquainted  with  the  purpose  of  these  deeds.  This 
evidence  is  corroborated  by  Edward  Barrack,  and  that  in 
the  conversations  concerning  the  talk  about  the  execution  of 
this  deed  that  Thomas  B.  Allen  knew  and  was  familiar  with 
the  property  which  William  Allen  had  and  the  question  of 
the  indebtedness  to  him  was  discussed  and  that  the  convey- 
ance was  made  with  the  entire  knowledge,  consent  and  at 
the  solicitation  and  desire  of  Thomas  R  Allen,  and  this 
being  the  uncontradicted  evidence  in  this  case,  no  other  con- 
clusion could  be  arrived  at  than  that  Thomas  B.  Allen  ap- 
proved and  assented  to  the  making  of  this  deed  and  that  his 
personal  representative  cannot  now  complain  of  its  having 
been  executed ;  and  we  find  that  the  exceptions  to  the  mast- 
er's report  were  properly  sustained,  that  the  decree  rendered 
by  the  chancellor  in  this  case  is  correct  and  that  decree  is 
affirmed* 

AffiftnscL 


George  E.  Dobson,  Appellee,  v.  Judson  Harmon,  Receiver, 

Appellant 

Vkbdicts — when  set  aside.  A  Terdict  will  be  set  aside  on  review 
where  the  same  is  clearly  and  manifestly  against  the  weight  of  the  evi- 
denee. 

Action  in  case.  Appeal  from  the  Circuit  Court  of  Piatt  ooimiy;  the 
Hon.  W.  G.  CocHBAN,  Judge,  presiding.  Heard  in  this  court  at  the 
Kay  term,  1009.    Reversed.    Opinion  filed  May  28,  1910. 

C.  F.  Mansfieu),  for  appellant;  F.  M.  Shonewlleb, 
of  oounseL 

MoMiuLEK  &  McMiLLEN,  for  appellee. 
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Mb.  Justice  Philbmck  delivered  the  opinion  of  the 
court 

This  is  an  action  brought  by  appellee  against  appellant  to 
recover  for  loss  by  fire  alleged  to  have  been  started  by  an 
engine  of  the  C.  H.  &  D.  Bailway  Co.  in  the  field  upon  the 
farm  occupied  by  appellee.  The  property  destroyed  was 
clover  seed,  stubble  and  growing  clover. 

The  first  count  of  the  declaration  in  this  case  charged 
negligently  permitting  dry  grass,  etc.,  and  weeds  to  remain 
upon  the  right  of  way.  The  second  count  charged  that  the 
locomotives  and  engines  of  the  defendant  passing  along  the 
farm  of  appellee  were  not  equipped  with  the  best  and  most 
approved  appliances  to  prevent  the  escape  of  fire  and  that 
sparks  and  fire  brands  escaped  therefrom  and  were  thrown 
upon  the  farm  and  started  fire  upon  the  close  of  plaintiff. 

The  trial  of  the  cause  in  the  lower  court  resulted  in  judg- 
ment against  appellant  for  $290  from  which  he  prosecutes 
this  appeal. 

The  fact  is  disclosed  by  this  record  are  that  on  the  day 
of  the  fire,  which  occurred  about  two  o'clock  in  the  afternoon, 
appellee  was  at  work  around  his  barn-yard  building  a  com 
crib;  working  with  him  was  his  farm  hand  Sutton  and  a 
carpenter  by  the  name  of  Shanklin. 

The  farm  upon  which  appellee  lived  belonged  to  his  father 
and  consisted  of  160  acres ;  the  right  of  way  of  the  C.  H.  & 
D.  Railroad  passed  over  this  160  acres  along  the  south  side. 

The  fire  started \in  the  southeast  comer  of  the  farm;  the 
house  near  which  appellee  was  at  the  time  he  noticed  the  fire 
was  upon  the  west  eighty.  When  the  fire  was  first  noticed  by 
appellee  it  had  burned  over  one  forty  and  when  he  noticed 
it  there  was  a  great  cloud  of  smoke  and  the  fire  burning  quite 
fiercely;  after  he  noticed  the  fire  appellee  says  he  then 
noticed  that  a  train  had  just  passed  the  farm  but  that  he  did 
not  notice  it  until  after  he  had  discovered  the  fire.  He  called 
the  attention  of  the  carpenter  and  his  foreman  Sutton  to 
the  fire  and  they  started  to  the  field  to  put  it  out.  Neither 
Sutton,    his   foreman,    nor    Shanklin,    the    carpenter,    had 
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noticed  any  train  passing  and  did  not  notice  one  at  that 
time. 

The  record  does  not  disclose  that  any  fire  was  thrown  from 
the  engine  or  trains  of  appellant  which  passed  along  this 
farm ;  it  does  not  show  that  any  of  the  engines  were  out  of 
repair;  in  fact  there  is  no  evidence  upon  this  point  to  sup- 
port the  allegation  of  the  second  count  of  his  declaration. 
The  evidence  does  not  disclose  that  the  fire  started  upon  the 
right  of  way  of  appellant  company,  and  the  only  reasonable 
inference  to  be  drawn  from  the  testimony  is  that  it  did  not 
originate  on  the  right  of  way.  The  evidence  of  appellee  is 
that  when  he  discovered  the  fire  it  had  burned  nearly  across 
the  first  forty.  The  evidence  of  other  witnesses  is  that  it 
did  not  bum  on  the  ri^t  of  way  until  after  appellee  and 
others  had  gone  there  to  put  it  out. 

The  only  evidence  to  support  the  verdict  in  this  case  is 
that  appellant  owns  a  right  of  way  across  the  farm  upon 
which  appellee  lived  and  that  a  short  time  after  appellee 
discovered  the  fire,  he  noticed  the  train  passing.  There  is 
no  evidence  in  the  record  of  any  fire  escaping  from  the 
engine  of  appellant,  and  the  testimony  of  tlie  defendant's 
witnesses,  the  engineer  and  fireman,  is  that  the  fire  was  burn- 
ing in  this  field  when  they  first  approached  the  field;  and 
while  it  is  not  necessary  that  positive  proof  of  the  escape  of 
fire  from  the  engine  would  be  necessary  before  a  reoovery 
might  be  had,  the  proof  in  this  case  does  not  show  the  exist- 
ence of  such  circumstances  as  would  have  warranted  the 
jury  in  finding  that  the  fire  was  started  in  the  manner 
claimed  by  appellee. 

The  finding  of  the  jury  in  this  case  is  not  warranted  by 
the  evidence  and  it  must  be  set  aside.  The  judgment  of  the 
lower  court  is  reversed  and  the  derk  will  incorporate  in  the 
judgment  the  finding  of  fact  that  the  defendant  i«  not 
guilty  of  the  n^ligence  charged  in  the  declaration. 

Reversed* 
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Thomas  W.  Hyatt,  Appellee,  v.  William  Alexander,  AppeU 

lant 

1.  AcooBD  AND  SATisrAcnoN — tohcn  estahlished.  If  an  offer  is  made 
in  full  settlement  and  it  is  accepted,  the  acceptance  will  satisfy  the 
demand,  although  the  creditor  protests  at  the  time  that  the  amount 
received  is  not  all  that  is  due  or  that  he  does  not  accept  it  in  full  satis- 
faction of  his  claim. 

2.  Appeals  and  kbbobs — when  presumptum  indulged  thai  evidence 
eupports  verdict.  If  the  bill  of  exceptions  does  not  contain  a  certifica- 
tion that  it  contains  all  the  evidence  heard  in  the  cause,  the  presumption 
will  be  indulged  that  the  evidence  actually  heard  was  sufficient  to  sup- 
port the  verdict.  A  certification  made  by  a  reporter  is  not  a  substitute 
for  the  judge's  certification. 

Assumpsits  Appeal  from  the  Circuit  Court  of  Piatt  county;  the 
Hon.  W.  O.  CocHBAN,  Judge,  presiding.  Heard  in  this  court  at  the 
Kovember  term,  1908.    Affirmed.    Opinion  filed  May  28,  1910. 

Hicks  &  Doss,  for  appellant. 
Reed  &  Reed,  for  appellee^ 

Mb.  Justice  Philbbick  delivered  the  opinion  of  the 
court. 

This  is  an  action  brought  by  appellee  against  appellant  to 
recover  the  sum  of  $600  alleged  to  be  due  upon  a  contract  of 
sale  of  certain  personal  property  in  connection  with  the 
rental  of  his  farm  by  appellant  to  appellee.  The  contract 
price  for  the  sale  of  the  personal  property  it  is  agreed  was 
$3,044.74*  It  is  also  agreed  that  this  amount  was  paid  in 
cash  except  the  sum  of  $600,  being  the  balance  sued  for. 
The  cause  was  tried  by  the  court  without  a  jury,  finding  for 
appellee,  judgment  against  appellant  for  $600  and  costs. 

Appellant  refused  to  pay  this  balance,  claiming  that  it  was 
a  part  of  the  contract  that  appellee  was  to  take  the  interest 
of  appellant  in  some  horses  which  were  owned  jointly  by  ap- 
pellant and  some  of  his  neighbors. 

At  the  time  of  the  sale  of  this  personal  property  and  th« 
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lease  of  the  premises,  appellant  gave  to  appellee  an  envelope, 
which  upon  opening,  when  he  arrived  at  his  home,  appellee 
discovered  to  contain  two  certificates  of  appellant's  interest 
in  the  partnership  horses ;  these  certificates  appellee  prompt- 
ly returned  to  appellant  by  mail;  appellant  mailed  them 
back  to  appellee  and  they  were  retained  in  his  possession 
until  the  time  of  trial  when  they  were  tendered  badk  to  ap- 
pellant. One  of  the  certificates  given  appellee  was  in  the 
name  of  one  John  Heath.  This  certificate  to  Heath  had 
never  been  assigned  to  appellant.  While  appellee  had  pos- 
session of  these  certificates  appellant  gave  him  a  check  for 
the  amount  appellant  insisted  was  then  due,  being  for  the 
balance  of  the  contract  sum  less  $600,  and  which  recited  on 
its  face  that  it  was  in  full  settlement;  appellee  protested 
against  this  being  the  full  amount  due  but  took  the  check  and 
cashed  it;  and  appellant  insists  the  recital  ^'in  full"  is  con- 
clusive upon  appellee,  and  by  taking  and  cashing  the  check 
he  accepted  the  condition  that  it  was  a  full  settlement. 

On  this  proposition  the  trial  judge  found  against  appel- 
lant. 

While  the  rule  of  law  contended  for  by  appellant  is  correct 
and  is  sustained  by  the  ruling  in  Canton  Coal  Co.  v.  Parlin 
Co.,  216  lU.  24:4,  wherein  the  court  uses  this  language:  ^'If 
the  offer  is  made  in  such  a  manner,  and  it  is  accepted,  the 
acceptance  will  satisfy  the  demand,  although  the  creditor 
protests  at  the  time  that  the  amount  received  is  not  all  that 
is  due  or  that  he  does  not  accept  it  in  full  satisfaction  of  his 
claim.  The  creditor  has  no  alternative  except  to  accept  what 
is  offered  with  the  condition  upon  which  it  is  offered,  or  to 
refuse  it;  and  if  he  accepts,  the  acceptance  includes  the  con- 
dition, notwithstanding  any  protest  he  may  make  to  the  con- 
trary." Nevertheless  we  cannot  disturb  the  finding  and 
judgment  of  the  trial  court  for  the  reason  there  is  no  certifi- 
cate of  the  trial  judge  that  the  evidence  contained  in  the  bill 
of  exceptions  was  all  the  evidence  heard  in  this  cause.  There 
is  such  a  certificate  in  the  record  by  the  reporter  who  tran- 
scribed the  evidence,  but  the  certificate  by  the  reporter  is 
not  sufficient  upon  this  question.    It  is  the  duty  of  the  trial 
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judge,  as  a  judicial  act,  to  make  this  certificate  and  it  cannot 
be  delegated  to  the  court  reporter.  Where  the  record  does  not 
contain  a  certificate  by  the  judge  that  the  bill  of  exceptions 
contains  all  the  evidence,  the  presumption  is  that  the  finding 
of  the  court  below  was  based  on  sufficient  evidence.  Culliner 
V.  Nash,  76  111.  616;  Keating  v.  Stebbins,  22  111.  App.  667. 
We  must  therefore  presume  in  the  present  case  that  there 
was  sufficient  evidence  before  the  court  to  sustain  its  find- 
ing that  the  giving  and  acceptance  of  this  check  did  not 
constitute  an  accord  and  satisfaction. 

Affirmed. 


John  Willison,  Appellee^  v.  The  Dering  Coal  Company, 

Appellant 

1.  Masteb  AifD  SERVANT — lo^en  doctrine  of  assumed  risk  does  not 
apply.  The  doctrine  of  aasumed  risk  wUl  not  defeat  a  recovery  by 
a  servant  where  he  was  injured  while  in  the  performance  of  work  which 
he  was  directed  to  do  by  the  foreman  of  the  master,  such  work  not 
being  a  part  of  such  servant's  general  work  and  employemnt. 

2.  iNSTBUcnoNS — when  cannot  he  complained  of.  A  party  cannot 
complain  of  the  giving  of  an  instruction  containing  an  aUeged  vice 
common  to  an  instruction  given  at  his  own  instance. 

3.  iNBTBUcnoiTS — muet  not  he  argumentative.  An  instruction  is 
properly  refused  which  is  argumentative  in  form. 

4.  iNSTBUCnoNS — when  refusal  of  correct  will  not  reverse.  It  is 
not  error  to  refuse  a  correct  instruction  if  its  contents  is  substantially 
contained  in  another  instruction  given. 

6.  iNSTBUcnoNB — when  failure  to  give  as  to  fellow-servant  rule, 
not  error*  It  is  not  error  for  the  court  to  fail  to  instruct  the  jury 
upon  the  doctrine  of  fellow-servants  where  no  instruction  containing 
a  correct  statement  of  the  law  as  to  what  constitutes  fellow-servants 
was  asked  or  tendered. 

Action  in  ease  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Vermilion  county;  the  Hon.  M.  W.  Thompson,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1909.  Afltoied.  Opinion  filed 
Jmie  3»  1910. 

Vol.  clti. — 14. 
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O.  M.  Jones  and  Chables  Tboup^  for  appellant;  Mas- 
tin  &  Sheblock,  of  counsel. 

Eeeslab  &  GuNN^  for  appellee. 

Mb.  Justice  Philbbick  delivered  the  opinion  of  the 
court. 

This  is  an  action  brought  by  appellee  against  appellant  to 
recover  for  damages  sustained  by  reason  of  injury  to  his 
hand  while  in  the  employ  of  appellant.  Judgment  was  re- 
covered below  for  $500 ;  to  reverse  this  judgment,  appellant 
prosecutes  this  appeal. 

Appellee  was  employed  by  appellant  as  a  carpenter,  work- 
ing around  and  about  the  repair  work  of  the  mine  owned  by 
appellant.  Appellant,  at  its  mine,  had  a  blacksmith  shop 
with  mechanical  appliances  for  drilling  iron,  known  as  a 
press  drill,  operated  by  steam  power.  At  the  time  of  his  in-^ 
jury  appellee  was  working  in  connection  with  one  Hinton. 
Hinton  had  charge  of  the  blacksmith  and  repair  shop. 
Hinton  was  doing  some  work  which  required  an  assistant. 
He  called  appellee  to  assist  him  in  this  work,  which  consisted 
of  making  a  large  clevis  for  use  in  the  construction  of  a  build- 
ing. It  became  necessary  to  drill  holes  in  the  iron  in  the 
making  of  this  clevis.  A  mechanical  device,  known  as  a 
press  drill,  was  used  for  this  purpose  and  appellee  was 
directed  by  Hinton  to  hold  the  iron,  through  which  the  holes 
were  to  be  drilled ;  while  the  holes  were  being  drilled  the  iron 
was  twisted  or  wrenched  from  appellee's  control,  caught  his 
right  hand  and  tore  his  right  thumb  from  the  hand. 

Appellee  charges  in  his  declaration,  which  consisted  of 
but  one  count,  that  this  was  no  part  of  the  work  for  which 
appellee  was  employed,  that  he  was  directed  to  do  this  work 
by  Hinton  and  was  working  under  his  direction  and  control 
at  the  time,  that  Hinton  was  not  a  fellow  servant  of  appellee 
and  that  appellee  was  not  acquainted  with  this  work,  never 
been  engaged  in  it,  that  it  was  work  that  was  dangerous, 
liable  to  cause  injury  to  the  person  not  acquainted  with  its 
dangers,  and  that  appellant  failed  to  inform  appellee  of  the 
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dangers  connected  with  the  M^ork  he  was  then  required  to 
perform,  and  that  it  was  not  one  of  the  risks  assumed  by 
appellee  in  his  employment. 

The  grounds  urged  by  appellant  for  reversal  of  this  jud^ 
ment  are:  First,  that  whatever  dangers  were  connected 
with  the  work  performed  were  open  and  visible  and  could 
have  been  seen  by  appellee  as  well  as  any  other  person; 
second,  it  was  part  of  the  assumed  risk  of  appellee  in  his 
employment;  third,  the  admission  of  improper  evidence  on 
the  part  of  appellee,  and  fourth,  the  giving  of  erroneous  in- 
structions. 

The  evidence  in  this  case  discloses  that  Hinton  was  the 
person  in  charge  of  the  construction  work  around  the  Dering 
coal  mine.  He  had  charge  of  the  blacksmith  shop  and  the 
construction  work  on  the  building  and  repair  of  buildings 
in  and  about  the  coal  mine.  He  was  directed  to  call  upon 
appellee  if  he  needed  any  assistance  or  help.  Hinton  called 
Willison  to  his  assistance  for  the  purpose  of  aiding  him 
in  doing  this  work.  They  were  making  a  clevis  and  were 
attempting  to  bore  two  holes  through  the  piece  of  iron  about 
ten  inches  long.  The  making  of  the  clevis  necessitated  drill- 
ing of  these  two  holes ;  the  drill  used  was  a  large  steam  drill 
with  a  plate  or  base  in  which  there  were  holes  or  grooves,  by 
means  of  which  the  metal,  through  which  the  holes  were 
being  drilled,  might  be  held  fast.  Appellee  was  not  in- 
formed of  the  use  of  these  and  the  piece  of  metal  was  not 
made  fast  by  Hinton,  but  appellee  was  directed  by  Hinton 
to  hold  the  metal  while  he  operated  the  drill.  It  was  the 
first  time  that  appellee  was  ever  called  upon  to  assist  in  oper- 
ating this  drill  and  he  was  not  instructed  in  regard  to  its 
use  or  any  dangers  connected  with  its  operation.  He  Was 
employed  generally  about  the  mine  above  the  ground;  was 
a  carpenter  by  trade  and  in  attempting  to  hold  this  metal 
through  which  they  were  endeavoring  to  drill  these  holes, 
the  drill  caught  in  the  iron  some  way  and  the  piece  of  iron 
turned  in  such  a  manner  that  it  caught  appellee's  hand  and 
his  thumb  was  torn  ofF. 

The  question  as  to  whether  or  not  it  was  negligence  on  the 
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part  of  appellant  to  put  appellee  at  this  work  without  inform- 
ing him  of  the  nature  thereof  or  the  dangers  connected  there- 
with was  one  for  the  jury's  determination^  as  was  also  the 
question  as  to  whether  or  not  the  risk  in  this  employment 
was  one  of  the  assumed  risks  of  appellee's  employment,  as 
was  also  the  question  as  to  whether  appellee  could  hy  inspec- 
tion readily  see  and  know  the  dangers  connected  with  this 
employment  The  jury  by  their  verdict  have  found  against 
appellant  on  these  propositions. 

The  danger  here  is  not  one  which  would  be  readily  seen  by 
a  person  not  familiar  with  the  operation  of  this  drill.  It 
did  not  arise  alone  from  the  boring  of  the  holes  but  was 
caused  by  the  pressure  on  the  drill  being  too  great^  thereby 
causing  the  iron  drill  to  become  bound  or  fastened  in  the 
metal  in  such  a  way  as  to  turn  the  metal,  and  it  was  in  the 
turning  of  this  metal,  by  reason  thereof,  that  appellee's  hand 
was  injured.  This  pressure  was  controlled  by  Hinton,  and 
it  was  an  accident  which  was  not  liable  to  occur  by  the 
proper  use  of  the  drill  but  was  produced  by  too  much 
pressure  being  placed  upon  it  and  appellee  should  have  been 
informed  to  look  out  for  the  danger  of  this  kind.  United 
States  Rolling  Stock  Co.  v.  Wilder,  116  111.  101;  Shickle  v. 
Harrison  Iron  Co.,  212  111.  271. 

The  question  of  the  improper  evidence,  which  it  is  urged 
was  admitted  by  the  trial  court  over  objection  of  appellant^ 
was,  that  the  court  permitted  appellee  to  testify  that  Hinton^ 
after  the  injury,  told  one  Ira  Paxton  to  take  appellee  home 
and  stay  there  and  get  appellee  a  doctor.  We  are  unable  to 
see  how  the  answering  of  this  question  could,  in  any  way, 
have  prejudiced  appellant,  even  if  it  was  not  part  of  the  res 
geslm  of  the  accident,  it  was  proper  to  permit  them  to  show 
that  appellee  was  taken  to  his  home  and  properly  cared  for 
by  appellant  as  a  circumstance  showing  whether  Hinton  had 
control  over  appellee  and  whether  he  was  or  was  not  merely 
a  fellow  servant.  This  in  no  way  would  create  any  liability 
or  create  any  prejudice  against  appellant  It  was  not  error 
to  permit  the  answering  of  this  question. 

Upon  the  question  of  assumed  risk,  the  work  appellee  was 
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directed  to  perform  by  Hinton  was  not  a  part  of  the  employ- 
ment and  general  work  of  appellee.  He  was  employed  and 
engaged  in  the  general  work  of  assisting  in  construction  and 
repair  of  buildings.  This  work  called  him  to  the  blacksmith 
shop  for  the  purpose  of  assisting  in  preparing  a  device  to  be 
used  in  the  construction  of  the  building  and  the  question  of 
whether  it  was  an  assumed  risk  was  for  the  jury  to  determine 
and  the  jury  was  justified  in  finding  that  it  was  not  a  risk 
assumed  by  appellee. 

The  first  instruction  is,  that  given  for  the  plaintiff^  as 
foUows: 

'*I.  The  court  instructs  the  jury  that  if  you  believe,  from 
the  preponderance  of  the  evidence,  that  the  plaintiff  has 
proven  his  case,  as  alleged  in  the  declaration  and  the  amend- 
ment thereof,  and  if  you  further  believe  that  the  risks  and 
dangers  incident  to  running  such  machine  were  not  assumed 
by  the  plaintiff,  and  you  further  believe  that  the  plaintiff 
did  not  contribute  to  his  own  injury  by  negligence  on  his  own 
part,  then  and  in  that  state  of  proof,  if  sudi  a  state  of  the 
proof  exists  herein,  your  verdict  should  be  for  the  plaintiff." 

It  is  insisted  that  the  declaration  contains  no  averment 
that  Hinton  was  a  boss  or  foreman  over  appellee,  and  that 
under  the  rule  that  where  the  instruction  directs  a  recovery 
upon  proof  of  the  averments  in  the  plaintiff^s  declaration, 
that  the  declaration  must  then  contain  all  averments  neces- 
sary to  permit  a  recovery.  While  the  rule  of  law  is  as  con- 
tended by  appellant  it  is  not  in  position  on  this  record  to 
raise  this  question,  for  the  reason  that  it  submitted  to  the 
court  and  the  court  gave  at  its  request  the  following  in- 
struction: 

^The  court  instructs  the  jury  that  the  plaintiff  has  al- 
leged in  his  declaration  that  the  defendant,  though  its  fore- 
man,  who  had  charge  of  the  drill  in  question,  negligently 
and  carelessly  ordered  and  directed  the  plaintiff  to  assist 
in  boring  holes  in  an  iron  plate,  with  said  drill,  without  first 
warning  the  plaintiff  of  the  dangers  incident  to  such  work, 
and  that,  while  obeying  such  order  and  having  no  knowledge 
or  notice  of  the  dangers  attending  the  operation  of  the  drill, 
said  drill  caught  his  hand  and  injured  it 
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"You  are  further  instructed  that  the  plaintiff  is  bound  to 
prove  each  and  all  of  these  allegations  by  a  preponderance  of 
the  evidence,  and,  unless  he  does  prove  each  of  these  allega- 
tions by  a  preponderance  of  the  evidence,  then  you  diould 
find  for  the  defendant." 

On  this  instruction  so  given  at  appellant's  request  the  jury 
is  told  that  the  declaration  contains  the  averments  which  it 
now  seeks  this  court  to  hold  are  not  alleged  therein.  The 
rule  is  well  established  that  a  party  cannot  complain  of  an 
instruction  given  when  it  has  requested  and  had  given  one 
of  like  character.  McKinnie  v.  Lane,  230  HI.  644;  0.  & 
A.  R  R.  Co.  V.  Harrington,  192  111.  9.  Even  though  the 
declaration  in  this  cause  did  not  contain  the  positive  aver- 
ment that  Hinton  was  a  foreman  and  had  control  over  appel- 
lee with  power  and  authority  to  direct  his  work  and  compel 
obedience  to  his  orders,  such  fact  is  proven  by  the  evidence 
in  the  case  and  appellant  in  its  instruction  having  treated 
the  declaration  as  containing  this  averment  it  cannot  raise 
this  question  after  a  verdict. 

The  second  instruction  criticized  by  appellant  and  com- 
plained of  in  its  argument  is  as  follows : 

"2.  The  court  instructs  the  jury  that  if  you  believe,  from 
the  preponderance  of  the  evidence,  that  at  the  time  the  injury 
in  question  occurred  to  the  plaintiff,  the  plaintiff  was  in  the 
employ  of  the  defendant  as  a  carpenter,  and  while  so  em- 
ployed he  received  an  injury  which  was  occasioned  by  work- 
ing on  or  about  a  machine  or  appliance  used  for  drilling  holes 
in  iron,  and  that  the  plaintiff  was  unskilled  in  the  use  thereof, 
and  had  no  knowledge  with  reference  to  the  dangers  thereof, 
and  that  while  working  on  said  machine  he  was  under  the 
supervision  of  another  servant  of  the  defendant  who  was 
superior  in  authority  to  the  plaintiff,  who  then  and  there 
had  knowledge  of  the  dangers  incident  to  running  said  ma- 
chine, and  if  you  further  believe  that  such  servant  was  not 
a  fellow-servant  of  the  plaintiff,  and  did  not  warn  the  plain- 
tiff of  the  danger  incident  to  working  upon  said  machine, 
and  that  the  plaintiff  was  injured  while  working  upon  said 
machine  on  account  of  not  being  warned  as  to  the  dangers  in- 
cident to  operating  the  same,  and  if  you  further  believe  that 
the  defendant  himself  was  in  the  exercise  of  ordinary  care 
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for  his  own  safety,  and  did  not  assume  the  risks  of  dangers 
incident  to  operating  said  machine,  that  then  and  in  that  state 
of  the  proof,  if  such  a  state  of  proof  exists  herein,  your  verdict 
should  be  for  the  plaintiff." 

This  instruction  correctly  stated  the  law  and  covered  the 
questions  raised  in  this  case  and  was  properly  given  to  the 
jury. 

Appellant  complains  of  the  refusal  to  give  instruction 
which  was  tendered  by  it  designated  as  No.  10.  This  in- 
struction is  merely  an  argument  to  the  jury  upon  the  ques- 
tion which  would  have  been  proper  for  counsel  to  make  but 
highly  improper  for  the  court  to  give  the  jury  and  it  was 
properly  refused. 

The  next  instruction  complained  of  as  having  l>e&i  refused 
on  behalf  of  appellant  is  that  designated  as  No.  18.  All  the 
elements  contained  in  this  instruction  were  embodied  in 
instruction  No.  9  given  on  request  of  appellant. 

Appellant  complains  that  no  instruction  was  given  the 
jury  defining  fellow  servants.  No  instruction  containing 
a  correct  statement  of  the  law  as  to  what  constitutes  fellow 
servants  was  asked  or  tendered  by  appellant  and  the  court 
was  not  required  to  give  one  of  its  own  motion.  Appellant 
requested  instruction  No.  12,  which  was  refused;  it  con- 
tained only  one  of  the  elements  constituting  the  relation  of 
fellow  servants  and  was  properly  refused  by  the  court. 

The  jury  in  this  case  were  fully  warranted  in  returning 
the  verdict  which  they  did  and  there  being  no  reversible 
error  in  the  record,  the  judgment  is  affirmed. 

Affirmed, 


H.  H.  Atherton,  Administrator,  Appellee,  v.  Harry  W. 
Hughes  ct  al.,  Appellants. 

1.  Administration  or  estates — when  question  of  legal  appoint- 
ment of  adminUtrator  cannot  he  raised.  Ihe  County  Court  having 
juiisdiction  to  appoint  an  administrator  and  not  being  a  court  of 
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limited  juriBdiction  for  that  pnrpoae,  unless  the  record  shows  that  the 
court  for  some  reason  did  not  have  jurisdiction  to  make  an  appoint- 
ment  and  such  failure  of  jurisdiction  is  disclosed  by  the  record,  his 
appointment  cannot  be  questioned. 

2.  ADMiNiSTBATioif  OF  BSTATBfl — wkat  doe9  not  dUchorgB  admiif^ 
Utrator  The  approval  of  the  final  report  of  an  administrator  does 
not  operate  to  discharge  him. 

3.  ADMiNiSTBATioif  09  ESTATES — juri9dicti4m  to  appoint  adminU- 
istrator  de  honit  non.  The  fact  that  an  estate  may  be  declared  settled 
and  the  final  report  of  the  administrator  approved  and  the  adminis- 
trator discharged,  does  not  deprive  the  County  Court  of  its  power  to 
appoint  an  administrator  de  honit  nan  upon  a  proper  showing  that  the 
estate  was  not  settled,  that  the  debts  were  still  unpaid  and  assets  were 
available  out  of  which  debts  should  be  paid. 

4.  ADiamsTBATiON  or  estates — what  doea  not  affect  right$  of 
creditors.  Upon  the  death  of  an  ancestor  the  real  estate  descends  to 
the  heir  witl^  the  charge  of  all  liability  thereon.  The  heir  does  not 
acquire  an  absolute  title  and  he  cannot  make  any  conveyance  that  will 
defeat  the  rights  of  the  creditors  of  the  ancestor  in  having  the  same 
sold  for  the  payment  of  debts. 

6.  AoMiNiSTBATiON  OF  ESTATES — what  %ot  loches  barring  right  to 
9eU  real  eetate  to  pay  dehte.  If  the  real  estate  available  represents  the 
homestead  of  the  widow  and  children  of  the  deceased  the  creditors  must 
wait  until  the  extinguishment  of  such  homestead  estate  before  they  may 
proceed  to  sell  such  real  estate  to  pay  their  debts  and  it  is  not  neces- 
sary for  such  creditors  to  take  any  steps  to  reach  the  homestead  proper- 
ty although  it  may  have  increased  in  value. 

6.  Administbation  op  estates — furiediction  with  reepeet  to  dUaw- 
ance  of  claime.  The  County  Court  being  a  court  of  record  and  having 
jurisdiction  of  the  matter  the  law  presumes  that  it  had  complete  juris- 
diction to  render  judgment  on  claims  presented  until  the  contrary  is 
shown,  and  the  fact  that  no  summons  or  entry  of  appearance  may  be 
on  file,  cannot  overcome  the  presumption  of  jurisdiction. 

Petition  to  sell  real  estate  to  pay  debts.  Appeal  from  the  Circuit 
pourt  of  Fulton  county;  the  Hon.  R.  J.  QiuxB,  Judge,  presiding.  Heard 
in  this  court  at  the  F^ruary  term,  1909.  Affirmed.  Opinion  filed  Juna 
3,  1910, 


Mabvik  T.  EoBisoir^  for  appellants. 
LuoisN  Obat,  for  appellee. 
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Mb.  Justice  Philbbick  delivered  the  opinion  of  the 
court. 

Petition  was  filed  March  13, 1907,  in  the  Circuit  Court  of 
Fulton  county  by  appellee  to  sell  real  estate  belonging  to 
the  estate  of  William  Hughes,  deceased,  to  pay  debts. 

William  Hughes  died  intestate  July  18,  1878,  leaving 
Hannah  Hughes,  his  widow  and  five  children.  On  August 
13,  1878,  Y.  Mb  Grewell  was  appointed  administrator  of  his 
estate. 

The  deceased  died  seized  of  the  west  half,  southwest 
quarter,  and  the  west  half,  northwest  quarter,  section  34, 
town  6  north,  range  1,  Fulton  county. 

Said  administrator  on  December  29,  1879,  filed  his  peti- 
tion in  the  County  Court  of  Fulton  county  to  sell  real  estate 
to  pay  debts.  The  widow  and  children  were  made  defend- 
ants; no  dower  or  homestead  was  set  off  to  the  widow  and 
children.  The  County  Court  ordered  the  administrator  to 
sell  sixty  acres  off  the  south  end  of  the  west  half,  southwest 
quarter  of  section  34;  and  all  the  west  half,  northwest 
quarter  34-5-1,  leaving  the  balance  of  the  land  of  which 
Hughes  died  seized  undisposed  of,  being  about  twenty-three 
acres,  then  occupied  by  the  widow  and  children  as  a  home- 
stead. That  twenty-three  acres  is  sought  to  be  sold  in  this 
proceeding. 

This  land  was  encumbered  by  two  mortgages,  one  to 
William  H.  Nance  for  $633,  with  interest,  the  other  to  Whit- 
field Button  for  $1,000,  with  interest  The  total  amount 
of  claims  presented  againse  said  estate  within  the  two  years 
amounted  to  $3,621.58.  The  notes,  secured  by  the  two 
mortgages  above,  were  never  presented  as  claims  against 
the  estate  of  the  deceased  in  the  County  Court. 

A  claim  of  John  Stracker  was  allowed  October  3,  1878, 
for  $728.43;  of  L.  T.  Frazier,  November  26,  1879, 'for 
$21.76;  John  Lacey,  November  26,  1879,  for  $523.42; 
John  C.  Hellyer,  January  20,  18S0,  for  $105.50  (this  claim 
the  Circuit  Court,  in  this  proceeding,  reduced  to  $82,05) ; 
George  Phippin,  October  23,  1878,  $102 ;  George  Phippin, 
another  daim,  August  19,  1880,  $452.35.     From  the  pro- 
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ceeds  of  the  sale  under  that  decree  the  administrator  paid 
off  the  two  mortgages  on  said  real  estate,  paid  the  first  class 
claims,  and  12^%  on  the  7th  class  claims  against  said  estate. 

William  Hughes  for  many  years  prior  and  up  to  the  time 
of  his  death  resided  on  the  twenty-three  acres  in  controversy 
with  his  family;  after  the  death  of  William  Hughes,  his 
widow  and  children  continuously  occupied  and  resided  on 
this  twenty-three  acres  as  their  homestead  until  the  youngest 
child  became  of  age  and  until  the  death  of  Hannah  Hughes 
on  the  ninth  day  of  August,  1906. 

At  the  time  of  the  death  of  William  Hughes  and  for  some 
time  thereafter  the  fair  market  value  of  the  twenty-three 
acres  was  six  hundred  dollars ;  the  widow  and  minor  children 
had  a  homestead  interest  in  it,  and  her  dower  in  the  estate 
was  never  assigned  to  her. 

Upon  the  sale  by  Grewell,  administrator,  Hannah  Hughes, 
the  widow,  purchased  the  west  half,  northwest  quarter,  sec- 
tion 34,  lying  immediately  north  of  the  twenty-three  acres. 

Upon  the  death  of  the  widow,  Hannah  Hughes,  Henry 
Chipman  was  appointed  administrator  of  her  estate,  and  on 
January  3,  1907,  sold  the  103  acres,  which  consisted  of  the 
twenty-three  acres  in  controversy  and  the  eighty  bought  at 
the  administrator's  sale  of  her  husband's  estate.  At  this  sale 
by  Chipman,  thirty-five  acres  off  the  east  side  of  the  103 
acres  was  bought  by  Harry  W.  Hughes,  a  son  of  William 
Hughes;  seven  acres  of  the  thirty-five  bought  by  him  is  in- 
cluded in  the  twenty-three  acres  in  controversy;  the  other 
sixty-eight  acres  was  bought  by  J.  N.  Hedrick,  the  husband 
of  Laura  E.  Hedrick,  a  daughter  of  William  Hughes.  After 
this  sale  by  Chipman  deeds  were  made  to  the  purchasers  by 
the  heirs  of  William  Hughes,  deceased.  At  the  time  of  the 
sale  by  Chipman  to  W.  H.  Hughes  and  J.  N.  Hedrick,  the 
appellants  in  this  case,  the  record  title  to  the  twenty-three 
acres  in  controversy  was  in  the  heirs  of  William  Hughes, 
deceased,  subject  to  whatever  rights  the  creditors  of  William 
Hughes,  deceased,  might  have  therein. 

The  decree  rendered  by  the  Circuit  Court  of  Fulton 
county  found  that  the  estate  of  William  Hughes,  deceased, 
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had  never  been  legally  closed ;  that  appellee  is  the  duly  quali- 
fied administrator  de  bonis  non  of  the  said  estate  and  that 
the  following  persons  have  valid  claims  against  said  estate, 
BOW  amounting  to  the  follo^ving  sums: 

John  Hellyer $  173.63 

John  Lacey  Estate 1014.85 

T.   L.   Frazier 45.55 

John  Stracker    2074.84 

George  Phippin 1049.31 

the  total  of  $4,358.18,  for  the  payment  of  which  the  twenty- 
three  acres  in  controversy  was  ordered  to  be  sold  by  the  ad- 
ministrator de  bonis  non. 

The  decree  further  found  that  Grewell,  administrator,  had 
wrongfully  paid  out  the  sum  of  $349.34.  This  amount  was 
paid  by  said  administrator  on  claims  presented  to  the  County 
Court  of  Fulton  county  after  the  expiration  of  two  years, 
except  $41.48  paid  for  taxes  for  the  year  1879,  and  were 
not  entitled  to  share  in  the  proceeds  of  the  estate,  which  had 
been  inventoried  by  the  administrator.  The  Circuit  Court 
ordered  this  amount  deducted  from  the  above  claims  pro  rata 
and  this  left  the  balance  as  above.  The  Circuit  Court  al- 
lowed the  administrator,  Grewell,  credit  for  the  taxes  paid 
for  the  year  in  which  William  Hughes  died,  but  refused 
credit  for  the  following  year.    In  this  there  was  no  error. 

From  this  decree  of  the  Circuit  Court  of  Fulton  county 
appellants  appeal  to  this  court,  and  ask  a  reversal  of  the  de- 
cree for  the  following  reasons : 

First:  Because  appellee  was  not  properly  and  legally  ap- 
pointed administrator  de  bonis  non  of  said  estate. 

Second:  That  the  creditors  of  said  estate  are  guilty  of 
laches  in  not  sooner  undertaking  to  enforce  payment  of  their 
claims. 

Third:  That  the  claims  against  the  estate  above  set  forth 
were  presented  after  adjustment  day  and  were  never  allowed 
by  the  administrator. 

Fourth:  That  the  payments  by  the  administrator  of 
these  two  mortgages  without  their  having  been  presented 
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and  allowed  in  the  County  Court  as  claims  against  the  estate, 
was  a  wrongful  payment  by  him,  and  such  payments  were  a 
waste  of  the  funds  of  the  estate  and  had  they  not  been  paid, 
the  administrator  had  sufficient  fund  to  pay  the  balance  of 
the  valid  claims  against  the  estate. 

Upon  the  question  attempted  to  be  raised  by  appellants  that 
appellee  is  not  legally  appointed  administrator  of  the  estate, 
the  record  discloses  his  appointment  by  the  County  Court 
of  Fulton  county,  the  County  Court  having  jurisdiction  to 
appoint  an  administrator  and  not  being  a  court  of  limited 
jurisdiction  for  that  purpose,  unless  the  records  show  that 
the  court  for  some  reason  did  not  have  jurisdiction  and  such 
failure  to  obtain  jurisdiction  is  disclosed  by  the  record,  his 
appointment  cannot  be  questioned.  The  record  in  this  case 
shows  that,  that  court  had  jurisdiction,  and  its  action  there- 
in could  only  be  reviewed  by  appeal  or  writ  of  error  in  that 
proceeding. 

Upon  the  question  of  laches  the  record  of  the  County 
Court  does  not  disclose  a  discharge  of  Grewell  as  adminis- 
trator, but  it  is  insisted  that  he  filed  what  purported  to  be 
a  final  report,  that  the  report  was  approved  and  the  act  of 
the  court  in  approving  that  report  discharged  the  adminisr 
trator.  The  record  discloses  that  at  the  time  of  this  pur- 
ported final  report,  the  estate  was  not  settled,  there  were 
assets  belonging  to  the  estate,  but  which  were  subject  to  the 
rights  of  homestead,  and  it  would  have  been  improper  to  have 
discharged  the  administrator  under  such  conditions,  but  it  is 
insisted  that  the  effect  of  the  order  approving  that  report  was 
a  discharge.  We  cannot  agree  with  this  contention ;  when  in 
fact  the  record  fails  to  disclose  a  discharge,  this  court  mtist 
presume  that  that  court  did  its  duty  and  did  not  discharge 
the  administrator.  Conceding,  however,  that  the  approval  of 
the  report  did  discharge  him,  this  could  not  deprive  the 
County  Court  of  its  power  to  appoint  an  administrator  de 
bonis  non  upon  a  proper  showing  that  the  estate  was  not  set* 
tied,  that  debts  were  still  unpaid  and  assets  were  available 
out  of  which  the  debts  should  be  paid. 

Upon  the  death  of  an  ancestor  the  real  estate  descends  to 
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the  heir  with  the  charge  of  all  liabilities  of  the  ancestor  rest- 
ing thereon.  The  heir  does  not  acquire  an  absolute  title  and 
he  cannot  make  any  conveyance  that  will  defeat  the  rights  of 
the  creditors  of  the  ancestor  in  having  the  same  sold  for  the 
payment  of  debts.  The  fact  that  the  conveyance  of  this 
twenty-three  acres  was  made  by  the  heirs  does  not  in  any  way 
affect  the  rights  of  creditors  therein.  People  v.  Lanham, 
189  HI.  326. 

After  the  death  of  Grewell,  administrator,  no  steps  could 
have  been  taken  to  reach  the  property  encumbered  by  home- 
stead until  the  discharge  of  the  estate,  and  as  soon  as  that 
estate  was  discharged  or  within  a  reasonable  time  there- 
after, appellee  was  appointed  administrator  de  bonis  nan 
and  proceeded  to  finish  the  settlement  of  that  estate. 

It  must  be  conceded  that  the  estate  of  homestead  must  be 
extinguished  and  that  the  claimant  must  wait  until  that  time 
before  the  property  so  encumbered  can  be  sold  to  pay  debts, 
and  it  was  not  necessary  for  the  creditors  to  take  any  steps 
to  reach  the  homestetad  property  although  it  may  have  in- 
creased in  value.  Hartman  v.  Schultz,  101  IlL  487;  The 
People  of  Illinois  v.  Lanham,  189  HI.  326;  Judd  v.  Boss, 
146  BL  40. 

The  contention  that  the  claims  now  urged  against  the 
estate  were  presented  after  the  adjustment  day  and  were  not 
marked  allowed  by  the  administrator,  is  without  merit  The 
record  discloses  that  these  claims  were  allowed  by  the  County 
Court  and  judgments  rendered  against  the  estate  for  the 
amounts  thereof.  These  judgments  were  rendered  before  the 
expiration  of  the  two  years  allowed  at  that  time  for  the 
presentation  of  claims  under  the  statute  then  in  force,  but 
it  is  urged  that  the  County  Court  had  no  jurisdiction  to  pass 
on  these  claims  without  an  entry  of  appearance  by  the  ad- 
ministrator or  unless  summons  was  issued  and  served  on  him 
and  that  neither  such  entry  of  appearance  nor  summons  ap- 
pears in  the  record.  Upon  this  contention  that  court  being  a 
court  of  record  and  having  jurisdiction  of  the  subject-matter, 
the  law  presumes  it  had  complete  jurisdiction  to  render 
jiCdgment  on  these  claims  until  the  contrary  is  shown  and  the 
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fact  that  no  summons  or  entry  of  appearance  is  now  on  file 
cannot  overcome  the  presumption  of  jurisdiction.  There  is 
no  attempt  to  otherwise  show  the  court  in  entering  these 
judgments  did  not  have  jurisdiction  over  the  administrator 
and  that  court's  adjudication  in  that  matter  must  be  held  to 
be  final  in  this  proceeding,  as  must  also  tlie  adjudication  in 
that  court  that  there  was  a  deficiency  in  the  personal  estate. 

No  question  is  raised  concerning  the  correctness  of  the 
amount  of  these  claims  as  found  by  the  Circuit  Court  in  its 
decree. 

It  is  further  urged  that  the  former  administrator  received 
sufficient  funds  from  the  personal  property  and  the  sale  of 
real  estate  to  pay  all  the  claims  that  were  allowed  against 
the  estate  that  were  entitled  to  share  in  the  distribution  of 
those  funds,  and  that  the  administrator  committed  waste 
in  paying  the  mortgage  indebtedness  without  direction  of 
the  County  Court.  That  these  claims  were  valid  and  sub- 
sisting liens  on  the  land  is  not  questioned;  they  were  entitled 
to  share  in  the  proceeds  realized  from  the  real  estate  and  the 
payment  of  these  claims  by  the  administrator  was  a  proper 
payment.  It  is  not  necessary  that  claims  should  be  filed  and 
allowed  against  the  estate  before  the  administrator  may  pay 
them  but  in  making  payments  of  such  claims  he  assumes  the 
burden  of  being  able  to  establish  that  they  are  valid  and  just 
claims  against  the  estate  and  if  paid  within  the  time  when 
claims  may  be  presented  to  share  in  the  proceeds  of  the  estate 
then  such  payment  is  not  wrongful,  and  in  this  case  it  being 
conceded  that  they  were  valid  claims  against  the  premises, 
the  payment  thereof  by  the  administrator,  Grewell,  was  a 
proper  paymeiit.  That  such  is  the  law  is  fully  determined 
by  the  Supreme  Court  of  this  state.  Millard  v.  Harris,  119 
111.  185.  And  there  being  no  error  in  the  granting  of  the 
decree  entered  by  the  Circuit  Court  in  this  proceeding,  that 
decree  is  affirmed* 

^Affirmed. 
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Charles  Schmitt,  Appellee,  v.  Louis  Boedecker,  Appellant. 

1.  Vebdicts — token  not  disturbed.  A  verdict  will  not  be  set  aside 
on  review  as  against  the  weight  of  the  evidence  unless  clearly  and 
manifestly  so. 

2.  Wabbantt — houD  question  determined.  Whether  certain  language 
claimed  to  have  been  employed  constituted  a  warranty,  is  a  question  of 
law  for  the  court  to  determine;  whether  such  language  was  in  fact  em- 
ployed is  a  question  of  fact  for  the  jury  to  decide. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  Hancock  county ;  the  Hon.  John  A.  Gbat,  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  1909.  Affirmed.  Opinion 
filed  June  4,  1910. 

Plaktz  &  Lambt^  and  O'Hakba  &  O'Habba,  for  appel- 
lant. 

WrLLiAM  H.  Habtzell  and  S.  L.  MoCboby,  for  ap- 
pellee. 

Mb.  Justice  Philbbick  delivered  the  opinion  of  the 
court 

Appellee  purchased  of  appellant  twenty-eight  hogs.  At 
the  time  of  the  sale  of  the  hogs  there  was  a  question  as  to 
whether  or  not  the  hogs  were  diseased ;  that  they  were  affect- 
ed with  some  trouble  is  not  disputed.  Appellant  designated 
them  as  what  is  known  as  sneezers  and  represented  at  the 
time  of  the  sale  that  it  was  caused  by  reason  of  inflammation 
in  the  head  due  to  the  recent  ringing  of  the  hogs'  noses. 
Appellee  questioned  at  the  time  the  condition  of  the  hogs, 
and  appellee  contends  that  appellant  assured  him  that  the 
ailment  was  only  temporary  and  that  the  hogs  would  be  all 
right  within  a  week,  and  with  this  assurance  he  accepted  the 
hogs,  paid  part  of  the  purchase  price  at  the  time  of  the  pur- 
chase and  the  balance  of  the  payment  was  made  the  following 
Saturday  night,  before  the  week's  time  had  expired. 

Appellant  insists  that  because  the  hogs  were  sneezing  at 
the  time  of  the  purchase  by  appellee,  he  knew  their  condition, 
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examined  the  hogs  and  took  them  without  any  warranty  on 
the  part  of  appellant.  The  hogs  never  recovered  from  the 
ailment.  Appellee  further  contends  that  after  the  hogs  had 
failed  to  recover  he  went  to  appellant  and  offered  to  return 
them,  but  appellant  refused  to  receive  them  and  denied  all 
liability  in  regard  thereto. 

Appelbe  had  a  number  of  the  hogs  examined  by  a  veteri- 
nary and  they  were  killed  by  the  veterinarian  for  the  purpose 
of  ascertaining  the  ailment.  The  head  was  found  to  be  dis- 
eased to  such  an  extent  that  the  veterinary  was  not  able  to 
designate  the  cause  or  to  effect  a  cure. 

Appellee  brought  his  action  to  recover  the  damages  which 
he  claimed  by  reason  of  the  failure  of  the  warranty  alleged 
to  have  been  made  by  appellant.  The  trial  resulted  in  a 
verdict  for  appellee  for  the  amount  paid  appellant  for  the 
hogSy  $76.50,  and  it  is  to  reverse  that  judgment  that  this  ap- 
peal is  prosecuted. 

Appellant  insists  as  a  cause  of  reversal  of  the  judgment 
that  the  evidence  does  not  disclose  a  warranty  by  him,  that 
the  court  admitted  improper  evidence  as  to  the  measure  of 
damages  in  the  case,  and  that  the  jury  was  not  properly  in- 
structed by  the  court.  The  evidence  is  conflicting  as  to 
whether  or  not  a  warranty  was  made  and  the  question  was 
submitted  to  the  jury  by  the  court  as  to  whether  or  not  the 
appellee  had  sustained  his  allegation  of  warranty  by  the 
proof.  Upon  this  question  the  jury  found  against  appellant 
and  unless  the  verdict  is  not  supported  by  the  evidence  or 
the  court  can  say  that  it  is  clearly  against  the  manifest 
weight  of  the  evidence,  then  the  finding  of  the  jury  should 
not  be  disturbed  by  this  court,  provided  there  had  been  no 
error  in  the  admission  of  evidence  or  in  the  instructions  of 
the  court  that  were  prejudicial  to  appellant. 

Upon  the  question  of  the  admission  of  evidence,  it  goes 
solely  to  the  question  of  the  measure  of  damages.  Upon  ap- 
pellee's theory  of  the  case  and  upon  the  evidence  of  appellee 
the  record  discloses  that  appellant  told  appellee  that  the  hogs 
were  all  right  and  that  they  would  be  fully  recovered  within 
a  week  and  that  if  they  did  not  so  recover,  he  would  make  it 
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all  right  with  him,  and  upon  this  theory  the  court  admitted 
eridenoe  as  to  the  value  of  the  hogs  at  the  end  of  one  week 
from  the  time  of  the  purchase,  and  also  the  value  of  the  hogs 
at  the  time  of  the  examination  hy  the  veterinary  surgeon, 
as  the  evidence  disclosed  that  they  were  suffering  with  the 
same  ailment  at  the  time  of  the  examination  by  the  veteri- 
nary as  when  appellee  purchased  them.  The  evidence  that  is 
complained  of,  was  that  at  this  time  the  hogs  had  no  market 
value  and  could  not  have  been  sold  upon  the  market,  and 
were,  in  f  act^  of  no  value.  The  contention  of  appellant  upon 
this  question  is  that  the  correct  measure  of  damages  was  the 
value  of  the  hogs  at  the  time  of  the  sale  and  not  one  week 
later  or  at  the  time  of  the  examination  by  the  veterinary 
surgeon.  The  evidence  discloses  that  there  was  no  material 
difference  in  the  hogs  at  either  of  these  times,  but  that  they 
had  remained  in  the  same  condition,  and  that  they  were  of 
no  market  value ;  and  the  rule  is  that  if  there  was  no  market 
value  and  the  hogs  could  not  be  sold  upon  the  market,  then 
the  measure  of  damages  was  the  actu^al  value,  and  the  evi- 
dence of  appellee  was  that  they  were  of  no  value,  and  this  is 
not  controverted;  consequently  it  is  immaterial  and  was  of 
no  prejudice  to  appellant,  that  evidence  of  their  value  one 
week  after  the  purchase  or  a  month  after,  at  the  time  of  the 
examination  by  the  veterinary  surgeon,  as  the  damages 
proven  and  the  rules  contended  for  by  appellant  are  sub- 
stantially the  same  and  there  was  no  prejudicial  error  in  the 
action  of  the  court  therein. 

Appellant  complains  of  the  first  instruction  given  on  be- 
half of  appellee,  the  complaint  being  that  the  court  told  the 
jury  that  if  certain  words  were  used  in  connection  with  the 
sale  and  the  plaintiff  relied  thereon  then  the  words  so  used 
amounted  to  a  warranty,  appellant  insisting  that  it  was  error 
to  direct  the  jury  as  a  matter  of  law  that  the  words  amounted 
to  a  warranty,  that  the  whole  question  of  warranty  was  solely 
a  question  of  fact  to  be  determined  by  the  jury  from  all  the 
evidence;  while  the  question  whether  a  warranty  was  made 
by  appellant  was  a  question  for  the  jury  to  determine  it  was 
proper  for  the  court  to  tell  the  jury  that  if  they  believed  from 
Vol.  olvi.— 16. 
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the  evidence  the  words  alleged  to  have  been  used  were  so  used 
and  that  the  appellee  relied  upon  the  statements  so  alleged  to 
have  been  used,  in  making  such  purchase,  then  the  words  so 
alleged  to  have  been  used,  if  so  used,  amounted  to  a  war- 
ranty. This  instruction  properly  left  the  question  of  the 
making  of  alleged  statements  for  the  jury  to  determine  from 
the  evidence.  The  question  whether  the  words  amounted  to 
a  warranty  if  used  as  alleged  by  appellee  was  one  of  law  for 
the  court  and  it  was  not  error  to  give  the  instruction. 

Appellant  also  complains  of  the  refusal  of  the  twelfth  in- 
struction offered  on  his  behalf.  This  instruction  related  to 
the  question  of  the  warranty  alleged  to  have  been  made  by 
the  appellant.  The  questions  involved  in  this  instruction 
are  fully  covered  by  the  instructions  taken  as  a  whole  given 
on  behalf  of  appellant  and  it  was  not  error  to  refuse  this  in- 
struction. 

Appellant  also  complains  of  the  refusal  of  instruction  No. 
11,  offered  by  him;  this  instruction  was  based  upon  the 
measure  of  damages  and  in  view  of  what  we  have  heretofore 
said  with  regard  to  the  measure  of  damages  in  this  case  the 
instruction  was  clearly  bad. 

We  find  no  error  in  this  record  which  would  justify  a  re- 
versal^ and  the  judgment  is  affirmed. 

Affirmed. 


L.  M.  Perry,  Appellee,  v.  Charles  J.  Gehlbach,  Conservator, 

Appellant. 

Vebdicts — when  not  disturbed,  A  verdict  will  not  be  set  aside  on 
review  as  against  the  weight  of  the  evidence  unless  clearly  and  man- 
ifestly so. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  Logan  county;  the  Hon.  T.  M.  Habbis,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1909.  Affirmed.  Opinion 
filed  June  4,  1910. 
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Charles  J.  Gehlbaoh  and  Peter  Murpht,  for  appel- 
lant. 

S.  L.  Wallace,  for  appellee. 

Mr.  Justice  Philbrick  delivered  the  opinion  of  the 
court 

This  is  an  action  originally  commenced  before  a  justice 
of  the  peace  by  appellee  against  appellant  as  conservator  of 
the  estate  of  William  Gehlbach.  The  amount  sued  for  is 
$32.  Trial  was  had  by  the  Circuit  Court  without  a  jury, 
jury  having  been  waived.  The  court  found  the  issues  for 
appellee  and  rendered  judgment  against  appellant  for  the 
stun  of  $32  together  with  costs,  judgment  and  costs  to  be 
paid  in  due  course.  From  this  judgment* the  appeal  is  prose- 
cuted by  the  conservator. 

Upon  the  trial  of  this  cause  appellant  admitted  the  claim 
of  appellee  and  as  a  defense  thereto  insisted  upon  a  set-off 
for  the  use  of  a  horse  by  appellee  belonging  to  William  Gehl- 
bach, ward  of  appellant.  Appellee  does  not  deny  the  use  of 
the  horse,  but  insists  that  the  horse  was  only  used  occasional- 
ly while  he  had  it  and  the  feed  and  care  of  the  horse  while 
in  his  possession  more  than  compensated  for  its  use.  The 
record  discloses  that  the  horse  was  loaned  to  appellee  merely 
for  temporary  use  and  that  appellant  or  his  ward  was  at 
liberty  to  come  and  get  the  horse  at  any  time ;  that  appellee 
had  no  intention  of  retaining  it,  but  that  it  was  left  in  pos- 
session of  appellee  for  about  thirteen  months  and  only  oc- 
casionally used  together  with  his  other  horse ;  that  he  cared 
for  and  maintained  the  horse  during  all  of  the  time  it  was 
in  his  possession.  The  question  whether  the  horse  was  so 
kept  by  appellee,  together  with  the  question  as  to  whether  or 
not  the  care  of  the  horse,  while  so  used  by  him,  was  equal  to 
the  value  of  its  use  during  such  time,  were  questions  of  fact 
for  the  determination  of  the  trial  court,  and  unless  this 
court  can  say  that  the  finding  is  manifestly  against  the  weight 
of  the  evidence,  the  judgment  ought  not  to  be  disturbed  by 
this  court.     From  the  evidence  as  disclosed  by  this  record, 
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we  would  not  be  justified  in  so  finding,  but  on  the  contrary, 
we  are  of  the  opinion  that  the  finding  of  the  trial  court  is 
correct.  The  judgment  was  properly  rendered  against  ap- 
pellant as  conservator  to  be  paid  in  due  course  of  adminis- 
tratioD  of  the  estate  of  his  ward. 

The  questions  in  this  case  involved  are  purely  questions 
of  fact,  and  with  a  finding  by  the  trial  court  against  appel- 
lant, the  amount  involved  did  not  justify  the  prosocation 
of  this  appeal ;  it  is  the  duty  of  a  conservator  to  protect  and 
preserve  the  estate  of  his  ward  and  not  spend  it  in  useless 
litigation. 

Upon  the  propositions  of  law  submitted  to  the  court  and 
the  holding  of  the  court  thereon  criticised  by  appellant,  we 
find  that  while  the  third  and  fourth  propositions  of  law 
should  have  been  held  by  the  court,  it  committed  no  reversi- 
ble error  in  refusing  to  so  hold.  The  questions  involved  be- 
ing purely  questions  of  fact,  appellant  has  not  been  injured 
by  the  court's  refusing  to  hold  the  propositions^  of  law  as 
submitted.  The  finding  of  the  court  on  the  questions  of 
fact  has  done  ample  justice  in  this  case  and  there  being  no 
reversible  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed^ 


Olive  T.  Gram,  Guardian,  Appellee,  v.  0*Gara  Coal  Com- 
pany, Appellant. 

Adicinistbation  or  estates — power  of  court  to  enforce  hid.  If  a' 
bid  for  property  belonging  to  an  estate  in  course  of  administration  is 
made  and  accepted,  the  probate  court  has  jurisdiction  to  order  a  re- 
sale at  the  bidder's  risk  if  such  bid  is  not  paid  and  the  purchaae  com- 
pleted, but  it  has  no  power  to  compel  a  specific  performance. 

Petition  to  sell,  etc.  Appeal  from  the  County  Court  of'Logma 
county;  the  Hon.  Donald  McCobicick,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1908.  Reversed  and  remanded.  Opinion 
filed  March  30,  1910.    Rehearing  denied  May  25,  1910. 
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William  8.  Hsvfssan  and  M.  S.  Whitlxt^  for  appel- 
lant. 


PxTBB  MuBPHT,  Guardian  ad  litem  for  minor  appellees, 
and  Olive  T.  Obah,  Guardian^  appellee. 


Kb.  Justics  Philbbick  delivered  the  opinion  of  the 
oonrt. 

Appellee  filed  her  petition  in  County  Court  of  Logan 
oountyy  as  guardian  of  Hallie  E.  Gram  and  others,  minorB, 
for  an  order  of  that  court  to  sell  the  ooal  under  the  lands  de- 
scribed in  appellee's  petition,  \vhich  belonged  to  her  wards. 
Upon  this  petition  a  decree  of  sale  was  entered  by  the  County 
Court  of  Logan  county,  December  3,  1906. 

After  advertising  the  sale  as  required  by  the  terms  of  the 
decree,  the  coal  under  the  said  lands  was  struck  off  and  sold 
to  the  O'Gara  Coal  Company,  upon  their  bid,  at  the  sum  of 
$3,000.  The  appellant,  O'Gara  Coal  Company,  refused  to 
comply  with  its  bid  and  make  payment  of  the  amount;  and 
the  guardian  reported  to  the  County  Court  of  Logan  county 
the  sale  and  the  failure  and  refusal  of  appellant  to  complete 
its  purchase.  Upon  this  report  being  filed,  a  citation  was 
issued  against  the  appellant  requiring  it  to  appear  before  the 
County  Court  of  Lc^an  county,  November  25,  1907,  to  show 
cause  why  the  premises  should  not  be  resold  at  the  risk  and 
expense  of  appellant.  This  citation  was  duly  served  on  the 
14th  day  of  November,  1907,  by  the  sheriff  of  Logan  county. 
The  appellant  appeared  in  answer  to  such  citation  and  entered 
motion  to  strike  the  petition  of  appellee  from  the  files,  which 
motion  was  Qverruled;  and  thereupon  the  county  court  of 
Logan  county  enterd  an  order  directing  a  resale  of  said 
premises  at  the  expense  and  risk  of  appellant. 

Appellee  readvertised  the  sale  under  this  decree  and  at- 
tempted to  make  a  sale  after  proper  advertisements  on  the  sec- 
ond day  of  May,  1908.  There  were  no  bidders  at  this  sale 
and  no  offers  received  for  the  property,  and  thereafter  on  the 
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29th  day  of  July,  1908,  the  appellant  was  served  with  notice 
which  is  as  follows : 

"To  the  O'Gara  Coal  Company  and  to  M.  S.  Whitley  and 
Baldwin  &  Stringer,  its  attorneys. 

You  are  hereby  notified  that  the  above  named  Olive  T. 
Gram,  guardian,  will,  on  August  10th,  1908,  at  9  o'clock 
A.  M.,  or  as  soon  thereafter  as  counsel  can  be  heard,  move 
said  court  for  a  decree  and  judgment  against  the  said 
O'Gara  Coal  Company  for  the  amount  of  its  bid  at  tlie  sale 
heretofore  made  by  said  guardian  on  the  12th  day  pf  Janu- 
ary, 1907,  under  and  by  virtue  of  the  decree  of  sale  in  said 
cause,  together  with  legal  interest  thereon. 

Olive  T.  Gram,  Guardian. 

Received  the  notice  of  which  the  above  is  a  true  copy  this 
29th  day  of  July,  A.  D.  1908, 

Baldwin  &  Stringer, 
for  M.  S.  Whitley." 

In  pursuance  therewith  at  the  August  term,  1908,  the 
County  Court  entered  a  decree  directing  the  appellant  to 
pay  to  the  said  Olive  T.  Gram,  guardian,  within  twenty 
days  from  the  date  of  that  decree,  $3,000,  the  amount  of 
their  bid  with  interest  from  the  fourteenth  day  of  October, 
1907,  at  5  per  cent,  and  it  is  from  that  decree  that  this  ap- 
peal is  prosecuted. 

The  Probate  Court  in  matters  of  this  kind  has  equitable 
jurisdiction  and  powers  for  the  purpose  of  carrying  out  and 
enforcing  its  decrees,  but  it  had  no  power  to  compel  a  specific 
performance  and  thereby  enforce  a  compliance  with  the  bid 
made  by  appellant  and  compel  it  to  accept  the  property. 
The  court  exceeded  its  authority  in  attempting  to  compel  the 
appellant  to  accept  and  pay  for  this  property  under  and  by 
virtue  of  the  decree  which  it  rendered.  It  had  no  authority 
to  enter  such  a  decree  and  it  cannot  be  sustained. 

The  court  in  its  decree  fixed  the  minimum  amount  at 
which  a  resale  should  be  made  in  an  attempt  to  hold  the  first 
bidder  responsible  for  the  loss  on  a  resale.  Such  a  decree  is 
erroneous.  The  decree  fixed  the  minimum  price  at  $25  per 
acre.     Had  there  been  a  bid  at  the  resale  of  $24  per  acre 
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under  the  decree  it  could  not  be  fiold.  If  such  a  decree  can 
be  sustained,  then  the  original  bidder  could  be  held  liable 
for  the  full  amount  of  his  bid  upon  the  theory  there  wei^  no 
bids  at  the  resale. 

Upon  the  .ordering  of  a  sale  of  property  by  the  guardian 
and  a  bid  being  made,  and  a  failure  to  comply  with  the 
bid,  the  Probate  Court  had  the  power  to  direct  and  order  a 
resale  and  upon  proper  notice  to  the  bidder,  to  direct  that 
the  sale  should  be  made  at  the  bidder's  risk  and  expense,  and 
upon  proper  proceedings  had,  and  resale  of  the  property, 
the  bidder  would  be  liable  for  the  difference  between  the 
amount  realized  at  that  sale  and  the  former  bid,  but  in  this 
case  there  was  no  resale  of  the  property,  and  the  question  of 
;  the  amount  of  damages  in  such  conditions  does  not  arise. 

To  attempt  to  compel  the  appellant  to  accept  the  property 
and  make  payment  was,  in  effect,  the  entering  of  a  decree  of 
specific  performance;  this  the  Probate  Court  had  no  power 
to  do. 

The  decree  is  reversed  and  the  cause  remanded. 

Counsel  for  appellant  in  their  argument  in  this  case  have 
made  an  unwarranted  and  unprofessional  attack  upon  the 
trial  court  and  we  do  not  feel  that  we  can  let  this  pass  with- 
out some  notice  being  taken  thereof.  There  certainly  is  no 
merit  in  the  manner  in  which  reference  is  made  to  the  honor- 
able judge  presiding  in  the  Probate  Court  and  the  counsel 
cannot  expect  this  court  to  look  with  favor  or  even  with  toler- 
ance upon  the  manner  in  which  they  have  attempted  to  re- 
flect upon  the  trial  court.  That  court  did  what  it  believed  to 
be  its  duty  in  rendering  its  decree  herein  and  counsel  in  pre- 
senting their  case  before  this  court,  should  have  confined 
themselves  to  the  merits  of  the  controversy  involved,  and 
we  sincerely  hope  they  will  refrain  from  following  such 
methods  in  the  future. 

Reversed  and  remanded. 
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Luther  Homl^eek,  Executor,  Defendant  in  Error,  v.  Henry 
C.  Hornbeek,  Executor,  et  al..  Plaintiffs  in  Error. 

1.  Wnxs — how  construed.  The  oonstruction  of  a  will  must  te 
ascertained  from  a  consideration  of  its  language  as  a  whole. 

2.  AoiciNiSTBATiOK  01*  E8TATS8 — when  executoT  ehouU  defend.  It  is 
the  duty  of  an  executor  to  make  every  available  defense  to  a  claim 
presented  against  the  estate  of  his  testator,  and  this  rule  applies  to 
claims  predicated  upon  an  obligation  of  suretyship  assumed  by  such 
testator. 

3.  SuBBOOATiON — when  right  to  deny.  A  party  who  makes  a  wrong* 
ful  payment  is  not  entitled  to  subrogation  and  such  a  payment  is  Tolun- 
tary. 

Bill  to  construe  will.  Error  to  the  Circuit  Court  of  Soott  county; 
the  Hon.  OwEir  P.  Thompson,  Judge,  presiding.  Heard  in  this  eourt 
at  the  May  term,  1909.  Affirmed  in  part,  reversed  in  part  and  ronaiid- 
ed«    Opinion  modified,  rehearing  denied  June  80,  1910. 

J.  M.  Rioos,  T.  J.  and  J.  O.  Peiest,  and  Bellatti, 
Basnes  &  Beliatti,  for  plaintiffs  in  error. 

J.  A.  Wabben^  for  defendant  in  error. 

Mb.  Justice  Philbbick  delivered  the  opinion  of  the 
court 

This  was  a  bill  filed  by  Luther  Hornbeek,  one  of  the  ex- 
ecutors of  the  last  will  and  testatment  of  Silas  Homheeki  and 
the  construction  of  the  will  of  Silas  Hornbeek  as  to  the  dis- 
tribution of  his  estate,  also  for  certain  relief  against  his  co- 
executor,  Henry  C.  Hornbeek.  This  writ  of  error  is  prose- 
cuted to  reverse  the  decree  rendered  upon  hearing  in  the 
Scott  Circuit  Court.  The  will  of  Silas  L.  Hornbeek,  de- 
ceased, is  set  forth  in  full  in  the  bill,  but  the  construction  of 
this  will  is  asked  only  as  to  paragraphs  two,  four,  five  and 
eight  Silas  Hornbeek  executed  his  will  on  the  27th  day  of 
August,  1890,  and  died  April  15,  1893. 

Paragraph  two  is  as  follows : 

^'I  give  and  devise  to  my  wife  and  my  son  Charles  Horn* 
beek  as  tenants  in  common  the  following  described  premises: 
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The  East  half  of  the  northeast  quarter  of  Section  Seven  (7), 
the  Northwest  quarter  of  the  southeast  quarter  of  Section 
(7),  and  the  southwest  quarter  of  the  northwest  quarter  of 
Section  eight  (8),  all  in  Township  Fourteen  (14),  north, 
and  range  Twelve  (12),  west  of  the  3rd  P.  M.,  Scott  County, 
Illinois,  for  and  during  the  period  of  their  natural  lives  and 
the  life  of  the  survivor  of  them,  the  survivor  enjoying  the 
entire  benefit  of  said  premises  during  the  period  he  or  she 
survives  the  other;  should  my  said  son  Charles  at  the  time 
of  his  death  leave  a  child  or  children  or  the  descendants  of  a 
child  or  children  him  surviving,  then  it  is  further  my  will 
that,  on  the  death  of  my  wife  and  my  son  Charles  that  said 
east  half  of  the  northeast  quarter  of  Section  Seven  (7), 
Township  and  Range  aforesaid,  shall  go  in  fee  simple  to 
said  child  or  children  or  their  descendants  forever;  and  the 
other  tracts  (being  two  forty-acre  tracts)  be  sold  by  my 
executors  on  such  terms  as  they  deem  best  and  after  payment 
of  the  necessary  and  proper  expenses  incurred  in  making 
said  sale,  they  will  distribute  the  proceeds  thereof  among 
my  children,  share  and  share  alike,  or  should  any  of  my  chil- 
dren die  before  such  time  of  distribution  and  leave  heirs  of 
their  body  them  surviving,  then  such  heirs  of  their  body  are 
to  take  the  distributive  share  of  said  proceeds  their  parent 
would  have  taken  if  then  living. 

^'Should  any  of  my  children  before  said  time  of  distribu- 
tion die  leaving  no  issue  them  surviving  or  descendants  of 
such  issue,  then  such  proceeds  to  go  to  my  children  then  sur- 
viving and  the  descendants  of  those  who  may  have  died  leav- 
ing heirs  of  their  body  them  surviving  and  should  my  son 
Charles  die  leaving  no  heirs  of  his  body  him  surviving,  then 
said  eighty-acie  tract  (i  e,  E  4,  N  E  i.  Sec.  7,  T  14,  N  R  12, 
W)  is  to  be  sold  by  my  executors  at  the  time  of  the  sale  of  the 
two  other  tracts  and  the  proceeds  thereof  to  be  distributed  by 
my  said  executors  in  the  same  manner  and  upon  the  same 
terms  and  limitations  as  the  proceeds  of  said  other  two 
parcels." 

Paragraph  four  is  as  follows: 

^^At  my  death  it  is  my  will  and  I  hereby  so  direct  that 
the  following  described  premises  and  any  other  I  may  own  at 
my  death  and  are  not  specifically  disposed  of  by  me,  be  sold 
by  my  executors  on  such  terms  as  may  to  them  seem  best  for 
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my  estate,  to-wit  :.....'•.  and  after  the  pay- 
ment of  all  necesaary  expenses  and  charges  of  said  sale,  the 
proceeds  thereof  be  disposed  of  as  follows :  1st.  If  any  de- 
ficiency exists  in  the  payment  of  my  debts,  said  executors  pay 
such  deficiency ;  2nd— that  they  pay  the  special  legacies  here- 
inafter made  by  me  in  this  will  and  then  that  they  distribute 
the  balance  of  said  proceeds  as  follows :  t.  e,,  to  my  children 
then  living  and  the  child  or  children  of  any  of  my  children 
that  may  then  be  dead  and  left  such  child  or  children  them 
surviving,  such  child  or  children  taking  between  them,  the 
share  that  their  father  or  mother  would  have  taken  if  then 
living." 

By  clause  fifth  testator  devised  a  specific  parctsl  of  land 
to  his  son  Luther  (defendant  in  error),  and  to  the  heirs  of 
his  body,  with  this  further  provision : 

"Should  my  said  son  leave  no  child  or  children  or  the  de- 
scendants of  a  child  or  children  him  surviving,  then  said  tract 
of  land  to  go  to  his  surviving  brothers  and  sisters,  or  in  case 
of  the  death  of  any  of  my  children  before  that  time  leaving 
descendants,  such  descendants  to  take  the  portion  their  par- 
ents would  have  taken  if  living." 

Paragraph  eight  is  as  follows : 

"It  is  my  will  and  hereby  so  direct  that  all  the  rest  and  resi- 
due of  my  estate  go  to  and  be  equally  divided  among  my  chil- 
dren living  at  the  time  of  my  death ;  and  the  child  or  chil- 
dren or  descendants  of  such  child  or  children  of  any  of  my 
children  who  may  die  before  my  demise,  leaving  a  child  or 
children  or  the  descendants  of  such  child  or  children  them 
surviving  who  are  living  at  the  time  of  my  demise,  said  child 
or  children  to  take  the  portion  that  their  parent  would  take 
if  living  at  my  death." 

By  a  codicil  added  on  August  27,  1890,  he  modified  some 
of  the  personal  bequests  in  his  will ;  he  reduced  a  bequest  to 
his  granddaughter,  OUie  May  (Straight)  Hazelrigg,  and 
added  the  following: 

"And  I  also  further  modify  the  provision^  of  the  said  will 
80  that  in  the  event  my  said  grandchild,  OUie  May  Straight, 
should  die  before  she  should  attain  her  majority,  then  she  is 
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not  to  take  anything  under  the  other  provisions  of  said  will, 
except  she  shall  need  something  for  her  support,  mainte- 
nance and  education  during  her  minority,  in  which  case  my 
executors  shall  pay  her  or  for  her  a  sum  sufficient  to  support, 
maintain  and  educate  her  and  should  she  live  until  she  is  of 
age,  then  she  is  to  take  the  share  provided  for  her  under  the 
provisions  of  said  will  except  said  $3,000,  and  this  I  declare 
to  be  a  codicil  of  my  said  last  will." 

The  will  was  executed  on  the  27th  day  of  August,  1890. 
His  daughter,  the  mother  of  Ollie  May  (Straight)  Hazel- 
"gg>  ^^  dead  at  tile  time  of  the  execution  of  this  will  and 
codicil. 

The  widow  of  Silas  L.  Hornbeek  died  prior  to  the  filing 
of  this  bill  and  his  son,  Charles  Hornbeek,  mentioned  in  the 
second  clause  of  said  will,  died  without  leaving  any  issue 
of  his  body. 

In  a  devise  or  bequest  in  a  will  made  to  the  children  of 
the  testator  the  word,  children,  does  not  ordinarily  include 
grandchildren  and  unless  the  language,  of  itself,  is  sufficient 
to  show  an  intention  to  include  the  grandchildren,  they  can- 
not take  under  the  designation  of  children. 

The  question  raised  on  the  construction  of  the  will  is 
whether  the  grandchild,  Ollie  May  (Straight)  Hazelrigg,  is 
entitled  to  share  in  the  distribution  of  the  funds  arising 
from  the  property  described  in  paragraphs  two,  four,  five 
and  eight 

These  questions  arise  from  the  peculiar  language  used  by 
the  testator  in  these  paragraphs,  the  controversy  being, 
whether  the  language  is  such  as  will  permit  the  grandchild 
to  share  in  the  distribution,  or  whether  the  language  used  re- 
fers only  to  such  children  as  may  die  after  the  execution  of 
the  will,  and  the  distribution  be  confined  to  children  who 
are  living  at  the  time  of  the  execution  of  the  will,  or  to  their 
descendants,  or  whether  the  language  used  includes  all  his 
children  or  their  bodily  heirs,  whether  dead  at  the  time  of 
the  execution  of  the  will  or  who  might  die  thereafter,  and 
leave  heirs  of  their  body  surviving,  and  whether  such  grand- 
child will  take  the  portion  the  parent  would  take,  if  living. 
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The  construction  of  the  language  used  in  the  direction  of 
the  distribution  of  the  fund  arising  from  these  paragraphs^ 
must  be  determined  from  a  consideration  of  the  entire  will. 

The  language  "should  any  of  my  children  die  before  the 
time  of  the  distribution/'  under  a  strict  grammatical  con- 
struction, would  ordinarily  mean  those  who  might  die  in  the 
future;  but  the  language  used  by  the  testator  in  paragraph 
two  of  the  will,  in  which  he  directs  the  executors  to  distribute 
the  proceeds  thereof  (meaning  the  premises  contained  in  this 
paragraph)  among  his  children,  share  and  share  alike,  or 
should  any  of  his  children  die  before  said  time  of  distribu- 
tion leaving  no  issue  surviving  or  descendants  of  such  issue^ 
then  the  proceeds  to  go  to  his  children  then  surviving  and 
the  descendants  of  those  who  may  have  died  leaving  heirs  of 
their  body  them  surviving,  shows  that  the  testator  did  not 
intend  to  confine  the  distribution  to  his  children  alone,  but 
that  it  was  his  intiention  that  the  grandchildren,  if  any  there 
might  be,  should  share  in  the  distribution  of  this  fund.  His 
direction  that  children,  whose  parents  might  be  dead,  should 
take  the  portion  that  their  parent  would  take,  if  living,  in- 
cluded the  grandchildren;  and  the  express  direction  to  the 
executors  that  if  any  of  his  children  be  dead  at  the  time  of 
distribution  and  die  without  leaving  bodily  heirs  surviving, 
then  the  fund  shall  be  distributed  among  those  children  sur- 
viving and  to  the  bodily  heirs  of  those  who  may  be  dead,  is 
without  any  limitation  or  restriction  as  to  the  time  of  the 
death  of  the  ancestor,  and  the  direction  to  distribute  the  pro- 
ceeds of  this  fund  among  his  children,  then  surviving,  share 
and  share  alike,  and  to  the  descendants  of  any  child  or  chil- 
dren the  share  that  the  parent  would  take,  if  living,  must  be 
construed  to  include  all  grandchildren  whose  parents  are 
dead,  unless  by  the  use  of  the  word  "should"  it  is  to  be  con- 
fined to  children  who  die  after  the  testator,  and  whether 
testator  meant  this  must  be  determined  from  the  entire  will 
and  the  language  used  in  the  various  paragraphs.  Neither 
the  language  of  this  paragraph  nor  of  the  entire  will,  by  any 
apt  words,  expresses  a  desire  or  intention  that  the  grand- 
children, whose  parents  are  dead,  should  not  share  in  the 
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distribution  of  this  fund,  and  to  so  hold  will  require  a  strict 
grammatical  construction  of  the  language  used,  and  require 
a  holding  that  by  the  use  of  the  word  ''should"  the  testator 
meant  only  children  who  might  die  after  the  execution  of  the 
will. 

Under  paragraph  four,  the  language  which  is  as  follows : 
After  payment  of  the  special  legacies  the  executors  will 
then  'distribute  the  balance  of  the  proceeds  as  follows:  To 
my  children  then  living  and  the  child  or  children  of  any  of 
my  children  that  may  then  be  dead  and  left  such  child  or 
children  them  surviving,  such  child  or  children  taking  be- 
tween them  the  share  that  their  father  or  mother  would 
have  taken  if  then  living,"  it  seems  to  us  can  leave  no 
question  but  what  the  grandchild,  OUie  May  (Straight) 
Hazelri^,  is  entitled  to  share  in  the  distribution  of  this 
fund.  The  language  is  plain  and  explicit  that  the  pro- 
ceeds of  that  paragraph  shall  be  divided  among  the  chil- 
dren then  living  and  that  any  that  may  then  be  dead 
and  left  child  or  children  surviving,  the  child  or  children  to 
take  the  share  the  father  or  mother  would  take,  places  no  re- 
striction, grammatical  or  otherwise  as  to  the  time  of  the 
death  of  the  parent,  and  it  can  hardly  be  contended  that  the 
language  does  not  include  this  grandchild.  Counsel  prac- 
tically concede  she  is  included  in  this  paragraph. 

Upon  the  question  of  the  construction  of  paragraph  five 
of  this  will,  at  the  present  time  Luther  Hornbeek  is  still  liv- 
ing and  unless  he  should  die  without  leaving  any  children  or 
descendants  of  child  or  children  surviving  him,  there  would 
be  no  cause  for  construction  of  this  paragraph,  but  should 
he  die  leaving  no  child  or  children  or  descendants  of  child  or 
children  then  under  the  provisions  of  this  paragraph  of  the 
will  the  distribution  under  paragraph  five  would  fall  under 
the  same  rule  as  laid  down  herein  regarding  paragraphs  two 
and  four. 

The  language  of  the  eighth  paragraph, is  substantially  the 
same  as  two,  four  and  five.  This  paragraph  provides  that 
the  residue  of  his  estate  be  equally  divided  among  his  chil- 
dren living  at  the  time  of  his  death.    If  the  paragraph  end- 
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*  _____ 

ed  here,  and  there  was  no  other  provision  in  it,  then  there 
could  be  no  possible  question  but  the  distribution  under  this 
paragraph  would  be  limited  to  the  children  surviving  the 
testator  and  a  grandchild  could  not  be  included  therein,  but 
by  the  further  language  of  this  paragraph  he  directs  that  "the 
child  or  children  or  descendants  of  such  child  or  children 
of  any  of  his  children  who  may  die  before  his  demise,  leav- 
ing a  child  or  children  or  the  descendants  of  such  child  or 
children  them  surviving,  who  are  living  at  the  time  of  my  de- 
mise, said  child  or  children  to  take  the  portion  that  their 
parent  would  take  if  then  living,"  by  tKe  language  here  used, 
providing  that  distribution  shall  be  made  to  the  "child  or 
children  of  any  of  my  children  who  may  die  before  my  de- 
mise, leaving  a  child  or  children  or  the  descendants  of  a  child 
or  children  them  surviving"  places  no  restriction  upon  the 
time  of  the  death  of  the  parent,  unless  it  be  found  in  the 
grammatical  construction  of  the  use  of  the  language  "of  my 
children  who  may  die  before  my  demise,"  and  unless  the 
strict  grammatical  use  of  this  language  must  be  held  to  con- 
trol all  of  his  grandchildren,  whose  parent  died  prior  to  the 
death  of  the  testator  and  which  grandchildren  were  living 
at  the  time  of  the  death  of  the  ancestor,  must  be  included  in 
this  distribution.  What  has  heretofore  been  said  in  regard 
to  paragraph  two  has  a  like  application  under  paragraph 
eight. 

In  the  case  of  Arnold  v.  Alden,  173  111.  229,  the  court 
held  in  the  construction  of  a  will  with  language  similar  to 
that  contained  in  this  will  that  the  grandchildren  should  be 
included  in  the  distribution  and  upon  that  authority  we  hold 
that  the  language  here  used  is  broad  enough  to  and  does  in- 
clude the  grandchild,  OUie  May  (Straight)  Hazelrigg,  in 
the  distribution  of  the  funds  arising  under  this  will. 

The  codicil  to  this  will  which  contains  this  language 
"that  in  the  event  my  said  grandchild,  Ollie  May  Straight, 
should  die  before  she  attain  her  majority,  then  she  is  not  to 
take  anything  under  the  other  provisions  of  said  will/'  clear- 
ly indicates  that  the  testator  intended  that  his  granddaughter 
should,  on  condition  she  arrive  at  her  majority,  be  included 
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in  the  distribution  of  the  funds  of  his  estate  under  some  of 
the  paragraphs  of  his  will  and  especially  so  for  the  reason 
that  the  codicil  in  which  this  provision  is  contained  elimi- 
nates from  the  will  the  clause  containing  the  special  bequest 
therein  made  to  her  of  $3,000  and  by  the  codicil  provides  a 
bequest  of  $2,000,  and  unless  the  language  in  those  para- 
graphs in  the  will  be  such  that  she  cannot  be,  included,  then 
she  must  be  pennitted  to  share  in  the  distribution  there- 
under. 

The  language  of  the  testator  is  specific  in  the  provisions 
that  the  heirs  of  the  body  of  any  child  or  children  should  take 
the  portion  that  their  parent  would  take,  if  living,  shows  an 
intention  to  recognize  and  provide  that  his  grandchildren 
should  share  in  the  distribution  under  those  paragraphs,  and 
we  cannot  construe  it  to  mean  only  the  children  of  the 
children  who  survive  the  testator  or  who  died  between  the 
execution  of  the  will  and  testator's  demise ;  therefore,  OUie 
May  (Straight)  Hazelrigg  must  be  held  to  be  entitled  to  share 
in  the  distribution  under  these  paragraphs. 

The  decree  rendered  below  found  that  Ollie  May 
(Straight)  Hazelrigg  was  entitled  to  share  in  the  distribu- 
tion of  the  proceeds  under  the  will.  It  is  correct  and  that 
part  of  the  decree  is  hereby  affirmed. 

The  other  questions  raised  on  this  record  arise  from  the 
fact  that  E.  Sylvester  Hornbeek  on  May  27,  1889,  made  and 
executed  a  promissory  note  for  $674.61,  due  in  five  years,  to 
Frost  and  Hubbard,  payees,  the  note  being  signed  by  Silas 
Hornbeek,  the  testator,  as  surety.  The  last  payment  of  inter- 
est endorsed  on  this  note  was  May  27,  1894;  no  interest  was 
ever  paid  or  authorized  to  be  paid  by  E.  S.  Hornbeek. 

This  note  became  due  May  27,  1894.  On  May  1,  1895, 
it  was  presented  as  a  claim  against  the  estate  of  Silas  Horn- 
beek, deceased,  and  on  June  5,  1895,  a  claim  of  $729.47 
was  allowed  against  the  estate  by  Luther  Hornbeek  as  execu- 
tor. This  note  was  nearly  eleven  months  past  due  when  it 
was  presented  against  the  estate  as  a  claim.  No  action  had 
ever  been  commenced  to  collect  it  from  the  principal  maker, 
E.  S.  Hornbeek.     Silas  Hornbeek  was  only  a  surety  and  it 
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was  the  duty  of  the  executor  to  present  every  available  de- 
fense to  this  note  and  prevent  a  judgment  from  being  re- 
covered against  the  testator's  estate  if  possible.  This,  the 
executor  Luther  Hornbeek  did  not  do,  but  instead  allowed  the 
claim  and  consented  to  a  judgment  in  favor  of  Frost  and 
Hubbard,  the  payees.  His  co-executor,  Henry  Hornbeek, 
took  no  part  in  this. 

This  judgment  was  paid  by  Luther  Hornbeek  as  executor 
on  April  3,  1896,  to  Frost  and  Hubbard  from  the  funds  of 
the  estate.  On  March  3,  1906,  the  county  court,  upon  a 
hearing,  ordered  the  executors  to  refund  to  the  estate  of 
Silas  Hornbeek  the  amount  paid  to  Frost  and  Hubbard  on 
this  judgment  with  interest,  amounting  to  $896.  37,  finding 
that  the  principal  maker  was  and  had  been  solvent  and  that 
no  diligence  was  used  to  collect  the  note  from  £.  S.  Horn- 
beek and  that  the  claim  was  wrongfully  allowed  against  the 
estate.  The  amount  $896.37,  so  held  to  have  been  wrongful- 
ly paid  from  the  funds  of  the  estate,  was  refunded  by  Luther 
Hornbeek  on  February  5,  1906,  Henry  Hornbeek,  his  co- 
executor,  refusing  to  contribute.  Luther  Hornbeek  contends 
that  by  reason  of  his  payment  to  the  estate  under  the  order 
of  the  county  court  he  should  be  subrogated  to  the  ri^ts  of 
the  estate  of  Silas  Hornbeek  the  same  as  though  the  payment 
had  been  made  by  the  estate  as  surety  on  said  note  and  that 
he  is  entitled  to  a  lien  against  the  distributive  share  of  E.  S. 
Hornbeek  in  said  estate  and  to  be  paid  therefrom.  The 
chancellor  so  found  and  granted  the  relief  sought  No  action 
was  ever  brought  against  E.  Sylvester  Hornbeek  on  this  note, 
and  no  attempt  to  collect  from  him  until  the  filing  of  this 
bill  herein  October  10,  1908,  wherein  Luther  Hornbeek  in 
his  individual  capacity  asks  to  be  subrogated  to  the  rights  of 
the  estate  of  Silas  Hornbeek.  The  estate  of  Silas  Hornbeek 
has  not  paid  this  note  as  surety.  The  payment  has  been  made 
by  Luther  Hornbeek  from  his  personal  funds  by  reason  of  an 
order  of  the  coimty  court  in  which  said  court  found  the 
payment  as  originally  made  from  the  funds  of  the  estate,  was 
wrongful,  and  directing  the  executor  to  repay  the  estate. 

The  payment  by  the  executor  in  the  first  instance  having 
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been  wrongful,  and  Luther  Hombeek  having  become  person- 
ally liable  to  repay  by  reason  of  the  wrongful  payment,  he 
is  not  entitled  to  subrogation. 

Conceding,  however,  that  subrogation  is  the  proper 
remedy,  there  is  nothing  in  this  record  to  be  subrogated  to ; 
the  estate  has  not  paid  the  no*te,  and  it  has  no  judgment  or 
claim  against  E.  Sylvester  Hombeek.  The  county  court  hav- 
ing held  the  judgment  was  wrongfully  allowed  against  the 
estate,  the  payment  of  the  judgment  by  Luther  Hombeek 
must  be  held  to  have  been  a  voluntary  payment  by  him  and 
for  which  he  is  not  entitled  to  subrogation. 

In  his  answer  E.  S.  Hombeek  invokes  the  statute  of  limi- 
tations as  against  complainant  Luther  Hombeek,  the  pay- 
ment made  by  Luther  Hombeek  having  been  more  than  a 
year  after  the  original  note  was  barred  by  the  statute  of  limi- 
tations as  against  E.  S.  Hombeek,  and  he  not  being  a  party 
to  the  judgment  of  Frost  and  Hubbard  against  the  estate  of 
Silas  Hombeek,  nor  a  party  to  the  proceedings  had  in  the 
county  court  wherein  the  orders  concerning  this  note  were 
made,  is  not  l)ound  thereby.  The  statute  of  limitations  was 
invoked  as  a  bar,  and  the  chancellor  erred  in  not  giving  E. 
S.  Hombeek  the  benefit  thereof. 

That  portion  of  the  decree  finding  Luther  Hombeek  en- 
titled to  be  subrogated  to  the  rights  of  the  estate  of  Silas 
Hombeek  against  E.  S.  Hombeek  and  that  he  had  a  lien  on 
the  distributive  share  of  E.  S.  Hornbeek  in  the  estate  of 
Silas  Hombeek,  and  is  entitled  to  repayment  therefrom,  is 
erroneous  and  is  reversed  and  the  cause  is  remanded  with  di- 
rections to  disallow  the  claim  of  Luther  Hombeek  against  E. 
S.  Hombeek  and  it  is  ordered  that  Luther  Hombeek  pay  one 
third  of  the  costa  in  this  court  and  that  the  two  thirds  be 
paid  by  the  executors  in  due  course. 

Afprmed  in  part;  reversed  in  part  and  remanded. 
Vol.  olvl— Id. 
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Nash-Wright  Company,  Appellant,  v.  Daniel  C.  Wri^^t, 

Appellee. 

Gen.  No.  14,771. 

1.  CoRTSAGTS — tohai  illegal  opium.  The  illegal  eontraet  for  an  op- 
tion the  BO-ealled  "option  contract''  which  the  legislature  of  this  State 
has  branded  with  illegality  irrespectiye  of  the  intent  of  the  parties  ia 
one  wherein  A  for  a  consideration  gives  B  an  option  binding  upon  A, 
under  which  B  has  the  right,  as  he  may  please  to  buy  or  not  to  buy 
from  A  within  a  specified  time,  a  certain  quantity  of  grain. 

2.  CoNTBACTS — what  essential  to  make  illegal  as  gambling  in  no* 
Inns.  To  make  contracts  for  the  purchase  and  sale  of  grain  gambling 
in  nature  and  illegal  there  must  have  been  a  mutual  gambling  intent;  an 
intent  to  settle  on  differences,  which  must  have  existed  at  the  time  the 
contracts  were  made;  a  subsequent  settlement  on  differences  is  only  evi- 
dence of  the  prior  intent;  and  so,  too,  the  fact  that  no  grain  is  actu- 
ally received  by  a  purchaser,  or  that  prior  to  the  time  for  the  receipt 
thereof,  he  sells  an  equal  quantity  through  the  same  broker  and  is  paid 
the  profit  or  pays  the  loss  does  not  of  itself  compel  the  conclusion  that 
the  transaction  contemplated  a  mere  gambling  on  differences  and  was 
therefore  illegal. 

3.  CoNTBACTTS— u^^en  cannot  he  enforced  notwithstanding  absence  of 
mutual  intent  to  gamble.  A  party  who  makes  a  contract  with  a 
gambling  intent  cannot  enforce  it  even  though  such  gambling  intent 
is  not  participated  in  by  the  other  party  to  the  transaction.  This  is 
not  because  the  contract  is  in  itself  illegal  (mutual  illegal  intent  is 
neeeasary  for  this)  but  because  it  is  against  a  sound  public  policy  to 
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permit  one  who  has  entered  into  a  transaction  with  an  illegal  intent  to 
recover  thereon. 

4.  Contracts — what  does  not  render  illegal.  The  law  does  not  pro- 
hibit a  man  from  entering  into  a  contract  for  the  purchase  of  property 
to  be  delivered  to  him  in  the  future  or  from  ordering  an  agent  to 
enter  into  such  a  contract  even  though  he  may  expect  under  certain  con- 
tingencies to  sell  his  rights  before  maturity  and  to  take  his  profit  or 
suffer  his  loss.    Such  a  transaction  is  legitimate  business  speculation. 

5.  CoNTBACTS — when  indemnities  in  grain  valid.  If  an  insurable 
interest  exists  contracts  of  indemnity  in  grain  are  valid. 

6  CoKTBACTS — when  indemnitiee  in  grain  invalid.  If  no  actual  in- 
terest in  grain  exists  which  bona  fide  it  is  sought  to  insure  against  on 
the  rise  and  fall  of  the  market,  contracts  of  so-called  indemnity  are 
mere  options  and  illegal  under  the  Criminal  Code. 

7.  Assumpsit — recovery  upon  account  stated.  If  any  part  of  the 
consideration  entering^  into  an  account  stated  is  illegal,  there  can  be  no 
recovery  of  any  part  of  the  claim  under  the  count  of  account  stated. 

Assumpsit.  Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon. 
Mancha  BBUGOEMETKBy  Judge,  presiding.  Heard  in  the  Branch  Ap- 
pellant Court  at  the  October  term,  1908.  Afldrmed.  Opinion  filed  June 
3,  1910. 

Hasvby  Stbickler  and  Fyffe  &  Adcock,  for  appellant. 

Barnes  &  Magook,  for  appellee* 

Mr.  Justioe  Mack  delivered  the  opinion  of  the  court 
Appellant  brought  suit  to  recover  a  balance  due  it  on  nn 
account  stated  and  on  a  promissory  note.  Defendant  pleaded 
the  general  issue,  illegality,  want  of  consideration  and  a 
set-^ff.  Under  the  common  counts  defendant  claimed  by 
way  of  set-off  damages  for  breach  of  an  alleged  contract  to 
give  defendant  brokerage  work  under  which  he  would  earn 
at  least  $2,000  annually  for  two  years  and  an  account  stated 
showing  moneys  due  him.  The  jury  returned  a  verdict  for 
defendant.  As  defendant's  claim  on  the  account  stated,  ir- 
respective of  the  brokerage  claim,  exceeded  plaintiff^s  de- 
mand, it  is  clear  that  the  verdict  of  the  jury  was  based  not 
on  an  allowance  of  any  of  the  claims  of  either  side,  but  on 
the  rejection  of  all  of  them. 
Appellant  seeks  a  reversal  on  the  grounds  that  the  verdict 
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is  against  the  weight  of  the  evidence  and  that  the  court  erred 
in  admitting  and  exdnding  evidence  and  in  giving  and  re- 
fusing certain  instructions. 

The  facts  briefly  stated  are  as  follows:  Appellant,  a  cor- 
poration, and  appellee  were  members  of  the  Board  of  Trade 
of  Chicago.  Appellant  was,  but  appellee  was  not,  a  member 
of  the  Board  of  Trade  Clearing  House.  Appellee  made 
numerous  contracts  personally  with  the  various  other  mem- 
bers of  the  Board  in  the  trading  pits  on  the  floor  of  the 
Board  during  the  session  of  the  Board  and  in  the  manner  in 
whidi  business  is  transacted  there.  When  appellee  had  made 
a  contract  for  the  purchase  or  sale  of  grain  he  would  place  a 
memorandum  of  the  contract  upon  what  are  called  trading 
cards.  The  memoranda  were  always  brief  and  simply  indi- 
cated the  amount  sold,  the*  month  in' which  delivery  must  be 
made,  the  price  and  the  name  of  the  other  party  to  the  pur- 
chase or  sale.  The  card  was  headed  by  the  name  of  appellant, 
and  each  card  was  dated.  At  the  close  of  the  day's  business 
on  the  Board,  appellee  would  turn  the  cards  so  made  and  the 
contracts  so  entered  into  by  him  over  to  appellant,  and  the 
trades  were  cleared  for  the  appellee  through  the  appellant; 
i.  e,,  it  assumed  entire  responsibility  for  all  trades  entered 
into  originally  by  the  appellee,  and  turned  over  by  him  to  it. 
The  other  party  to  the  contract  would  place  upon  his  card  the 
name  of  appellant,  the  Nash-Wright  Company. 

Appellant,  after  the  receipt  of  trading  cards  from  appellee, 
would  enter  the  various  contracts  thereby  indicated  upon 
the  books  and  would  send  to  appellee  what  were  called  c<m- 
firmations.  Thereupon  appellant  would  assume  entire 
charge  of  the  trades  or  contracts  so  originated  and  there  was 
evidence  introduced  tending  to  show  that  at  times  the  ap- 
pellant would  receive  and  pay  for  grain  delivered  on  contracts 
so  originated  by  appellee,  or  would  deliver  grain  and  receive 
pay  for  the  same  from  the  other  parties  to  such  contracts. 
Appellee  had  upon  the  books  of  the  appellant  company  a 
ledger  account  showing  the  regular  ledger  statement  of  the 
amounts  due  him  or  owing  from  him  from  time  to  time,  and 
monthly  statements,  being  transcripts  of  this  monthly  ac- 
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oounty  were  rendered  by  appellant.  These  monthly  state- 
ments, however,  did  not  include  any  statement  of  open  trades 
then  being  carried  by  appellant  for  appellee. 

Appellee  testified  as  to  his  intention  not  to  deliver  any 
grain  contracted  for  by  him  or  to  receive  any  grain,  and  to 
settle  all  of  his  trades  on  the  market  differences.  He  fur- 
ther testified  that  he  made  numerous  contracts  for  the  pur- 
chase or  sale  of  grain  and  that  he  subsequently  closed  these 
contracts  out  before  the  time  for  the  delivery  of  the  grain, 
the  subject-matter  of  the  contract,  and  settled  the  contracts 
in  all  instances  by  the  difference  in  the  market  prices  at  the 
date  of  the  entering  into  of  the  contract  and  at  the  date  of 
the  closing  out  of  the  contract.  The  process  by  which  a  con- 
tract of  this  kind  was  closed  out  was  that  appellee,  having 
theretofore  contracted  for  so  many  thousand  bushels  of  grain 
at  the  market  price,  deliverable  under  the  rules  of  the  Board 
of  Trade  at  any  time  during  the  month  in  which  the  grain 
was  to  be  delivered,  would,  at  some  subsequent  time,  at  his 
own  convenience  and  choice,  go  upon  the  Board  of  Trade 
floor  and  make  a  contract  for  the  sale  of  grain,  deliverable 
by  him  under  his  contract  in  the  same  month  in  which  the 
first  grain  was  to  be  delivered.  Both  these  contracts  would 
be  assumed  by  the  appellant,  Nash-Wright  Company. 

The  appellee  testified  that  he  instructed  Nash-Wright 
Company  not  to  receive  or  deliver  grain  on  his  account. 
This  statement  is  specifically  denied  by  the  various  members 
of  the  corporation  to  whom  Wright  said  he  gave  such  instruc- 
tions. The  evidence  is  undisputed  that  some  grain  was  de- 
livered to  the  house  of  Nash- Wright  Company  on  trades  origi- 
nated by  Wright. 

Appellee  lived  at  Varna,  Illinois,  but  spent  most  of  his 
time  in  Chicago  for  several  years  prior  to  the  suit  He  was 
a  farm  owner.  His  dealings  had  been  continuous  and  had 
assumed  very  large  proportions,  amounting  to  millions  of 
bushels,  both  through  the  firm  which  preceded  appellant's  in- 
corporation and  through  appellant. 

A  dispute  arose  between  the  appellant  and  the  appellee  in 
the  fall  of  1905  as  to  the  condition  of  their  respective  ac- 
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counts.  Thereupon  the  appellant  sued  the  appellee  for 
$30y000  in  the  Circuit  Court  of  Kankakee  county.  This  suit 
was  settled  by  the  payment  of  $15,000  to  the  Nash-Wright 
Company  by  the  appellee.  Then  their  former  relations  were 
renewed  and  the  appellee  again  commenced  trading  upon  the 
Chicago  Board  of  Trade  in  the  same  manner  as  before 
through  the  appellant  This  trading  continued  as  before  un* 
til  the  fall  of  1906,  when,  on  August  2  of  that  year,  as  ap* 
pellee  claims,  the  appellant  company,  becoming  pressed  for 
ready  means,  and  cramped  for  the  lack  of  banking  accom- 
modations, applied  to  the  appellee  to  give  to  the  appellant  the 
appellee's  note  for  $10,000,  that  it  might  use  the  note  as  col- 
lateral to  strengthen  its  credit  at  the  bank.  This  note  was 
given  at  that  time  and  is  the  note  sued  on  in  this  case.  At 
that  time,  appellee  had  a  balance  due  him  from  appellant  on 
dosed  deals,  but  there  were  open  deals  which  appellant 
claims  would  if  then  closed  have  shown  appellee  indebted  to 
appellant.  Appellant  claims  the  note  to  have  been  given  on 
general  account  and  not  at  all  for  accommodation.  The  note 
was  credited  as  of  August  7  in  the  appellee's  account  on  the 
appellant's  books.  On  September  29,  1906,  the  appellant's 
indebtedness  to  the  appellee,  as  shown  by  its  statement  rend- 
ered to  the  appellee  as  of  that  day,  amounted  to  $25,146.70, 
excluding,  however,  the  open  trades.  The  transactions  end- 
ed in  May,  1907,  at  which  time  appellant  rendered  appellee 
an  account  showing  nearly  $20,000  in  addition  to  the  $10,000 
note  to  be  due  appellant  from  appellee.  Later  the  account 
dated  July  31,  1907,  showing  the  balance  to  be  $20,091.18 
was  given  to  appellee.  While  it  is  true  appellee  denies  hav- 
ing received  these  statements,  the  evidence,  in  our  judgment, 
clearly  sustains  the  appellant  on  this  point. 

While  the  trial  court  seemed  to  consider  evidence  that 
the  note  was  given  for  accommodation  to  have  been  admissi- 
ble under  the  general  issue,  we  are  of  the  opinion  that  as  the 
special  plea  to  the  count  on  the  note  sets  up  not  only  the  de- 
fense of  illegality  but  also,  though  informally,  the  defense  of 
want  of  consideration,  the  evidence  of  accommodation  was,  in 
any  event^  admissible  under  this  special  plea.    But  as  to  this 
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defense,  the  evidence  clearly  preponderates  in  favor  of  ap- 
pellant Appellee's  version  of  the  transaction,  unsupported 
either  by  witnesses  or  by  any  of  the  surrounding  circumstan- 
ces, is  directly  contradicted  by  several  witnesses  for  appel- 
lant. 

The  set-off  claimed  by  appellee  was  properly  rejected  by 
the  jury.  The  monthly  statement  rendered  in  September, 
1906,  is  clearly  shown  to  have  been  only  a  transcript  of  the 
ledger  account  on  closed  deals,  and  while  an  admission  of  the 
indebtedness  on  these  deals,  it  is  not  an  account  stated,  in 
the  light  of  the  proof  that  there  were  many  deals  still  open 
on  which,  if  then  closed,  the  balance  would  have  been  re- 
duced or  on  the  other  side.  Evidence  of  the  true  state  of  the 
accounts  at  the  time  of  the  rendition  of  this  earlier  statement 
should  have  been  received  in  support  of  the  defense  to  the 
set-off.  Inasmuch,  however,  as  the  jury  rejected  defendant's 
claim  the  errors  in  relation  thereto  afford  no  ground  for  re- 
versal. 

As  to  the  claim  for  brokerage,  not  only  was  appellee's  un- 
supported statement  directly  contradicted  by  several  wit- 
nesses, but  it  was  inconsistent  with  the  written  memorandum 
of  settlement  made  at  the  time  the  Kankakee  suit  was  dis- 
posed of,  as  a  part  of  which  settlement  appellee  claimed  he 
was  to  receive  brokerage  work  thereafter.  The  memorandum 
contains  no  reference  to  any  such  agreement. 

The  main  controversy,  however,  between  the  parties  turns 
upon  the  alleged  illegality  of  the  transactions  and  the  ap« 
pellant's  knowledge  thereof. 

The  transactions  of  appellee  were  of  two  kinds:  Ist: 
contracts  with  third  persons  or  in  some  instances  with  appel- 
lant itself,  to  buy  or  to  sell  grain  for  future  delivery;  and 
2nd :  so-called  ups  and  downs  or  indemnities. 

We  shall  consider  these  separately.  As  to  the  first  dass, 
which  were  made  in  the  pit  in  the  manner  hereinabove  stat- 
ed, appellee  contends  that  these  purchases  and  sales  were  all 
option  agreements  and  therefore,  irrespective  of  intent,  il- 
legal. But,  as  appears  by  the  evidence,  the  word  "option'^ 
is  used  in  two  different  senses.    It  is  used  among  the  mem- 
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ben  of  the  Board  of  Trade  usually  coupled  with  the  name  of 
the  month  in  which  grain  is  deliverable,  as  a  trade  name,  and 
when  so  used,  the  sole  option  in  the  matter  is  the  option  which 
the  seller  has  to  deliver  the  grain  purchased  at  any  time  dur- 
ing such  specific  month.  Contracts  contemplating  actual  de- 
livery in  the  future,  in  which  the  only  option  feature  is  an 
option  to  specify  on  which  particular  day  of  a  named  month 
delivery  must  be  made  and  received,  are  in  no  sense  con- 
tracts for  an  option  and  are  illegal  only  if  both  parties  intend 
that  the  actual  contract  shall  not  represent  their  real  agree- 
ment; if,  despite  provision  for  an  obligatory  future  delivery, 
the  parties  intend  that  there  shall  be  no  such  obligation,  but 
only  a  settlement  on  differences  in  market  values. 

The  illegal  contract  for  an  option,  the  so-called  ''option 
contract"  which  the  legislature  has  branded  with  illegality, 
irrespective  of  the  intent  of  the  parties,  is  one  wherein  A 
for  a  consideration  gives  B  an  option,  binding  upon  A,  un- 
der which  B  has  the  right  as  he  may  please,  to  buy  or  not  to 
buy  from  or  to  sell  or  not  to  sell  to  A  within  a  specified  time, 
a  certain  quantity  of  grain.  Such  contracts  are  by  our  law 
illegal. 

The  appellee's  testimony  implies  that  his  contracts  of  the 
first  class  were  illegal  options,  but  if  the  explanations  given 
of  the  use  of  this  word  and  the  specific  testimony  in  the 
record  as  to  the  performance  of  the  contract,  the  actual  de- 
liveries made  under  such  contracts  and  the  general  method  of 
doing  business,  be  considered,  there  can  be  no  question  but 
that  the  contracts  of  future  purchase  or  sale  of  grain,  the 
first  class,  here  in  question  were  not  contracts  to  give  an 
option  to  sell  or  buy  within  the  meaning  of  the  statute. 

To  make  such  contracts  of  the  first  class  illegal  there  must 
have  been  a  mutual  gambling  intent — an  intent  to  settle  on 
differences,  which  must  have  existed  at  the  time  the  contracts 
were  made;  a  subsequent  settlement  on  differences  is  only 
evidence  of  the  prior  intent.  And  so  too  the  fact  that  no 
grain  is  actually  received  by  a  purchaser,  or  that  prior  to  the 
time  for  the  receipt  thereof,  he  sells  an  equal  quantity 
through  the  same  broker  and  is  paid  the  profit  or  pays  the 
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loBSf  does  not  of  itself  compel  the  conclusion  that  the  transac- 
tion contemplated  a  mere  gambling  on  differences  and  waa 
therefore  illegal. 

There  is  no  evidence  in  this  record  of  the  intention  of  the 
third  parties, — the  other  parties  to  the  contracts  of  appellee, 
assumed  by  appellant, — to  justify  a  finding  that  both  par- 
ties intended  to  settle  on  differences  only,  and  these  con- 
tracts are  therefore  not  in  themselves  illegal.  They  would 
have  been  enforceable  against  appellant,  who  stood  in  appel- 
lee's place  as  to  the  other  parties.  It  does  not,  however,  fol- 
low that  Wright  could  have  enforced  them ;  in  fact  the  law 
is  clearly  settled  that  the  gambling  intent  on  his  part,  even 
though  not  participated  in  by  the  other  side,  would  prevent 
him  from  suing  on  the  contract.  This  is  not  because  the  con* 
tract  is  in  itself  illegal;  mutual  illegal  intent  is  necessary 
for  this;  but  because  it  is  against  a  sound  public  policy  to 
permit  one  who  has  entered  into  transactions  with  an  ill^al 
intent,  to  recover  thereon. 

In  Higgins  v.  McCrea,  116  U.  S.  671,  685-6,  the  court 
saya: 

'^If  the  defendant  had  withdrawn  his  counterclaim 
and  docketed  it  as  a  separate  suit  against  the  plaintiffs,  as 
permitted  to  do  by  the  code,  it  needs  no  discussion  to  show 
that  his  action  must  have  failed.  His  rights  are  not  changed 
by  the  fact  that  the  two  causes  go  on  pari  passu,  that  lire 
tried  at  the  same  time.  We  do  not  see  on  what  ground  a 
party  who  says  in  his  pleading  that  the  money  which  he 
seeks  to  recover  was  paid  out  for  the  accomplishment  of  a 
purpose  made  an  offense  by  the  law,  and  who  testifies  and 
insists  to  the  end  of  his  suit  that  the  contract  on  which  he  ad- 
vanced his  money  was  illegal,  criminal  and  void,  can  recover 
it  back  in  a  court  whose  duty  it  is  to  give  effect  to  the  law 
which  the  party  admits  he  intended  to  violate, 

'^In  the  present  case  the  plaintiffs  alleged  and  insisted  that 
their  transactions  with  the  defendant  were  carried  on  with 
no  unlawful  purpose.  On  the  other  hand,  the  defendant  al- 
leged and  insisted  that  in  the  same  transaction  he  intended 
to  violate  the  law.  We  see  no  reason  why  in  such  a  case  the 
plaintiffs  might  not,  if  they  had  not  cancelled  the  contracts, 
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recover  the  money  paid  by  them  for  the  defendant,  while  at 
the  same  time  the  defendant  could  not  recover  the  money 
advanced  to  the  plaintiffs  for  what  he  intended  to  be  an  un- 
lawful purpose. 

"In  Holman  v.  Johnson,  Gowper,  341,  343,  it  was  said  by 
Lord  Mansfield  that  'the  objection  that  a  contract  is  immoral 
or  illegal  as  between  plaintiff  and  defendant  sounds  at  all 
times  very  ill  in  the  mouth  of  the  defendant  It  is  not  for 
his  sake,  however^  that  the  objection  is  ever  allowed;  but  it 
is  founded  on  general  principles  of  policy,  which  the  defend- 
ant has  the  advantage  of,  contrary  to  the  real  justice  as  be- 
tween him  and  the  plaintiff,  by  accident,  if  I  may  so  say. 
The  principle  of  public  policy  is  this  ex  dolo  malo  non 
oritur  actio.  No  court  will  lend  its  aid  to  a  man  who  founds 
his  cause  of  action  upon  an  immoral  or  illegal  act.  If  from 
the  plaintiffs'  own  stating,  or  otherwise,  the  cause  of  action 
appear  to  arise  ex  turpi  causa,  or  the  transgression  of  a 
positive  law  of  this  country,  there  the  court  says  he  has  no 
right  to  be  assisted.  It  is  upon  that  ground  the  court  goes 
not  for  the  sake  of  the  defendant,  but  because  they  will  not 
lend  their  aid  to  such  a  plaintiff.  So  if  the  plaintiff  and  de- 
.  fendant  were  to  change  sides  and  the  defendant  was  to  bring 
his  action  against  the  plaintiff,  the  latter  would  then  have 
the  advantage  of  it;  for  when  both  are  equally  in  fault 
potior  est  conditio  defendentis/ 

"If,  therefore,  the  defendant  intended  to  embark  his 
money  in  an  illegal  and  criminal  venture,  we  do  not  see  how 
this  case  is  helped  by  the  fact  that  the  purpose  of  the  plain- 
tiffs was  to  invest  the  money  so  advanced  in  what  they  under- 
stood to  be  a  lawful  and  innocent  transaction. 

"The  paragraphs  of  the  charge  of  the  court  excepted  to 
amounted  in  substance  to  this,  that  if  the  plaintiffs,  in 
making  the  contracts  for  the  defendant,  contemplated  and 
intended  an  actual  purchase,  and  an  actual  sale,  but  the  de- 
fendant did  not,  but,  on  the  contrary,  meant  to  engage  in  a 
gambling  venture,  the  contract  would,  nevertheless,  be  bind- 
ing on  both  parties,  and  if  the  plaintiffs  cancelled  the  con- 
tracts, the  defendant,  notwithstanding  his  intention  to  vio- 
late the  laws,  could  recover  from  the  plaintiffs  the  money  ad- 
vanced by  him  to  carry  out  his  unlawful  purpose.  We  tiiink 
this  charge  was  erroneous.     Upon  the  case  made  by  his 
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counter-claim,  the  defendant  was  not  entitled  to  recover,  and 
the  fact  that  the  plaintiffs  were  innocent  of  any  unlawful 
purpose  did  not  enure  to  the  benefit  of  the  defendant,  who 
confessed  that  the  money  which  he  sought  to  recover  had  been 
paid  by  him  to  promote  an  illegal  and  criminal  venture." 

Appellant  claims  that  inasmuch  as  an  illegal  intent  of  the 
third  parties  has  not  been  proven,  the  defense  set  up  in  the 
pleadings  has  not  been  sustained.  It  is  true  that  in  each  of 
the  pleas,  appellee  alleges  that  all  parties  to  the  transaction 
had  an  illegal  intent,  but  in  so  far  as  the  intent  of  third  par- 
ties may  be  immaterial,  the  allegations  as  to  them  may  be 
treated  as  surplusage.  Each  of  the  pleas  does  allege  knowl- 
edge by  appellant  of  appellee's  illegal  intent  and  a  partici- 
pation therein  by  appellant. 

The  relation  between  appellee  and  appellant  was  in  one 
sense  that  of  agent  and  principal ;  in  another  that  of  customer 
and  broker.  If  appellee  had  not  been  a  member  of  the  Board 
of  Trade,  but  had  been  merely  a  customer  of  appelhint  order- 
ing the  purchase  and  sale  of  grain  through  it,  appellant  could 
not  in  all  cases  recover  from  appellee  for  moneys  paid  out  on 
contracts  of  purchase  and  sale  made  by  appellant  on  appel- 
lee's account.  Even  though  such  contracts  might  be  entirely 
valid,  as  between  appellant  and  the  third  party,  because  they 
had  been  entered  into  strictly  in  accordance  with  the  rules 
of  the  Board  of  Trade  prohibiting  gambling  contracts,  and 
with  the  intention  on  the  part  of  both  of  the  parties  thereto, 
the  Board  of  Trade  members,  to  carry  them  out,  nevertheless 
the  right  of  the  broker  to  hold  his  client  liable  would  depend 
upon  their  mutual  intent.  If,  as  between  themselves,  it  was 
agreed  or  understood  that  there  should  be  no  actual  de- 
liveries, no  right  to  call  for  the  acceptance  of  grain  pur- 
chased but  only  a  settlement  of  the  difference  between  the 
market  price  at  the  time  the  broker  bought  and  at  the  time  he 
should  be  ordered  to  sell,  neither  could  hold  the  other  liable 
for  such  difference.  Weare  Commission  Co.  v.  People,  209 
HI.  528.  But  if,  on  the  other  hand,  there  was  no  such  under- 
standing, then  the  mere  fact  that  the  client  had  bought  with 
the  expectation,  in  case  the  market  were  favorable,  of  re- 
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selling  before  the  time  of  delivery  should  arrive  and  that 
the  broker  knew  this,  would  not  render  their  transaction  il- 
legal. The  law  does  not  prohibit  a  man  from  entering  into  a 
contract  for  the  purchase  of  property  to  be  delivered  to  him 
in  the  future  or  from  ordering  an  agent  to  enter  into  such  a 
contract,  even  though  he  may  expect  under  certain  con- 
tingencies, to  sell  his  rights  before  maturity  and  to  take  his 
profit  or  suffer  his  loss.  Such  a  transaction  is  legitimate 
business  speculation. 

In  Christie  Grain  Co.  v.  The  Board  of  Trade,  198  TJ.  S. 
236,  the  court  said: 

^'The  plaintiff's  chamber  of  commerce  is,  in  the  first  place, 
a  great  market,  where,  through  its  eighteen  hundred  mem- 
bers, is  transacted  a  large  part  of  the  grain  and  provision 
business  of  the  world.  Of  course,  in  a  modem  market  con- 
tracts are  not  confined  to  sales  for  immediate  delivery. 
People  will  endeavor  to  forecast  the  future  and  to  make  agree- 
ments according  to  their  prophecy.  Speculation  of  this  kind 
by  competent  men  is  the  self-adjustment  of  society  to  the 
probable.  Its  value  is  well  known  as  a  means  of  avoiding  or 
mitigating  catastrophes,  equalizing  prices  and  providing  for 
periods  of  want.  It  is  true  that  the  success  of  the  strong  in- 
duces imitation  by  the  weak,  and  that  incompetent  persons 
bring  themselves  to  ruin  by  undertaking  to  speculate  in  their 
turn.  B.ut  legislatures  and  courts  generally  have  recognized 
that  the  natural  evolutions  of  a  complex  society  are  to  be 
touched  only  with  a  very  cautious  hand,  and  that  such  coarse 
attempts  at  a  remedy  for  the  waste  incident  to  every  social 
function  as  a  simple  prohibition  and  laws  to  stop  its  being 
are  harmful  and  vain.     *     *     * 

"When  the  Chicago  Board  of  Trade  was  incorporated  we 
cannot  doubt  that  it  was  expected  to  afford  a  market  for 
future  as  well  as  present  sales,  with  the  necessary  incidents 
of  such  a  market,  and  while  the  State  of  Illinois  allows  that 
charter  to  stand,  we  cannot  believe  that  the  pits,  merely  as 
places  where  future  sales  are  made,  are  forbidden  by  the 
law.  But  again,  the  contracts  made  in  the  pits  are  contracts 
between  the  members.  We  must  suppose  that  from  the  be- 
ginning as  now,  if  a  member  had  a  contract  with  another 
member  to  buy  a  certain  amount  of  wheat  at  a  certain  time 
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and  another  to  sell  the  same  amount  of  wheat  at  the  same 
time,  it  would  be  deemed  unnecessary  to  exchange  warehouse 
receipts.  We  must  suppose  that  then  as  now,  a  settlement 
would  be  made  by  the  payment  of  differences,  after  the 
analogy  of  a  clearing  house.  This  naturally  would  take 
place  no  less  that  the  contracts  were  made  in  good  faith  for 
actual  delivery,  since  the  result  of  actual  delivery  would  be 
to  leave  the  parties  just  where  they  were  before.  Set-off  has 
all  the  effects  of  delivery.  The  ring  settlement  is  simply  a 
more  complex  case  of  the  same  kind.  These  settlements 
would  be  frequent,  as  the  number  of  persons  buying  and  sell- 
ing was  comparatively  small. 

"The  fact  that  contracts  are  satisfied  in  this  way  by  set- 
off and  the  payment  of  differences  detracts  in  no  degree  from 
the  good  faith  of  the  parties,  and  if  the  parties  know  when 
they  make  such  contracts  that  they  are  very  likely  to  have  a 
chance  to  satisfy  them  in  that  way  and  intend  to  make  use 
of  it,  that  fact  is  perfectly  consistent  with  a  serious  business 
purpose  and  an  intent  that  the  contract  shall  mean  what  it 
says.  There  is  no  doubt,  from  the  rules  of  the  Board  of 
Trade  or  the  evidence,  that  the  contracts  made  between  the 
members  are  intended  and  supposed  to  be  binding  in  manner 
and  form  as  they  are  made.  There  is  no  doubt  that  a  large 
part  of  those  contracts  is  made  for  serious  business  purposes. 
Hedging,  for  instance,  as  it  is  called,  is  a  means  by  which 
collectors  and  exporters  of  grain  or  other  products,  and 
manufacturers  who  make  contracts  in  advance  for  the  sale  of 
their  goods,  secure  themselves  against  the  fluctuations  of  the 
market  by  counter  contracts  for  the  purchase  or  sale,  as  the 
case  may  be,  of  an  equal  quantity  of  the  product,  or  of  the 
material  of  manufacture.  It  is  none  the  less  a  serious  busi- 
ness contract  for  a  legitimate  and  useful  purpose  that  it  may 
be  set-off  before  the  time  of  delivery  in  case  delivery  should 
not  be  needed  or  desired. 

"Purchases  made  with  the  understanding  that  the  contract 
will  be  settled  by  paying  the  difference  between  the  contract 
and  the  market  price  at  a  certain  time  (Embrey  v.  Jemison, 
131  U.  S.,  336 ;  Weare  Commission  Co.  v.  People,  209  HL, 
528),  stand  on  different  ground  from  purchases  made  mere- 
ly with  the  expectation  that  they  will  be  satisfied  by  set-off. 
If  the  latter  might  fall  within  the  statute  of  lUinoit^  ire 
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would  not  be  the  first  to  decide  that  they  did  when  the  object 
was  self-protection  in  business  and  not  merely  a  speculation 
entered  into  for  its  own  sake.  It  seems  to  us  an  extraordi- 
nary and  unlikely  proposition  that  the  dealings  which  give 
its  character  to  the  great  market  for  fiiture  sales  in  this 
country  are  to  be  regarded  as  mere  wagers  or  as  'pretended' 
buying  or  selling,  without  any  intention  of  receiving  and 
paying  for  the  property  bought,  or  of  delivering  the  property 
sold,  within  the  meaning  of  the  Illinois  act.  Such  a  view 
seems  to  us  hardly  consistent  with  the  admitted  fact  that  the 
quotations  of  prices  from  the  market  are  of  the  utmost  im- 
portance to  the  business  world,  and  not  least  to  the  farmers ; 
so  important  indeed,  that  it  is  argued  here  and  has  been  held 
in  Illinois  that  the  quotations  are  clothed  with  a  public  use. 
It  seems  to  us  hardly  consistent  with  the  obvious  purpose  of 
the  plaintiff's  charter,  or  indeed  with  the  words  of  the  stat- 
ute invoked.  The  sales  in  the  pits  are  not  pretended,  but,  as 
we  have  said,  are  meant  and  supposed  to  be  binding.  A  set- 
off is  in  legal  effect  a  delivery,     *     *     *" 

The  illegal  deal  is  the  one  in  which  there  is  nothing  but  a 
wager  on  the  fluctuations  of  the  market,  one  in  which 
broker  and  customer  intend  that  as  to  one  another  the  cus- 
tomer shall  not  be  obligated  to  take  the  goods  even  though,  as 
to  the  seller,  the  broker  as  the  apparent  principal  may  be  so 
obligated.  Wright,  however,  was  a  member  of  the  Board  of 
Trade,  and  could  therefore  have  entered  into  contracts  with 
other  members  in  his  own  name,  either  for  himself  or  for 
customers.  He  was  not,  however,  a  member  of  the  clearing 
house,  and  for  that  reason  it  was  more  convenient,  if  not 
necessary,  for  him  to  make  the  contracts  in  appellant's  name. 
In  some  instances,  he  was  employed  by  appellant  to  make  such 
contracts  in  appellant's  name,  but  for  other  customers  of  ap- 
pellant These  do  not  enter  into  this  controversy.  In 
most  instances,  however,  though  the  contract  was  made  by 
him,  not  in  his  own  name  but  in  appellant's  name,  thereby 
making  appellant  the  apparent  principal  in  so  far  as  the 
other  party  was  concerned,  he  himself  was  appellant's 
customer,  for  whose  use  the  contract  was  entered  into.  H^ 
was,  as  to  third  persons,  not  the  apparent  but  the  undiielosed 
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principal;  as  to  them,  he  was,  apparently,  only  appellant's 
agent.  In  this  relation,  his  personal  intention  to  gamble 
could  not  have  been  to  gamble  with  the  third  persons,  but 
only  to  gamble  with  appellant.  It  is  conceivable  that  he,  as 
appellant's  agent,  intended  that  appellant  should  gamble 
with  the  other  party  to  these  contracts,  but  there  is  no  proof 
in  this  record  either  that  appellant,  itself  or  through  its  agent 
Wright,  did  so  intend.  Every  contract  of  this  first  class 
made  by  Wright  for  appellant  with  a  third  party  pur- 
ported to  be  a  legal  contract  of  purchase  and  sale,  and  it  must 
be  deemed  legal  for  the  purpose  of  this  case,  as  between  ap- 
pellant and  the  third  party. 

But  as  between  appellant  and  Wright,  the  relation  of 
broker  and  customer  existed.  While  appellant  was  bound  by 
these  contracts  to  third  parties,  Wright  was  bound,  as 
customer,  to  appellant,  provided  that,  as  between  them,  there 
was  no  illegal  intent.  In  some  of  the  contracts  made  by 
Wright,  appellant  was  itself  the  other  party.  As  to  these, 
the  relation  between  the  parties  was  that  of  purchaser  and 
seller. 

Appellant's  right  to  recover  from  Wright  for  the  balance 
of  payments  made  by  it  for  him  on  purchases  from  and  sales 
to  third  persons  and  for  the  losses  incurred  by  him  when  ap- 
pellant was  his  purchaser  or  seller,  depends  therefore  upon 
whether  or  not  appellant  intended  or  knew  that  Wright  in- 
tended that  the  transactions  should,  not  as  between  it  and 
the  third  party  but  as  between  it  and  Wright,  be  settled  solely 
by  the  payment  of  differences. 

Wright's  own  testimony  that  he  himself  so  intended 
would,  as  hereinabove  shown,  bar  him  in  any  event  on  his 
claim  of  set-off,  but  his  illegal  intent  would  not  of  itself 
make  the  contracts  between  him  and  appellant  illegal  or  bar 
appellant  from  recovering.  Only  mutual  illegal  intent 
rendering  the  contract  as  between  broker  and  customer  void 
or  appellant's  illegal  intent  rendering  it  unenforceable  on 
its  behalf  could  prevent  a  recovery.  We  need  not,  however, 
now  consider  in  detail  the  evidence  relating  to  appellant's 
knowledge  of  Wright's  intention  and  its  own  intention  as  to 
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these  contracts  for  future  delivery.  SufiSce  it  to  say  that 
the  evidence  in  this  record  is  in  irreconcilable  conflict.  Much 
proper  evidence  was  excluded  on  the  theory  that  appellant 
was  confined  to  strictly  rebuttal  testimony.  The  plea  of 
illegality  put  the  burden  on  Wright  to  prove  it  and  after  his 
testimony  to  sustain  this  plea  was  admitted,  appellant  was 
entitled  to  sustain  its  traverse  of  the  illegality  as  fully  as 
if  there  had  been  no  plea  of  the  general  issue.  Its  testimony 
was  not  in  rebuttal,  but  was  its  original  testimony  on  this 
issue. 

In  view,  however,  of  the  result  reached  by  us  as  to  the 
second  class  of  deals  made  by  appellee,  it  is  unnecessary  to 
consider  in  detail  the  errors  either  as  to  testimony  or  as  to 
instructions. 

This  second  class  is  the  so-called  "ups  and  downs"  or  "in- 
demnities.'' 

According  to  the  testimony  of  Williams  S.  Crosby,  one  of 
appellant's  witnesses  and  a  member  of  the  Board  of  Trade, 
the  indemnity  contract  was  invented  by  him.  In  form  the 
transaction  is  this :  After  the  close  of  trading  hours  to-day, 
not  on  the  floor  of  the  exchange,  but  in  the  indemnity  room, 
A  pays  B  $1.00  per  1000  bushels  of  wheat  for  a  contract  in- 
demnifying A  against  loss  above  e.  g.  $1.08  a  bushel  on  a 
contract  under  which  A  is  to  buy  from  B  100,000  bushels  of 
wheat  deliverable  in  July,  at  the  close  of  to-morrow's  market 
if  the  market  closes  above  $1.08.  This  is  called  an  up.  If, 
on  the  other  hand,  the  payment  is  for  an  indemnity  against 
loss  below  e.  g.  $1.04  a  bushel,  on  a  contract  under  which  B 
is  to  buy  from  A  if  the  market  closes  below  $1.04  to-morrow, 
it  is  called  a  down.  Whether  an  up  or  a  down  is  purchased 
two  contracts,  it  is  alleged,  are  entered  into, — the  one  a  con- 
tract made  to-day  by  B  in  consideration  of  the  $1.00  cash 
paid  by  A,  to  indemnify  A  for  losses  that  he  may  incur  on  a 
certain  specific  contract,  which,  in  the  event  that  the  market 
reaches  a  certain  point,  both  A  and  B  obligate  themselves  to 
make ;  the  other,  a  mutual  promise  to  enter  into  that  contract 
at  the  close  of  to-morrow's  market,  for  the  purchase  and  sale 
of  100,000  bushels  of  wheat  deliverable  in  July,  at  the  price 
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at  which  to-morrow's  market  may  close,  provided  it  closes,  in 
the  case  of  an  up,  above  $1.08  or  in  the  case  of  the  down 
imder  $1.04.  The  price  fixed  in  the  up  or  down  is  from  a 
half  cent  to  several  cents  higher  and  lower  respectively  than 
the  close  of  to-day's  market.  If  to-morrow's  market  in  July 
wheat  should  close  at  a  price  less  than  the  up  or  more  than 
the  down,  no  contract  of  purchase  and  sale  would  be  made 
and  no  loss  therefore  would  have  been  suffered  by  A,  so  that 
no  indemnity  would  be  due  him.  If,  however,  in  the  case 
put,  A  had  bought  the  up  and  the  market  to-morrow  closed  at 
$1.09,  A  and  B  would  then  enter  into  a  contract  for  delivery 
in  July  by  B  to  A  of  100,000  bushels  of  wheat  from  the  so- 
called  regular  elevators  in  Chicago  at  $1.09  per  bushel  to 
be  paid  on  delivery  and  B  would  then  in  addition  pay  A 
$1,000,  his  loss  above  $1.08  per  bushel  because  of  his  having 
obligated  himself  to-day  to  buy  100,000  bushels  at  to- 
morrow's closing  price  if  it  exceeded  $1.08. 

Crosby  and  appellant  call  this  indemnity  contract,  insur- 
ance; insurance  loss  on  a  contract.  To  make  an  insurance 
contract  valid  and  not  an  illegal  wager  the  insured  must 
have  an  insurable  interest  in  the  subject-matter  insured. 
That  insurable  interest  must  be  a  real  one.  If  A  owns 
100,000  bushels  of  wheat,  he  may  insure  their  safety  from 
damage,  destruction  or  deterioration ;  if  he  has  entered  into 
a  contract  to  sell  them  to  B,  or  if  he  has  no  wheat  but  has  con- 
tracted to  buy  from  B,  he  may  insure  B's  solvency  or  his  per- 
formance of  the  contract;  and  if  on  the  contract  of  sale  he 
has  a  profit,  he  may  insure  against  loss^not  merely  for 
the  cost  but  for  the  selling  value,  including  the  profit. 
More  than  this:  his  ownership  or  absolute  contract  to  pur- 
chase would  give  him  such  an  interest  therein  that  he  could 
insure  himself  against  a  decline  in  the  market  value  of  his 
property.  Such  a  contract  is  not  a  mere  wager  on  the  fluctu- 
ations of  the  market.  There  is  nothing  illegitimate  in  seek- 
ing such  protection  against  loss  in  the  market  value  of  one's 
property  or  of  one's  rights.  The  legitimate  interest  in  the 
subject-matter  justifies  the  insurance  and  differentiates  the 
agreement  from  a  mere  wager.    And  so  too  if  A,  a  Chicago 
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grain  dealer,  has  cabled  an  offer  to  London  to  sell  100,000 
bushels  of  wheat  at  a  certain  price,  which  offer  may  ripen 
into  a  contract  by  acceptance  in  London  before  A  can  ef- 
fectually withdraw  it  inasmuch  as  a  contract  is  complete  on 
acceptance  unless  notice  of  withdrawal  of  the  offer  is  re- 
ceived before  the  acceptance  is  given,  A  would  be  fully  justi- 
fied in  insuring  himself  against  the  actual  loss  that  he  would 
suffer  in  case  his  offer  should  be  accepted,  due  to  a  rise  in 
the  market  before  he  had  covered.  His  offer,  in  the  regular 
course  of  business,  gives  him  a  legitimate  and  insurable 
interest  against  loss  from  the  market  fluctuations.  And 
therefore  in  these  indemnity  contracts,  if  the  loss  insured 
against  were  such  as  would  be  suffered  by  A  in  the  example 
given^  no  valid  objection  to  them  could  be  urged. 

The  indemnities  involved  in  the  present  case,  however, 
cannot  be  upheld  as  insurance  contracts.  What  they  at- 
tempt to  insure  against  is  not  loss  on  some  prior  legitimate 
business  transaction  or  on  some  property  or  property  right, 
but  against  loss  on  the  very  contract  the  making  of  which 
by  the  parties  is  obligatory  only  if  there  be  a  loss  by  the  in- 
sured in  the  making  of  it.  It  is  evident  that  their  purpose 
was  not  to  protect  a  legitimate  interest ;  the  conditional  con- 
tract of  purchase  and  sale  was  added  in  order  to  give  an  ap- 
parent interest  which  they  hoped  might  be  deemed  such  an  in- 
terest as  could  be  protected  by  the  insurance.  In  this  rfsase, 
moreover,  there  is  not  the  slightest  proof  that  Wright  bought 
indemnities  to  protect  himself  from  losses,  on  goods  either 
on  hand  or  contracted  or  offered  to  be  bought  or  sold;  on  the 
contrary,  it  is  clear  from  the  whole  evidence  that  he  had  no 
such  interest,  so  that  even  if  they  could  be  treated  as  insur- 
ance contracts,  Wright  had  no  insurable  interest. 

If  then,  these  indemnities  are  not  insurance  contracts,  how 
are  they  to  be  classified  ?  Are  they  in  any  way  to  be  dis- 
tinguished from  contracts  for  an  option,  which  are  declared 
ill^al  by  sec.  130  of  the  Criminal  Code  ? 

To  determine  this  we  must  first  consider  the  nature  and 
function  of  a  contract  for  an  option.  In  form  it  is  an  agree- 
ment whereby  for  .a  consideration  B  e.  g.  agrees  to-day  to 
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contract  to-morrow  at  A's  option  to  sell  to  A  100,000  busheb 
of  wheat  at  $1.08.  Its  legitimate  function  is  to  enable  A, 
the  Chicago  grain  dealer  who  in  the  example  heretofore 
given  has  offered  to  sell  wheat  to  London,  not  merely  to  in- 
sure himself  against  loss  if  the  offer  is  accepted,  but  also  to 
secure  the  grain  that  would  then  be  needed,  to  carry  out  the 
contract  Its  illegitimate  function  is  to  enable  parties  to 
gamble  on  the  fluctuations  of  the  market. 

While  a  wagering  contract  was  not  illegal  under  the  Eng- 
lish common  law,  it  is  illegal  at  common  law  in  Illinois  and 
generally  in  the  United  States.  Such  a  contract  for  an 
option,  or  in  fact  aijy  contract  any  of  the  essential  terms  of 
which  are  dependent  upon  market  fluctuations,  if  made  as 
a  subterfuge  for  gambling,  would  therefore  be  illegal  at 
common  law ;  but,  on  the  other  hand,  if  made  for  a  legitimate 
business  purpose,  it  would  be  entirely  legal  at  common  law. 

In  Ferguson  v.  Coleman,  3  Kich.  L.  (S.  C.)  99,  a  con- 
tract to  pay  "$902.60  if  cotton  should  rise  to  8  cents  by 
November  next  and  if  not  to  pay  $500,"  given  as  the  con- 
sideration in  the  purchase  of  land,  the  value  of  which  de- 
pended upon  the  market  price  of  cotton,  was  upheld  against 
the  objection  that  it  was  a  mere  wager  because  it  was  ap- 
parent that  the  parties  intended  a  legitimate  business  trans- 
action. This,  too,  is  the  real  basis  of  the  decision  in  Wolf  v. 
Bank,  178  HI.  85. 

But,  in  Illinois,  contracts  for  options  are  not  to  be  ad- 
judged legal  or  illegal  under  the  rules  of  the  common  law; 
they  have  been  declared  void  by  statute.  The  legitimate  busi- 
ness interest  which,  at  common  law,  is  a  basis  for  upholding 
some  option  contracts,  has  been  sacrificed  to  the  greater  pub- 
lic interest  in  uprooting  gambling,  by  declaring  even  those 
option  contracts  which  might  be  legitimate  but  which 
because  of  their  form  are  particularly  well  adapted  for  use 
as  mere  subterfuges  for  gambling,  to  be  illegal. 

In  Schneider  v.  Turner,  lt30  111.  28,  the  court,  in  con- 
sidering the  effect  of  sec.  130  of  the  Criminal  Code,  said: 

"  *  *  *  it  is  insisted  that  by  the  prohibition  of  the 
statute,  the  legislature  only  intended  to  make  unlawful  such 
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option  contracts  as  contemplate  a  settlement  by  differences; 
that  to  come  within  the  inhibition  of  section  130  the  contract 
must  be  a  gambling  contract ;  that  the  option  here  meant  is 
the  option  or  right  to  elect  whether  to  accept  or  deliver  the 
stock  or  other  commodity,  or  pay  the  difference  between  the 
contract  price  and  the  market  price  when  the  same  should 
be  accepted  or  delivered  under  the  terms  of  the  agreement. 
The  language  of  the  section,  so  far  as  applicable  to  this  ques- 
tion, is  as  follows:  'Whoever  contracts  to  have  or  give  to 
himself  or  another  the  option  to  sell  or  buy,  at  a  future  time^ 
any  grain  or  other  commodity,  stock  of  any  railroad  or  other 
company,  *  *  *  shall  be  fined,  *  *  *  and  all 
contracts  made  in  violation  of  this  section  shall  be  con- 
sidered gambling  contracts,  and  shall  be  void.' 

"The  first  question  which  suggests  itself  in  considering 
the  construction  of  this  statute  contended  for  by  appellants 
is,  if  their  construction  is  the  true  one,  why  was  the  statute 
enacted  at  all?  Nothing  is  more  clearly  and  firmly  estab- 
lished by  the  common  law,  than  that  all  gambling  contracts 
are  void.  It  is  equally  well  settled  that  all  contracts  for  the 
purchase  and  sale  of  property  with  the  understanding  or 
agreement  of  the  parties  (whether  that  agreement  is  ex- 
pressed on  the  face  of  fhe  contract  or  exists  by  secret  under- 
standing) that  the  property  is  not  to  be  delivered  or  accept- 
ed, but  the  contract  satisfied  by  an  adjustment  of  the  differ- 
ence between  the  contract  and  market  prices,  are  mere 
wagers,  or  gambling  contracts,  and  void.  (3  Ana.  and  Eng. 
Ency.  of  Law,  p.  873,  and  cases  cited  in  note  1 ;  Cothran  v. 
Ellis  et  al.,  125  HI.  496.)  Long  prior  to  the  passage  of  this 
statute  it  had  been  repeatedly  so  decided  by  this  court. 
Therefore  the  section,  as  construed  by  counsel  for  appellants, 
serves  no  purpose  whatever.  If  their  construction  is  correct, 
when  the  legislature  declared  that  all  contracts  made  in  vio- 
lation of  section  130  should  be  considered  gambling  con- 
tracts, and  void,  it  only  condemned  contracts  which  were  al- 
ready gambling  contracts,  and  void.  Certainly  more  than 
this  was  intended.  It  must  be  presumed  that  the  object  of 
the  legislature  was  to  declare  that  unlawful  which  thereto- 
fore had  been  lawful.  Prior  to  this  act  it  was  lawful  to  con- 
tract to  have  or  give  an  option  to  sell  or  buy,  at  a  future  time, 
grain  or  other  commodity.    Such  contracts  were  neither  void 
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nor  voidable  at  the  common  law.     The  statute  makes  them 
unlawful  and  void  in  Illinois.     ***** 

"We  agree  fully  with  counsel  for  appellants  as  to  the  ob- 
ject of  the  statute.  It  manifestly  is  to  break  down  the  per- 
nicious practice  of  gambling  on  the  market  prices  of  grain 
and  other  commodities.  How  is  this  object  sought  to  be  ac- 
complished? There  was  and  is  nothing  illegal  or  even  im- 
moral in  an  option  contract,  within  itself.  The  evil  aimed 
at,  nevertheless,  grew  out  of  such  contracts.  *  *  *  In 
this  case  the  parties  might  have  intended,  if  appellants 
called  for  the  stock,  to  settle  on  differences.  The  contract 
could  have  been  made  the  disguise  for  gambling  on  the  future 
price  of  stock  of  the  North  Chicago  City  Railway.  The 
question  is  not,  did  they  so  intend,  but,  did  not  the  legis- 
lature regard  such  contracts  as  lying  at  the  root  of  the  evil 
aimed  at,  and  strike  at  them.  The  treatment  is  heroic,  but 
the  evil  was  most  malignant.'^ 

After  the  legislative  enactment  was  thus  given  its  full 
effect  and  puts  and  calls,  theretofore  indulged  in,  were 
abolished  by  the  Board  of  Trade  as  illegal,  other  attempts 
were  made  to  accomplish  a  similar  object.  The  courts,  how- 
ever, will  not  be  blinded  by  forms ;  the  real  kernel  of  a 
transaction,  not  its  outer  shell,  will  determine  its  nature  and 
legality. 

In  Bates  v.  Woods,  225  111.  126,  the  parties  assumed  to 
make  two  separate  deals — the  one  a  mere  offer,  not  a  binding 
contract,  to  sell  at  a  certain  price  at  the  close  of  the  next 
day's  market ;  the  other  a  contract  based  on  a  valuable  con- 
sideration, to  hold  the  offer  open  until  that  time.  The 
court,  however,  found  no  difficulty  in  holding  that  the  two 
were  intended  to  be  and  were  essentially  one  and  that  one, 
a  binding  contract  for  an  option, — a  mere  device  which  it 
held  would  not  be  permitted  to  circumvent  the  law.    It  said : 

"To  say  that  the  statute  does  not  prohibit  contracts  such 
as  the  one  now  before  us  is  to  hold  that  the  evils  sought  to  be 
remedied  by  its  enactment  may  be  continued  by  the  use  of  a 
mere  device,  whose  plain  object  is  to  avoid  the  provisions  of 
the  statute.     ***** 

"That  portion  of  the  statute  which  raiders  void,  contracts 
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made  in  violation  thereof,  is  remedial  in  its  character  and 
should  he  liberally  construed. 

"In  People  v.  Harrison,  191  111.  257,  we  said:  ^A  thing 
within  the  intention  is  regarded  as  within  the  statute  though 
not  within  the  letter  *  *  ♦  The  intention  is  to  be 
gathered  from  the  necessity  or  reason  of  the  enactment,  and 
the  meaning  of  words  enlarged  or  restricted  according  to  the 
true  intent.'  A  contract  such  as  the  one  in  this  case  is  clear- 
ly within  the  mischief  which  the  statute  was  intended  to 
remedy,  and  should,  we  think,  be  regarded  as  within  the 
enactment." 

While  apparently  under  these  indemnities  two  contracts 
are  made,  one  to  indemnify  and  the  other  conditionally  to 
contract  for  the  purchase  and  sale  of  grain,  in  effect  and  in 
fact,  there  is  but  one  transaction.  On  an  up  deal  B  e,  g., 
in  consideration  of  $100  paid  to  him  by  A,  agrees,  if  to- 
morrow the  market  shall  close  above  $1.08  to  sell  to  A  100,- 
000  bushels  July  wheat  at  $1.08;  the  transaction  to  be  con- 
summated by  A  paying  B  at  to-morrow's  market  rate,  $1.09, 
on  the  delivery  in  July  and  B  paying  A  the  difference  of  1 
cent  per  bushel  to-morrow.  If  the  market  closes  at  $1.08 
or  lower,  A  has  lost  $100;  if  it  closes  above  that  at  $1.09 
he  has  won  $1,000  less  the  $100. 

That  these  alleged  two  contracts  are  really  interdependent 
and  essentially  one  is  apparent  when  they  are  analyzed. 
A  has  not  in  truth  agreed  to  buy  from  B  at  to-morrow's 
market  if  the  market  which  to-day  is  $1.05  goes  above  $1.08 
to-morrow;  he  has  so  agreed,  provided  B  pays  him  the  dif- 
ference between  $1.08  and  the  market;  in  other  words  they 
have  agreed  to  contract  at  $1.08,  but  only  if  the  market  is 
above  that  figure;  if  it  is  not  above,  then  no  contract  is  to 
be  made.  To  induce  B  to  make  the  deal,  A  pays  him  the 
consideration.  There  is  to  be  a  contract  or  no  contract  de- 
pendent upon  the  market  fluctuations  just  as  there  will  or 
will  not  be  a  contract,  on  the  same  contingencies,  under  an 
"option"  purchase. 

In  an  indemnity  deal,  it  is  true,  the  parties  are  obligated 
to  enter  into  a  contract  if  the  market  reaches  a  certain  point, 
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whereas  in  an  option  deal  they  are  not  so  obligated.  But  is 
this  more  than  a  difference  in  form?  If  A  had  paid  $100 
for  the  contract  for  an  option  to  buy  at  $1.08,  B  would  have 
been  bound  to  sell,  but  A  would  not  have  been  bound  to  buy ; 
in  order,  however,  to  get  the  very  thing  he  was  after — ^the 
profit — ^he  would  of  course  have  exercised  his  option,  if  the 
market  closed  at  $1.09.  Instead  of  being  privileged,  as  in 
a  put  or  call,  to  get  his  profit  by  making  a  contract,  in  thi3 
up  or  down  deal,  he  binds  himself  to  make  a  contract  if  he 
can  thereby  earn  a  profit.  Under  neither  form  is  he  bound, 
in  the  absence  of  a  profit.  There  is,  in  our  judgment,  no 
substantial  difference,  in  a  Board  of  Trade  deal,  between  the 
right  to  enter  into  a  contract  under  the  market  price  and 
thereby  through  a  resale  to  make  a  profit  represented  by  the 
difference  between  the  market  and  contract,  prices  and  the 
obligation  to  make  such  a  contract  at  the  market  price 
coupled  with  the  right  to  the  payment  of  the  same  difference. 

The  one  as  well  as  the  other  could  be  used  for  legitimate 
business  purposes;  but  as  the  Legislature  has  subordinated 
this  interest  to  a  higher  public  interest,  and  as  the  very  evils 
aimed  at  are  accomplished  in  practically  the  same  manner  by 
each,  as  the  two  are  in  effect  and  in  substance  the  same,  we 
hold  that  the  indemnity  contracts  fall  under  the  option  ban 
and  are  illegal,  irrespective  of  any  intent  to  consummate 
or  not  to  consummate  the  conditional  contract  of  purchase 
and  sale,  and  irrespective  of  an  intent  to  protect  thereby  some 
legitimate  interest.  These  indemnities  are  in  substance 
nothing  but  the  illegal  puts  and  calls  clothed  in  a  new  but 
in  a  no  less  vulnerable  armor. 

Ordinarily  when  Wright  sold  an  indemnity  the  premium 
was  paid  direct  to  him  and  sometimes  when  he  bought  one 
it  was  paid  by  him.  Frequently,  however,  such  payments 
were  made  for  him  and  received  for  his  credit  by  appellant. 
Whenever  an  indemnity  materialized,  that  is,  whenever  the 
market  closed  above  or  below  the  fixed  price  on  the  purchase 
or  sale  of  an  "up"  or  "down"  respectively,  the  contract  for 
future  delivery  would  be  made  by  appellant  with  .the  other 
party  for  appellee,  and  where  appellee  sold  the  indemnity 
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the  loss  incurred  by  him  would  also  be  paid  by  appellant  for 
and  charged  to  him.  Such  payments  were  with  full  knowl- 
edge by  appellant  of  the  character  of  the  deal,  therefore,  as 
we  must  hold,  with  full  knowledge  of  its  illegality.  More- 
over appellant  knew  that  Wright  entered  into  them  without 
having  any  legitimate  interest  to  protect.  The  so-called 
premiums  were  advanced  by  appellant  for  Wright  to  bring 
about  an  illegal  transaction ;  the  indemnities  were  paid,  not 
merely  as  a  loan  to  him  by  appellant  without  reference  to  or 
intent  to  further  an  illegal  transaction,  but,  viewing  what  the 
parties  call  two  contracts  as  in  effect  one,  it  was  a  payment 
necessary  to  induce  the  completion  of  the  agreement  Without 
it,  the  winner  would  not  have  been  obligated  to  enter  into  the 
contract  for  future  delivery.  The  contract  for  future  delivery 
might,  viewed  alone,  be  a  valid  contract  if  actual  delivery  was 
in  fact  contemplated ;  but  viewed,  as  we  think  it  must  be,  not 
as  a  contract  separate  and  distinct  from  the  indemnity,  but  as 
a  part  of  the  single  contract  for  indemnity  and  for  future 
delivery,  the  illegality  of  which  pervaded  every  part  of  it, 
it  was  illegal.  Moreover  in  the  present  case,  not  only  did  ap- 
pellant consummate  for  Wright  these  deals,  known  by  it  to 
be  illegal,  but  the  evidence  is  clear  that  it  as  well  as  at  least 
one  of  its  officers  made  such  illegal  deals  direct  with  Wright 
contrary  as  well  to  the  rules  of  the  Board  as  to  the  law  of  the 
land.  The  payments  made  by  appellant  for  appellee  on  and 
m  furtherance  of  such  illegal  transactions,  enter  into  the  ac- 
count and  note  sued  upon. 

Appellee  contends  that  as  this  case  was  tried  solely  on  the 
count  declaring  on  the  account  stated  and  the  count  on  the 
note,  there  can  be  no  recovery  if  any  part  of  the  transactions 
which  make  up  the  account  and  form  the  consideration  for 
the  note  is  illegal.  We  are  of  the  opinion  that  there  is  no 
difference  in  this  respect  between  an  account  stated  and  a 
promissory  note,  each  embracing  numerous  transactions.  In 
each,  the  former  transactions  are  merged  in  the  new  obli- 
gation. Throop  V.  Sherwood,  4  Gilm.  92,  98.  In  each,  the 
action  is  based,  not  on  the  original  transactions  but  on  the 
new  promise.     That  this  is  express  in  the  case  of  the  note. 
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and  may  be  only  implied  in  the  case  of  the  account  stated| 
seems  to  us  to  be^  immaterial.  Our  Supreme  Court  has  ex- 
pressly held  that  at  common  law  there  can  be  no  recovery  on 
a  note  or  on  any  other  promise  any  part  of  the  consideration 
for  which  is  illegal.  Douthart  v.  Congdon,  197  111.  349; 
First  Natl.  Bk.  v.  Miller,  235  111.  136;  Ramsay  v.  Whit- 
beck,  183  111.  550.  That  this  same  principle  prevails  as  to 
the  implied  promise  arising  out  of  an  account  stated  is  held 
m  Kennedy  v.  Broun,  13  C.  B.,  n.  s.,  677,  at  741. 

The  case  might  have  been  tried  on  the  other  common 
counts  and  proof  made  of  each  transaction  that  entered  into 
the  account.  If  that  had  been  done,  a  recovery  for  so  much 
of  the  indebtedness,  if  any,  as  might  be  found  to  be  legal, 
would  have  been  justified.  But  plaintiff's  case  was  rested  on 
proof  of  the  delivery  of  the  statement  of  the  balance  due  and 
defendant's  failure  to  object  thereto, — ^proof  only  of  an  ac- 
count stated.  Moreover  the  fact  that  the  account  rendered 
was  not  of  the  final  balance  but  began  with  the  balance  due 
April  30,  1907,  and  then  itemized  the  transactions  of  May 
and  ended  with  the  final  balance  due  May  31,  1907,  would 
not,  in  this  case,  justify  a  recovery  on  the  legal  transactions, 
if  any,  during  the  month  of  May.  The  failure  of  Wright  to 
object  to  the  statement  when  delivered  to  him,  might  evi- 
dence not  only  an  assent  to  the  balance  and  therefore  support 
the  count  of  an  account  stated,  but  also  an  assent  to  the  cor- 
rectness of  the  items  enumerated,  and  therefore  support  the 
count  of  money  advanced.  But  the  parties  tried  the  case 
solely  on  the  count  declaring  on  the  account  stated  and  they 
cannot  now  urge  that  there  is  evidence  which  would  sup- 
port another  count  of  the  declaration.  The  right  of  exami- 
nation and  cross  examination  would  have  been  very  different 
if  the  case  had  been  tried  on  the  other  counts.  As  the  court 
says  in  Dick  v.  Zimmerman,  207  111.  636,  at  638: 

"This  suit  was  tried  on  the  part  of  the  plaintiff  upon  that 
count  of  the  narr,  declaring  upon  an  account  stated.  He 
testified  in  his  own  behalf  to  interviews  with  the  defendant 
in  which  the  account  was  presented  to  the  defendant, 
*     *     *     On    cross-examination    counsel     for    defendant 
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gought  to  examine  plaintiff  regarding  the  correctness  of 
certain  items  included  in  the  account.  The  court  sustained 
an  objection,  saying,  There  is  nothing  to  A-oss-examine  him 
about  except  these  interviews  he  has  testified  to  and  these 
letters,'  and  it  is  urged  that  the  right  of  cross-examination 
was  thereby  improperly  limited,  *  *  *.  The  ruling 
was  correct.  Plaintiff  was  not  asking  to  recover  upon  the 
original  account,  but  upon  the  alleged  agreement  or  account 
stated,  by  which  the  amount  due  was  fixed. 

'In  an  action  upon  an  account  stated,  the  original  form 
or  evidence  of  the  debt  is  unimportant,  for  the  stating  of  the 
account  changes  the  character  of  the  cause  of  action,  and  is 
in  the  nature  of  a  new  undertaking.  The  action  is  founded, 
not  upon  the  original  contract,  but  upon  the  promise  to  pay 
the  balance  ascertained.*     Throop  v.  Sherwood,  4  Qilm.  92. 

"Plaintiff  had  testified  only  in  reference  to  the  interviews, 
resulting,  as  he  said,  in  an  agreement  fixing  the  sum  due, 
and  in  relation  to  the  letters,  and  the  cross-examination  was 
properly  confined  to  the  same  matters.  The  remark  of  the 
court  was  a  terse  and  accurate  statement  of  the  law  applica- 
ble to  the  situation     *     *     *." 

Inasmuch,  therefore,  as  the  court  would  have  been  justi- 
fied for  the  reasons  herein  set  forth  in  directing  a  verdict 
for  the  defendant,  the  judgment  in  his  favor  must  be  af- 
firmed* 

Affirmed. 


John  Marchese,  Appellee,  v.  The  Aurora,  Elgin  &  Chicago 
Railroad  Company,  Appellant 

Gen.  No.  14,970. 

1.  Veboicts — when  not  disturbed.  A  verdict  will  not  be  set  aside 
on  review  as  against  the  weight  of  the  evidence  unless  clearly  and  man- 
ifestly so. 

2.  INBTBUCTIONS — tohcn  OS  to  determination  of  facta  not  erroneous. 
An  instruction  on  this  subject  as  follows  approved: 

The  jury  are  instructed  that  they,  under  the  instructions  of  the  court, 
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and  from  the  eyidence  are  the  sole  judges  of  all  the  questions  of  fact 
in  this  case,  and  the  court  does  not  by  any  instruction  given  to  the  jury 
in  this  case,  intend  to  instruct  or  indicate  to  the  jury  how  they  should 
find  any  question  of  fact." 

3.  iNSTBUcnoNS — when  refusal  will  not  reverse.  The  action  ol 
the  court  in  refusing  a  mere  cautionary  instruction  not  applicable  to 

the  eyidence  in  the  case  will  not  reverse.  I 

I 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior  Court 
of  Cook  coimty;  the  Hon.  Robebt  W.  Wbioht,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1908.  Affirmed. 
Opinion  filed  June  3,  1010. 

Hopkins,  Pbfpebs  &  Hopkins,  for  appellant 

Chables  M.  Foell  and  Eabl  J.  Walkeb,  for  appellee. 

Mb.  Justice  Mack  delivered  the  opinion  of  the  court. 

This  is  an  action  on  the  case  to  recover  damages  for  per- 
sonal injuries  sustained  by  appellee  while  a  passenger  on  an 
interurban  train  operated  by  appellant. 

The  accident  happened  at  the  Lombard  station  on  appel- 
lant's line,  between  9  and  10  o'clock  P.  M.,  on  August  19, 
1906.  Appellee  boarded  the  train  at  the  Fifth  avenue  sta- 
tion in  Chicago  with  the  intention  of  getting  off  at  Lombard, 
which  was  about  one  hour's  ride  west  of  Chicago.  He  sat 
in  the  smoking  compartment  on  the  west  end  of  the  first  car 
of  the  train,  on  the  south  side  of  the  car  and  in  the  first  seat 
facing  west.  His  ticket  to  Lombard  was  accepted  by  the  con- 
ductor in  charge  of  the  car. 

There  are  three  stations  in  Lombard,  East  Lombard,  Lom- 
bard proper,  where  this  accident  happened,  and  West  Lom- 
bard. All  tickets  sold  for  these  three  stations  read  to  "Lom- 
bard." East  Lombard  and  West  Lombard  are  flag  stations 
and  after  the  train  leaves  Lombard  passengers  desiring  to 
get  off  at  West  Lombard,  2,000  feet  distant,  frequently  get 
up  and  start  for  the  rear  of  the  car  to  be  ready  to  get  off  when 
the  car  stops. 

The  train  in  question  reached  Lombard  at  9 :81  P.  M.,  and 
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stopped  for  a  length  of  time  estimated  at  from  one  minute  to 
five  minutes. 

Appellee's  version  of  the  facts  is  that  when  the  train 
reached  Lombard  the  conductor  called  out  the  station,  the  car 
came  to  a  stop,  appellee,  who  was  in  his  shirt  sleeves,  put  his 
coat  on  his  arm,  walked  briskly  through  the  car  to  the  rear 
platform,  passed  by  the  conductor,  who  was  on  the  platform, 
down  the  steps  and  was  just  about  to  step  to  the  station  plat- 
form when  the  car  suddenly  started  forward  and  he  was 
thrown  down,  sustaining  injuries. 

Appellant  contends  that  appellee  had  been  sleeping;  that 
the  car  had  started  slowly  after  leaving  Lombard  station 
when  appellee,  discovering  this,  rushed  through  the  car,  past 
the  conductor  who  endeavored  to  check  him,  pulling  the  bell 
at  the  same  time  to  stop  the  car,  and  jumped  off  while  the  car 
was  moving. 

Each  of  the  parties  is  supported  by  several  credible  dis- 
interested witnesses.  We  have  carefully  examined  their  tes- 
timony and  are  unable  to  say,  despite  the  numerical  majority 
in  favor  of  appellant,  that  the  verdict  for  the  plaintiff  is 
against  the  clear  preponderance  of  the  evidence. 

Complaint  is  made  of  the  following  instruction : 

"The  jury  are  instructed  that  they,  under  the  instructions 
of  the  court  and  from  the  evidence,  are  the  sole  judges  of  all 
the  questions  of  fact  in  this  case,  and  the  court  does  not  by 
any  instruction  given  to  the  jury  in  this  case,  intend  to  in- 
struct or  indicate  to  the  jury  how  they  should  find  any  ques- 
tion of  fact" 

The  instruction  held  erroneous  in  0.,  B.  &  Q.  R.  R.  Co.  v. 
Greenfield,  53  111.  App.  424,  a  case  relied  upon  by  appellant, 
reads: 

"The  jury  are  instructed  that  the  questions  of  care  or 
want  of  care,  and  the  negligence  or  want  of  negligence  of  the 
defendant  and  of  the  deceased,  are  questions  of  fact  for  the 
jury  to  decide  under  all  the  evidence  in  the  case  and  all 
facts  and  circumstances  as  shown  by  the  evidence.'^ 
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The  court  said  of  this  instruction : 

"It  is  true  that  the  questions  whether  the  deceased  exer- 
cised ordinary  care  and  whether  the  defendant  was  negli* 
gent,  were  questions  of  fact  to  be  decided  by  the  jury  in  the 
case,  but  they  were  to  be  decided  under  the  guidance  of  the 
court  in  its  instructions  according  to  the  established  rules  of 
law  regulating  the  rights  and  duties  of  the  parties  and  de- 
fining care  and  negligence." 

The  instruction  in  the  present  case  does  not  make  the  jury 
the  sole  judges  of  the  facts  independent  of  the  guidance  of 
the  court,  but  only  "under  the  instructions  of  the  court"  See 
too  South  Chicago  Ky.  Co.  v.  McDonald,  196  111.  203. 

The  refusal  to  give  an  instruction  reading: 

"The  court  instructs  the  jury  that  if  you  believe  that  any 
witness  in  this  case  has  testified  to  any  matters  which  the 
physical  facts  in  evidence  render  impossible  to  be  true,  that 
then  such  testimony  may  be  disregarded  by  you," 

is  also  complained  of. 

As  we  view  the  testimony,  this  instruction  was  not  appli- 
cable to  the  evidence  in  this  case,  and  it  is  at  the  best  caution- 
ary. 

As  we  find  no  reversible  error,  the  judgment  will  be  af- 
firmed* 

'Affirmed. 


The  T.  E.  Hill  Company,  for  use  of  William  A.  Bither, 
Assignee,  Defendant  in  Error,  v.  Contractors  Supply  A 
Equipment  Company,  Plaintiff  in  Error. 

Gen.  No.  15,863. 

1.  Malicioub  prosecution — what  essential  to  establish  at  common 
latD.  At  common  law  a  plaintiff  is  not  liable  for  bringing  any  suit, 
civil  or  criminal,  or  for  causing  the  seizure  through  a  judicial  order 
of  the  person  or  property  of  another,  if  the  court  has  jurisdiction  of  th« 
subject-matter  and  the  parties,  unless  he  acts  maliciously  and  without 
probable  cause. 
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2.  Bankbtjptcy — section  2,  auhaection  5,  fixing  .  liability  for  oh- 
iaining  receiver  construed.  This  section  creates  no  rights  distinct  from 
and  independent  of  the  remedy.  In  actions  for  malicious  prosecution 
the  common  law  rule  still  prevails,  and  malice  and  want  of  probable 
cause  must  be  established. 

3.  Bankbuptct — what  does  not  establish  lack  of  jurisdiction  to 
uppoint  receiver.  An  adjudication  that  a  corporation  does  not  come 
within  the  class  which  may  be  declared  bankrupts,  does  not  operate  to 
nullify  all  intermediate  orders  of  the  courts. 

4.  JUBISDICTION — what  essential  to,  of  subject-matter,  A  bank- 
ruptcy court  has  jurisdiction  over  the  subject-matter  of  a  cause  irre- 
spective of  whether  it  correctly  or  erroneously  dismisses  the  petition 
because  of  its  finding  that  the  alleged  bankrupt  corporation  does  not 
come  within  the  class  that,  by  the  act,  may  be  adjudicated  bankrupt. 

Trespass  on  the  case.  Appeal  from  the  Circuit  Court  of  Cook  county ; 
the  Hon.  John  A.  Gbat,  Judge,  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  October  term,  1909.  Reversed  with  finding  of  facts. 
Opinion  filed  June  3,  1910. 


John  a.  Bloomingston,  James  H.  Wii^eeson,  and  Dud- 
i*EY  Tayix)B,  for  plaintiflF  in  error;  Musgeavb  &  Lee  and 
James  H.  Wilkebson,  of  counsel. 

BuEix  &  Abbey  and  Fbed  W.  Bentley,  for  defendant  in 
error;  William  A.  Bitheb,  of  counsel. 

Me.  Justice  Mack  delivered  the  opinion  of  the  court. 

Bankruptcy  proceedings  were  begun  against  The  T.  E. 
Hill  Company,  a  corporation,  by  Contractors  Supply  and 
Equipment  Company,  a  corporation.  Pending  a  hearing  on 
the  defense  that  the  Hill  Company  was  not  principally  en- 
gaged in  manufacturing,  trading,  printing,  publishing,  min- 
ing or  mercantile  pursuits  as  required  by  the  Bankruptcy 
Act  Section  4  b,  on  the  application  of  the  Contractors  Com- 
pany, a  receiver  was  appointed  in  accordance  with  the  pro- 
visions of  the  act,  section  3  e,  and  a  bond  was  given  on  which 
suit  was  later  brought  in  the  Municipal  Court  of  Chicago.  In 
that  suit,  judgment  was  rendered  for  defendant  and  a  writ  of 
error  issued  from  this  court  in  case  General  Number  14,932. 
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The  District  Court  finally  determined  that  the  Hill  Com- 
pany did  not  come  within  the  specified  classes  of  corpora- 
tions and  dismissed  the  petition.  This  ruling  was  affirmed 
by  the  United  States  Circuit  Court  of  Appeals  in  In  re  Hill 
Co.,  148  Fed.  R.  832. 

After  the  proceedings  were  dismissed,  the  District  Court 
allowed  receiver's  fees  out  of  the  fund.  This  ruling  was 
also  affirmed  by  the  Circuit  Court  of  Appeals  in  In  Re  Hill 
Co.,  159  Fed.  R.  73. 

In  view  of  the  conclusions  reached  by  us,  it  is  unnecessary 
to  detail  the  alleged  damages  suffered  by  the  Hill  Co.  or  its 
assignee  through  the  appointment  of  the  receiver,  to  recover 
which  this  action  was  brought. 

The  praecipe  in  this  case  is  trespass  on  the  ca^e.  The  dec- 
laration alleges  malice  in  procuring  the  appointment  of  the 
receiver,  but  fails  to  allege,  either  directly  or  indirectly,  that 
there  was  no  probable  cause  for  procuring  such  appointment 
If  it  had  contained  such  an  allegation  it  would  have  set  out  a 
good  cause  of  action.  But,  without  it,  it  sets  out  no  cause 
of  action  in  trespass  on  the  case. 

At  common  law  a  plaintiff  is  not  liable  for  bringing  any 
suit,  criminal  or  civil,  or  for  causing  the  seizure  through  a 
judicial  order  of  the  person  or  property  of  another,  if  the 
court  has  jurisdiction  of  the  subject-matter  and  the  parties, 
unless  he  acts  maliciously  and  without  probable  cause.  Stew- 
art V.  Sonneborn,  98  U.  S.  187;  Outlaw  v.  Davis,  27  111. 
466. 

By  a  statute  a  plaintiff  may  be  deemed  to  act  at  his  peril  in 
procuring  such  an  order.  He  may  be  made  liable  by  statute 
for  the  damages  resulting  therefrom  in  case  he  fail  to  main- 
tain his  suit,  irrespective  of  the  probable  cause  and  lack  of 
malice.  Such  provisions  are  common  in  statutes  regulating 
attachments  and  injunctions.  Such  statutes  creating  new 
rights  may  provide  either  new  methods  of  enforcing  them  or 
they  may  leave  the  aggrieved  party  to  the  ordinary  common 
law  remedies,  and  they  make  the  former  either  exclusive  or 
concurrent  with  the  latter.    The  provisions  of  the  bankruptcy 
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act  bearing  upon  this  subject  are  section  2,  subsection  3 ;  sec- 
tion 3e,  and  section  69.    These  are  as  follows : 
The  Court  is  authorized  to 

"(2)  Appoint  receivers  or  the. marshals,  upon  application 
of  parties  in  interest,  in  case  the  courts  shall  find  it  abso- 
lutely necessary,  for  the  preservation  of  estates,  to  take 
charge  of  the  property  of  bankrupts  after  the  filing  of  the 
petition  and  until  it  is  dismissed  or  the  trustee  is  qualified ;" 
"(3e)  Whenever  a  petition  is  filed  by  any  person  for  the 
purpose  of  having  another  adjudged  a  bankrupt,  and  an  ap- 
plication is  made  to  take  charge  of  and  hold  the  property  of 
the  alleged  bankrupt,  or  any  part  of  the  same,  prior  to  the 
adjudication  and  pending  a  hearing  on  the  petition,  the  peti- 
tioner or  applicant  shall  file  in  the  same  court  a  bond  with 
at  least  two  good  and  sufficient  sureties  who  shall  reside  with- 
in the.  jurisdiction  of  said  court,  to  be  approved  by  the  court 
or  a  judge  thereof,  in  such  sum  as  the  court  shall  direct, 
conditioned  for  the  payment,  in  case  such  petition  is  dis- 
missed, to  the  respondent,  his  or  her  personal  representatives, 
all  costs,  expenses,  and  damages  occasioned  by  such  seizure, 
taking  and  detention  of  the  property  of  the  alleged  bank- 
rupt. 

If  such  petition  be  dismissed  by  the  court  or  withdrawn 
by  the  petitioner,  the  respondent  or  respondents  shall  be  al- 
lowed all  costs,  counsel  fees,  expenses  and  damages  oc- 
casioned by  such  seizure,  taking  or  detention  of  such  prop- 
erty. Counsel  fees,  costs,  expenses  and  damages  shall  be 
fixed  and  allowed  by  the  court,  and  paid  by  the  obligors  in 
such  bond." 

"69.  Possession  of  Property.  A  judge  may,  upon  satis- 
factory proof,  by  affidavit,  that  a  bankrupt  against  whom  an 
involuntary  petition  has  been  filed  and  is  pending  has  com- 
mitted an  act  of  bankruptcy,  or  has  neglected  or  is  neglect- 
ing, or  is  about  to  so  neglect  his  property  that  it  has  thereby 
deteriorated  or  is  thereby  deteriorating  or  is  about  thereby 
to  deteriorate  in  value,  issue  a  warrant  to  the  marshal  to  seize 
and  hold  it  subject  to  further  orders.  Before  such  warrant  is 
issued  the  petitioners  applying  therefor  shall  enter  into  a 
bond  in  such  an  amount  as  the  judge  shall  fix,  with  such 
sureties  as  he  shall  approve,  conditioned  to  indemnify  such 

bankrupt  for  such  damages  as  he  shall  sustain  in  the  event 
Vol.  clvi. — 18. 
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such  seizure  shall  prove  to  have  been  wrongfully  obtained. 
Such  property  shall  be  released,  if  such  bankrupt  shall  give 
bond  in  a  sum  which  shall  be  fixed  by  the  judge,  with  such 
sureties  as  he  shall  approve,  conditioned  to  turn  over  such 
property,  or  pay  the  value  thereof  in  money  to  the  trustee, 
in  the  event  he  is  adjudged  a  bankrupt  pursuant  to  such 
petition." 

A  new.  right  is  created  by  section  3  e.  Without  this  pro- 
vision, no  damages  could  be  recovered  on  the  dismissal  of 
the  petition,  unless  malice  and  lack  of  probable  cause  ap- 
peared. The  statutory  right,  however,  is  not  dependent  upon 
the  existence  of  either  malice  or  lack  of  probable  cause.  But 
the  statute  creating  the  right  also  provides  a  specific  remedy ; 
indeed  it  creates  no  right  distinct  from  and  independent  of 
the  remedy.  The  language  is  not,  that  plaintiff  shall  be  en- 
titled to  damages  which  may  be  allowed  by  the  court,  but  that 
he  shall  be  allowed  his  damages  and  that  these  shall  be  fixed 
and  allowed  by  the  court  This  clearly  does  not  mean  by  any 
court,  but  by  the  bankruptcy  court.  In  other  words,  the  new 
right  is  not  to  sue  for  damages,  but  to  have  damages  allowed 
in  the  bankruptcy  proceedings  by  the  bankruptcy  court. 

It  follows,  therefore,  that  as  the  allegations  necessary  at 
common  law  for  a  valid  cause  of  action  in  a  suit  for  malicious 
prosecution  or  seizure  of  property  are  lacking,  and  that  as  no 
statutory  right  enforceable  in  an  independent  action  is  pro- 
vided, the  declaration,  as  one  in  trespass  on  the  case,  would 
have  been  demurrable. 

Moreover  the  evidence  fails  to  show  either  malice  or  lack 
of  probable  cause.  As  to  the  latter,  the  fact  that  two  circuit 
courts  of  appeals  reached  different  conclusions  on  the  only 
point  that  was  in  question,  viz.,  whether  such  a  corporation 
could  legally  be  said  to  be  engaged  principally  in  manufac- 
turing so  as  to  be  capable  of  being  adjudged  a  bankrupt, 
would,  so  far  as  this  question  is  concerned,  negative  the  want 
of  probable  cause  for  the  original  proceedings,  and  it  is  not 
seriously  disputed  that  if  the  Federal  Court  in  these  pro- 
ceedings had  followed  the  decision  in  the  8th  circuit,  the  ad- 
judication of  bankruptcy  would  have  followed  and  the  re- 
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ceivership  could  not  have  been  questioned.  Moreover,  since 
the  Circuit  Court  of  Appeals  decided  that  this  company 
could  not  be  adjudicated  a  bankrupt  as  chiefly  engaged  in 
manufacturing,  and  despite  the  denial  of  a  writ  of  certiorari 
therefrom,  the  Supreme  Court  of  the  United  States  has  ex- 
pressly held  that  such  a  corporation  is  engaged  principally 
in  manufacturing.  Friday  v.  Hall  &  Kaul  Co.,  30  Sup.  Ct. 
Rep.  261  (decided  February  21,  1910). 

Had  this  decision  been  rendered  several  years  ago,  the 
situation  that  now  confronts  us  would  never  have  been  cre- 
ated. 

But,  despite  the  praecipe  and  the  allegations  of  malice  in 
the  declaration,  the  plaintiff  now  claims  that  his  action  is  not 
and  was  not  intended  to  be  in  case;  that  it  is  an  action  of 
trespass,  pure  and  simple,  and  that  the  right  to  bring  tres- 
pass arises  from  the  absolute  nullity  of  the  order  appointing 
the  receiver  due  to  the  court's  lack  of  jurisdiction.  He  con- 
tends that  while  this  lack  of  jurisdiction  was  not  apparent 
until  the  court  determined  that  it  had  no  jurisdiction,  never- 
theless when  it  did  so  determine,  the  decree  had  the  retro- 
active effect  of  nullifying  the  entire  proceedings,  rendering 
the  orders  void  and  making,  at  least  the  active  participants 
therein,  trespassers  as  at  common  law.  If  the  court  was  en- 
tirely without  jurisdiction  and  its  orders  therefore  nullities, 
trespass  would  lie  and  perhaps  the  allegations  of  malice 
might  be  disregarded  and  this  declaration  be  deemed  as  stat- 
ing a  cause  of  action  in  trespass. 

Was  the  court  without  jurisdiction?  It  may  be  conceded 
that  despite  the  Supreme  Court  decision  in  the  Friday  case, 
the  decision  of  the  Circuit  Court  of  Appeals  in  the  Hill 
bankruptcy  proceeding  determines  conclusively,  as  between 
these  parties,  that  the  Hill  Company  could  not  have  been  ad- 
judged a  bankrupt  in  that  proceeding.  But  does  it  follow 
from  this  that  the  court  had  no  jurisdiction?  That  it  had 
jurisdiction  of  the  subject  matter  so  far  as  was  necessary  to 
enable  it  to  determine  the  question  of  whether  or  not  the  com- 
pany did  come  within  the  meaning  of  the  words  "corporation 
engaged  principally  in  manufacturing''  is  admitted. 
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Does  an  erroneous  final  adjudication,  or  even  a  correct  ad- 
judication, that  the  alleged  bankrupt  does  not  come  within 
the  class,  operate  to  nuliify  all-  intermediate  orders  of  the 
court,  and  does  it  determine  that  the  court  had  no  jurisdic- 
tion of  the  subject  matter?  The  decision  of  the  Circuit 
Court  of  Appeals  allowing  receiver's  fees  in  this  very  ca8<», 
after  it  had  ordered  the  proceedings  dismissed,  would  be  a 
suflScient  answer  in  the  negative  to  these  questions,  and 
whether  right  or  wrong  would  be  as  conclusive  upon  these 
parties  as  is  its  decision  that  this  company  is  not  to  be  ad- 
judged a  bankrupt. 

The  Court  said,  159  Fed.  R  73,  at  page  76 : 

"Upon  the  filing  of  the  petition  for  an  adjudication  of 
bankruptcy  against  the  corporation  and  service  of  process, 
jurisdiction  over  parties  and  subject-matter  was  established 
(Denver  First  National  Bank  v.  Klug,  186  U.  S.  202,  204, 
22  Sup.  Ct.  899,  46  L.  ed.  1127,  and  cases  cited),  and  was 
complete  for  the  hearing  and  determination  of  all  the  issues 
involved,  whatever  the  ultimate  conclusions  of  the  court  upon 
such  issues.  In  re  First  National  Bank  of  Belle  Fourche, 
152  Fed.  64,  68,  81  C.  C.  A.  260;  Columbia  Ironworks  v. 
National  Lead  Co.,  127  Fed.  99,  101,  62  C.  C.  A.  99,  64 
L.  K.  A.  645.  So,  under  section  2  (3)  of  the  Bankruptcy 
Act,  Act  July  1,  1898,  c.  541,  30  Stat.  545  (U.  S.  Comp. 
St.  1901,  p.  3421),  the  power  and  duty  of  the  court,  in  such 
case,  is  unquestionable,  to  appoint  a  receiver,  when  found 
necessary  for  preserving  the  estate  in  controversy,  *to  take 
charge  of  the  property  *  *  *  after  the  filing  of  a  peti- 
tion and  until  it  is  dismissed,  or  the  trustee  is  qualified.'  " 

So,  too,  in  Columbia  Iron  Works  v.  National  Lead  Com- 
pany, 127  Fed.  99,  the  court  said : 

"There  can  be  no  question  in  respect  to  the  jurisdiction 
of  the  District  Court  over  the  subject  matter,  and  it  seems 
quite  clear  that  it  also  had  jurisdiction  to  determine  whether 
the  corporation  was  principally  engaged  in  such  business 
as  that  it  could  be  adjudged  a  bankrupt." 

So,  also.  In  re  First  National  Bank  of  Belle  Fourche,  152 
Fed.  Rep.  64,  the  court  said,  page  68 : 

"The  contention  that  the  fact  that  the  Widell  Company 
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was  principally  engaged  in  manufacturing  conditioned  the 
jurisdicttion  of  the  court  and  the  validity  of  the  adjudi- 
cation, that  the  judgment  is  a  nullity  hecause  this  fact  did 
not  exist,  and  that  its  invalidity  may  be  shown  at  any  time 
by  collateral  attack,  or  otherwise  by  proof  that  the  Widell 
Company  was  not  engaged  in  any  pursuit  which  subjected 
it  to  adjudication  in  bankruptcy,  disregards  the  fundamental 
distinction  between  the  facts  essential  to  the  jurisdiction  of 
a  court  over  the  subject-maiter  and  the  parties,  and  those 
requisite  to  establish  the  cause  of  action.  Jurisdiction  of 
the  subject-matter  and  of  the  parties  is  the  right  to  hear 
and  determine  the  suit, or  proceeding  in  favor  of  or  against 
the  respective  parties  to  it.  The  facts  essential  to  invoke 
this  jurisdiction  differ  materially  from  those  essential  to 
constitute  a  good  cause  of  action  for  the  relief  sought." 

If  the  court  had  been  without  jurisdiction,  either  original- 
ly or  from  the  time  that  it  ordered  the  petition  dismissed,  and 
that  too,  either  with  or  without  retroactive  effect,  it  could  not 
have  adjudged  costs  or  have  ordered  fees  to  be  paid  to  the 
receiver.    Citizens  Bank  v.  Cannon,  164  U.  S.  319. 

If  a  bankruptcy  proceeding  against  a  corporation  not  with- 
in the  class  that  can  be  adjudged  bankrupt,  or  against  one 
who  is  finally  determined  to  be  a  wage  earner,  were  like  the 
proceeding  in  People  v.  Weigley,  155  111.  491,  no  contempt 
proceedings  could  be  maintained  against  one  who  interfered 
with  the  receiver's  possession. 

Whether  a  corporation  is  or  is  not  principally  engaged  in 
manufacturing,  and  whether  or  not  a  man  is  a  wage  earner, 
are  not  questions  of  law  but  questions  of  fact.  The  right  of 
the  court  to  proceed  with  the  administration  of  the  estate 
depends  upon  the  facts;  its  jurisdiction,  however,  does  not 
depend  upon  the  correctness  of  its  determination  of  the  facts. 
The  subject-matter  over  which  the  United  States  District 
Court  has  jurisdiction  is  bankruptcy — not  the  acts  of  speci- 
fied individuals  and  corporations  provided  that  they  con- 
stitute acts  of  bankruptcy. 

A  decision  adjudicating  bankrupt  a  corporation  which  in 
fact  is  not  principally  engaged  in  manufacturing  but  which 
the  court  erroneously  finds  to  be  so  engaged  would  neverthe- 
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less  be  binding  until  reversed ;  if  reversed,  it  would  be  because 
of  the  erroneous  finding  of  fact,  not  because  of  lack  of  juris- 
diction. And  so,  too,  if  the  court  correctly  or  erroneously 
determines  that  the  corporation  is  not  principally  engaged  in 
manufacturing,  the  petition  is  dismissed,  not  because  the 
court  never  had  jurisdiction  to  hear  and  determine  the  facts 
and  to  do  everything  permitted  by  the  statute  prior  to  ad- 
judication, but  because,  on  the  facts,  it  would  be  error  to  go 
on  with  the  proceedings. 

As  in  our  judgment  the  court  had  jurisdiction  of  the 
parties  and  subject-matter  of  the  banlg-uptcy  proceedings  and 
was  by  statute  specifically  vested  with  power  to  appoint 
receivers  therein,  no  action  of  trespass  lies  against  the  party 
at  whose  instigation  the  receiver  was  appointed. 

It  is  therefore  unnecessary  to  consider  the  other  questions 
raised  by  plaintiff  in  error  and  it  follows  that  the  judgment 
must  be  reversed  with  a  finding  of  facts. 

Reversed  with  finding  of  facts. 


Thomas  W.  Prindeville  ct  aL»  Appellees,  v.  Richard  Curran 
et  al.,  Appellants. 

Gen.  No.  15,001. 

1.  Appeals  and  ebbors — when  freehold  involved,  A  freehold  held, 
not  involved  in  an  action  where  the  issues  presented  by  the  appeal  were 
those  of  fraud  practiced  in  obtaining  the  satisfaction  of  a  judgment  and 
the  dismissal  of  a  bill  in  the  nature  of  a  creditor's  bill. 

2.  Practice — when  section  45  of  act  does  not  apply.  A  judgment  of 
respondeat  ouster  should  not  be  rendered  pursuant  to  section  45  of  the 
Practice  Act  where  the  court  has  jurisdiction  of  the  person  of  the  de- 
fendant. 

3.  Parties — effect  of  lack  of  complainant  upon  pouter  of  court  to 
enter  decree.  There  is  no  importance  to  be  attached  to  the  position  of 
parties  in  an  equity  suit  as  complainants  or  defendants  provided  the 
proper  pleadings  are  filed  as  a  foundation  for  relief.  I'he  rights  of 
the  parties  will  be  determined  regardless  of  their  positions  as  com- 
plainants or  defendants. 
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4.  Mastebs  in  chancebt — when  reference  improper.  It  is  not  pro- 
per to  refer  a  cause  to  a  master  to  report  to  the  court  the  proper  decree 
to  be  entered;  such  a  practice  when  followed,  however,  will  not  reverse, 
but  the  propriety  thereof  may  well  be  raised  upon  motion  to  retax  costs. 

Bill  in  chancery.  Appeal  from  the  Circuit  Court  of  Cook  county; 
the  Hon.  Chables  M.  Walkeb,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1908.  Affirmed.  Opinion  filed 
June  3,  1910. 

Edwabd  Maheb  and  Kobeet  F.  Kolb,  for  appellants. 

McAedle  &  McAbdle^  for  appellees. 

Mb.  Justice  Smith  delivered  the  opinion  of  the  court. 

The  Decorators  Supply  Company  filed  the  original  bill 
in  this  record  setting  forth  the  recovery  of  a  judgment  for 
$469.07  and  costs  against  Richard  Curran,  the  issue  of  execu- 
tion and  levy  thereof  upon  the  real  estate  in  question  in  this 
suit,  and  charging  amongst  other  things  that  Curr^  the 
judgment  debtor,  had  caused  the  legal  title  to  valua\)le  real 
estate  and  interests  in  real  estate  to  be  vested  in  persons  other 
than  himself,  and  transacted  his  business,  so  far  as  the  same 
related  to  real  estate  and  interests  in  real  estate,  through  the 
medium  of  said  persons,  making  mortgages,  loans  and  con- 
tracts in  their  names,  and  naming  the  defendants,  Isabella 
Curran  and  Samuel  R.  Hurford,  and  others  as  the  persons 
through  whom  Curran  acted.  The  bill  further  shows  that 
the  real  estate  of  the  defendant  Richard  Curran,  standing 
of  record  in  the  names  of  Isabella  Curran  and  other  persons, 
was  that  described  in  this  record. 

The  bill  avers  that  Curran  is  in  fact  the  owner  of  the  real 
estate,  and  that  the  same  is  held  in  trust  for  him.  The  bill 
was  filed  in  behalf  of  the  complainant  and  all  other  creditors 
of  Curran  who  might  become  parties  thereto  and  contribute 
to  the  expense  thereof.  It  shows  that  Thomas  R.  Bishop  at 
the  same  term  of  court  at  which  the  complainant  sued  out 
its  writ  of  attachment,  sued  out  an  attachment  writ  against 
Curran  and  levied  the  same  on  the  real  estate  described  in 
the  bill.    The  bill  makes  Richard  Curran,  Isabella  Curran, 
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Thomaa  R.  Bishop,  Samuel  R.  Hurford  and  others  parties 
defendant,  and  prays  that  by  its  decree  the  court  may  order 
and  decree  that  the  several  parcels  of  real  estate  described  in 
the  bill,  and  every  part  and  parcel  thereof,  be  subject  to  the 
complainant's  judgment,  and  for  general  relief.  The  Cur- 
rans  answered  the  bill. 

The  attachment  suit  of  Bishop  v.  Curran,  referred  to  in 
the  bill,  ripened  in  due  course  into  judgment  for  $1,792.41, 
and  Bishop  answered  the  bill,  setting  forth  the  facts,  his  at- 
tachment and  judgment,  issue  of  execution  and  levy  there- 
of on  the  real  estate  of  the  defendants  Curran,  and  praying 
the  benefit  of  the  proceeding  for  the  collection  of  his  judg- 
ment. He  afterwards  filed  his  petition  to  be  made  a  party 
complainant,  and  made  his  answer  an  file  a  part  of  the  peti- 
tion. Other  judgment  creditors  of  Richard  Curran  also  in- 
tervened, and  before  any  other  proceedings  were  had  in  rela- 
tion to  the  claim  of  Bishop,  Curran  undertook  to  settle  all  the 
claims  in  the  suit.  He  succeeded  in  settling  all  of  them  ex- 
cept Bishop's,  and  for  a  time  it  was  believed  that  Bishop's 
claim  had  been  settled ;  and  on  May  23,  1905,  an  order  was 
entered  in  this  suit  upon  the  stipulation  of  parties,  whereby 
the  cause  was  dismissed  out  of  court  without  costs. 

The  signature  of  Bishop's  attorneys  to  the  stipulation  up- 
on which  this  order  was  entered  was  obtained  by  gross  fraud, 
and  under  circumstances  which  are  the  subject-matter  of  this 
court's  opinion  in  Prindeville  v.  Curran,  132  HI.  App.  162. 

That  opinion  was  rendered  in  an  appeal  by  appellees  here- 
in from  a  decree  sustaining  a  demurrer  to  an  amended  bill 
filed  in  another  cause  in  the  Circuit  Court  attacking  the  stip- 
ulation of  the  parties  and  the  order  of  court  above  mentioned 
as  having  been  procured  by  fraud,  and  to  correct  a  mistake 
in  a  deed  represented  by  Richard  Curran  to  be  a  deed  of 
Isabella  Curran  to  some  lots  in  South  Chicago  and  given  by 
him  to  Prindeville  in  settlement  of  Bishop's  judgment,  and 
after  Curran  and  his  wife  had  come  in,  and  in  response  to 
the  prayer  of  the  original  bill  in  that  case,  an  answer  under 
oath  being  demanded,  and  in  response  to  special  interroga- 
tories propounded  by  the  complainant,  answered  that  the 
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deed  by  appellant  Isabella  Curran  was  not  her  deed  and  had 
never  been  executed  by  her,  and  praying  that  the  satisfaction 
of  the  judgment  and  the  order  of  the  dismissal  of  this  suit  be 
set  aside.  The  facts  in  that  case  up  to  the  entry  of  the  decree 
therein  from  which  the  appeal  was  taken  sufficiently  appear 
in  the  opinion  of  this  court. 

After  the  decree  was  reversed  and  the  cause  remanded,  it 
was  redocketed  in  the  Circuit  Court,  and  proceeded  to  a 
hearing  and  decree  which  set  aside  the  satisfaction  piece  and 
stipulation  to  dismiss  this  cause  on  the  ground  of  fraud,  and 
ordered  this  cause  reinstated  and  that  it  proceed  in  the  same 
manner  as  if  no  dismissal  had  been  had.  The  decree  in  that 
case  also  directed  that  appellee  Thomas  W.  Prindeville  and 
the  McArdles  be  subrogated  to  all  the  rights  of  Bishop  in 
his  said  judgment  against  Curran  in  case  258,806  in  the  said 
Circuit  Court  and  in  this  cause,  and  that  said  deed  pur- 
porting to  be  executed  by  Isabella  Curran  and  her  husband 
conveying  lots  described  in  the  bill  to  Prindeville  was  not 
executed  by  Isabella  Curran  and  was  not  her  deed,  and  that 
the  deed  was  fraudulent  and  void. 

Upon  the  entry  of  that  decree  in  Prindeville  v.  Curran 
this  cause  was  reinstated  in  the  Circuit  Court  and  redocket- 
ed. Thomas  W.  Prindeville,  Thomas  K.  Bishop,  Edward  J. 
McArdle  and  Patrick  L.  McArdle  filed  a  supplemental  bill 
by  leave  of  court,  setting  up  in  substance  the  original  bill 
and  the  proceedings  in  the  case  of  Prindeville  v.  Curran, 
above  referred  to,  and  the  proceedings  in  the  case  of  Kennard 
V.  Curran,  General  Number  266,724,  and  the  decree  therein; 
also  the  proceedings  in  the  case  of  Bishop  v.  Curran,  General 
Number  258,806  in  the  Circuit  Court,  and  the  facts  in  rela- 
tion to  the  obtaining  of  the  dismissal  of  this  cause  and  of  the 
fraudulent  satisfaction  of  the  judgment  in  Bishop  v.  Curran, 
and  the  setting  aside  of  the  deed  given  in  satisfaction  of  the 
Bishop  claim,  and  the  pleadings  and  proceedings  in  this  cause 
prior  to  the  filing  of  the  supplemental  bill,  and  setting  forth 
in  haec  verba  the  decrees  in  Prindeville  v.  Curran  and  in 
Kennard  v.  Curran  and  the  affirmance  of  the  decree  in 
Kennard  v.  Curran  by  this  court  in  June,  1909,  the  subroga- 
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tion  of  the  complainants  in  the  supplemental  bill  to  the 
rights  of  Bishop,  and  that  no  part  of  the  Bishop  judgment 
had  been  paid,  and  that  the  same  was  in  full  force  and  effect, 
and  that  there  was  then  due  thereon  $1,792.41  and  interest 
from  May  1,  1905,  and  that  the  defendant  Hurford  at  the 
time  of  filing  the  supplemental  bill  had  in  his  possession  and 
held  title  to  certain  property  described  therein  for  Richard 
Curran,  and  as  security  for  $14,990.25  and  interest,  and 
claiming  that  said  judgment  is  subject  to  the  lien  of  the 
Bishop  judgment,  and  averring  that  Hurford  acknowledges 
and  admits,  and  the  bill  charges  it  to  be  a  fact,  that  Hurford 
at  the  time  of  the  filing  of  the  bill  had,  and  still  has,  in  his 
possession,  and  holds  title  in  trust  to  said  real  estate  for 
Eichard  Curran,  and  that  during  the  pendency  of  the  case 
of  Prindeville  v.  Curran,  No.  167,982,  there  was  on  April 
4,  1907,  a  deed  of  conveyance  recorded  from  Isabella  Curran 
to  John  F.  Gavin  of  certain  property  described  in  the  bill, 
and  avers  that  Gavin  is  a  relative  of  Currants,  and  holds 
whatever  title  to  said  real  estate  passed  to  him  by  said  deed 
for  Richard  Curran. 

The  bill  avers  that  the  rights  of  Dewitt  T.  Kennard  and 
one  Day,  receiver  in  the  Kennard  case,  are  inferior  and  sub- 
ject to  the  rights  of  the  complainant,  and  that  Prindeville 
and  the  McArdles  are  assignees  and  equitable  owners  of  the 
Bishop  judgment  and  entitled  to  be  subrogated  to  all  his 
rights  as  judgment  creditor  in  said  judgment  as  co-complain- 
ants in  this  bilL 

To  the  supplemental  bill  Samuel  R.  Hurford  filed  his  an- 
swer, admitting  that  he  holds  the  real  estate  as  found  in  the 
decree  in  Kennard  v.  Curran,  Ifo.  266,724,  for  the  security 
of  an  indebtedness  to  him  of  $14,990.25,  and  interest,  and 
that  as  to  all  the  other  allegations  of  the  bill  he  neither  admits 
nor  denies,  but  calls  for  proof,  and  denies  the  complainants 
are  entitled  to  a  decree  as  prayed. 

The  defendants  Richard  Curran,  Isabella  Curran,  John 
F.  Gavin  and  Thomas  J.  Kane  filed  their  plea  to  the  supple- 
mental bill,  in  which  they  aver  that  the  order  of  July  19, 
1906,  in  that  certain  suit  then  pending  in  the  Circuit  Court, 
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entitled  Prindeville  v.  Curran  et  ah,  General  number  267,- 
982  (this  case)  was  a  final  order  of  said  court,  and  dismissed 
said  suit  for  want  of  equity,  and  the  said  final  judgment  has 
never  been  reversed  and  set  aside  by  any  court  of  competent 
jurisdiction ;  that  the  bill  of  complaint,  as  the  same  was  dis- 
missed for  want  of  equity  by  said  decree,  involves  a  freehold 
in  that  it  sought  among  other  things  to  correct  a  deed  to  cer- 
tain lots,  and  the  Appellate  Court  in  entering  its  judgment  of 
reversal  and  remanding  said  cause  to  the  Circuit  Court  was 
wholly  without  jurisdiction,  and  the  judgment  of  reversal 
of  the  said  Appellate  Court,  together  with  all  subsequent 
proceedings  in  the  Circuit  Court  of  Cook  County,  subsequent 
to  entry  of  the  decree  dismissing  said  cause  for  want  of 
equity,  were  and  are  wholly  void  and  of  no  effect  whatsoever. 
All  of  which  matters  and  things  the  defendants  aver  to  be  true 
and  plead  the  same  to  the  whole  of  said  bill. 

The  complainants  filed  a  replication  to  the  plea  averring 
that  the  bill  of  complainant  was  true  and  that  the  plea  was 
imtrue,  thus  taking  issue  on  the  question  of  fact  set  up  in 
the  plea.  The  plea  was  thereupon  set  down  for  hearing  and 
the  court,  upon  the  evidence  introduced,  found  and  held  that 
the  Appellate  Court  had  complete  jurisdiction,  that  no  free- 
hold was  involved,  and  that  the  proceedings  in  the  cause  sub- 
sequent to  the  remanding  of  the  case  and  the  redocketing 
thereof  in  the  Circuit  Court  were  valid  in  law,  and  that  the 
plea  was  not  true  and  was  accordingly  overruled  as  false. 

Thereupon  the  supplemental  bill  was  taken  as  confessed, 
and  upon  the  presentation  of  a  draft  of  a  decree  and  upon 
the  hearing  of  objections  to  the  draft  of  the  decree  as  pre- 
sented, the  court  referred  the  draft  of  the  decree,  with  the  ob- 
jections thereto,  to  a  master  in  chancery  to  report  to  the  court 
such  decree  as  complainants  were  entitled  to  on  the  pleadings. 
Upon,  the  report  of  the  master  the  court  entered  the  decree 
appealed  from  in  this  cause,  declaring  and  decreeing  that 
Bichard  Curran  is  the  true  and  equitable  owner  of  each  and 
every  part  and  parcel  of  the  real  estate  described  therein  and 
ordering  Richard  Curran  to  pay  to  Prindeville  and  to  the 
McArdles  lie  sum  of  $1,792.41,  with  5  per  cent  interest  from 
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May  1,  1905,  together  with  costs,  within  five  days  from  the 
entry  thereof,  and  in  default  thereof,  that  certain  portions  of 
the  real  estate  he  sold,  or  so  much  thereof  as  may  be  necessary 
to  realize  the  amount  due  complainants  as  found  in  the  de- 
cree, together  with  the  costs  of  suit  and  the  cost  of  making  the 
sale,  and  reserving  the  balance  of  the  real  estate  for  further 
disposition  by  the  court.  The  real  estate  was  ordered  sold 
subject  to  the  inchoate  dower  right  of  Isabella  Curran,  and 
certain  real  estate  was  ordered  sold  subject  to  the  lien  there- 
on of  Hurford  as  found  in  the  decree. 

From  the  above  decree  Isabella  and  Richard  Curran, 
Gavin  and  Kane  prosecute  this  appeal  and  assign  sixteen  er- 
rors which  counsel  for  appellants  say  may  be  reduced  to  the 
following  points  or  contentions,  for  brevity: 

1st:  The  want  of  jurisdiction  in  this  court  and  the  subse- 
quent proceedings  in  the  Circuit  Court. 

2nd:  The  judgment  of  the  court  below  should  have  been 
respondeat  ouster. 

3rd:  That  there  is  not  sufficient  evidence  to  support  the 
decree  below,  and  the  Decorators  Supply  Company's  bill 
and  the  supplemental  bill  should  have  been  dismissed  for 
want  of  evidence. 

4th :  The  cause  should  not  have  been  referred  to  a  master 
in  chancery. 

5th :  The  court  below  should  not  have  retained  the  premises 
not  ordered  to  be  sold. 

6th :  The  court  below  should  not  have  ordered  a  master  in 
chancery  to  execute  the  decree  and  pay  the  costs. 

The  first  point  named  above  presents  appellants'  main 
contentions,  namely,  that  this  court  had  no  jurisdiction  of  the 
appeal  in  Prindeville  v.  Curran,  132  111.  App.  162,  because 
a  freehold  was  involved.  This  contention  we  think  is  with- 
out merit.  It  is  too  clear  for  argument  that  the  issues  pre- 
sented by  the  bill  before  this  court  in  that  case  was  the  fraud 
practiced  by  Curran  in  obtaining  the  satisfaction  of  the 
Bishop  judgment,  and  the  dismissal  of  this  cause  by  such 
fraud.  No  assignment  of  error  was  presented  to  this  court 
which  involved  a  freehold,  and  no  such  question  was  present- 
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ed  to  the  court  for  consideration.  The  questions  presented 
to  the  court  arose  upon  the  sustaining  of  a  demurrer  to  the 
amended  bill  in  that  cause.  The  court  was  of  the  opinion 
that  the  bill  was  good,  and  that  the  proposed  amendments 
thereto,  which  the  complainants  asked  leave  to  make,  should 
have  been  allowed,  holding  that  they  were  presented  in  apt 
time,  and  if  allowed  would  not  have  unreasonably  delayed 
the  defendants.  Accordingly  the  decree  of  the  court  below 
was  reversed  and  the  cause  was  remanded  with  directions 
to  set  aside  the  order  sustaining  the  demurrer  to  the  amended 
bill  and  dismissing  the  bill,  and  to  overrule  the  demurrer  to 
the  amended  bill,  permit  the  complainants  to  make  the 
amendments  which  the  court  had  refused  to  permit  to  be 
made,  and  for  further  proceedings  not  inconsistent  with  the 
opinion  of  this  court.  The  record  of  this  court  offered  in  evi- 
dence on  the  hearing  on  the  plea  shows  clearly  that  no  ques- 
tion of  a  freehold  was  presented  to  this  court,  by  the  assign- 
ment of  errors  or  otherwise. 

The  second  ground  of  error  urged  is  that  the  judgment  of 
the  court  below  should  have  been  respondeat  ouster  under 
section  45  of  the  Practice  Act  of  1907.  This  point  is  neces- 
sarily disposed  of  by  what  we  have  said  above.  If  this  court 
had  jurisdiction  to  hear  and  determine  Prindeville  v.  Cur- 
ran,  supra,  the  cause  was  legally  remanded.  The  parties 
proceeded  to  a  hearing  and  decree  in  the  Circuit  Court  By 
that  decree  the  dismissal  of  this  cause  was  set  aside  and  the 
cause  was  reinstated,  and  was  pending  the  same  as  if  no  order 
of  dismissal  had  been  entered.  The  Circuit  Court  then  had 
jurisdiction  of  the  persons  of  the  defendants;  and  section 
45  of  the  Practice  Act  has  no  application. 

We  think  the  evidence  offered  upon  the  issue  tendered  by 
the  plea  warranted  the  finding  that  the  plea  was  false.  The 
plea  was  expressly  to  the  whole  supplemental  bill,  and  the 
court  did  not  err  in  ordering  the  supplemental  bill,  and  peti- 
tion of  Bishop,  to  be  taken  as  confessed  by  the  defendants. 
"So  evidence  was  necessary  in  support  of  the  petition  and  sup- 
plemental bill  which  presented  a  full  statement  of  the  plead- 
ings in  the  case,  the  proceedings  in  case  of  Prindeville  v. 
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Curran  wherein  the  dismissal  of  the  suit  and  the  release  of 
the  Bishop  judgment  had  been  set  aside  together  with  the 
final  decree  therein.  The  bill  also  set  forth  the  decree  in 
the  case  of  Kennard  v.  Curran,  another  creditor's  bill,  which 
had  been  aflSrmed  in  this  court.  All  the  matters  and  questions 
of  fact  had  been  adjudicated  and  the  defendants  were  not  in 
a  position  to  litigate  further  as  to  those  matters  in  this  suit, 
having  had  their  day  in  court,  and  it  would  have  been  mani- 
festly improper  for  the  court  to  allow  further  delay  or  liti- 
gation with  respect  thereto.  The  supplemental  bill  was  there- 
fore properly  taken  as  confessed.  The  decree  follows  in  its 
findings  the  averments  of  the  supplemental  bill. 

It  is  urged  with  apparent  earnestness  that  the  court  could 
not  enter  a  decree  in  this  cause  without  a  complainant  Wo 
see  no  merit  in  this  contention  as  made  in  this  case.  There 
is  no  importance  to  be  attached  to  the  position  of  parties  in  an 
equity  suit  as  complainants  or  defendants,  provided  the  prop- 
er pleadings  are  filed  as  a  foundation  for  relief.  The  rights 
of  the  parties  will  be  determined  regardless  of  their  positions 
as  complainants  or  defendants.  Biegler  v.  Merchants  Trust 
Co.,  164  111.  197;  Lunt  v.  Stephens,  75  id.  507.  The  court 
properly  granted  leave  to  complainants  in  the  supplemental 
bill  to  file  it.  When  filed  they  became  complainants,  and 
were  entitled  to  prosecute  the  suit  on  the  Bishop  judgment, 
although  the  judgment  of  the  original  complainant  had  been 
satisfied.  We  think  the  averments  of  the  supplemental  bill, 
so-called,  are  sufficient  to  support  the  decree. 

The  decree  orders  the  Becker  farm  in  the  possession  of  de- 
fendant Hurford,  and  two  lots  in  the  possession  of  defend- 
ants Kane  and  Gavin  respectively,  or  so  much  thereof  as 
may  be  necessary,  to  be  sold  for  the  satisfaction  of  the  judg- 
ment, and  reserves  jurisdiction  of  the  cause  and  the  parties 
for  such  further  proceedings  as  to  the  balance  of  the  prop- 
erty as  justice  may  require.  The  record  shows  that  each  of 
these  three  items  of  property  stands  separate  and  distinct 
from  each  other,  and  from  all  the  other  property  levied  on. 
Under  the  bill  the  decision  as  to  one  conveyance  would  have 
no  bearing  upon  the  decision  as  to  the  others  and  distinct  and 
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separate  appeals  might  be  taken  as  to  each  item  of  property. 
Walker  v.  Montgomery,  236  111.  244.  We  see  no  objection 
to  the  provisions  of  the  decree  in  this  respect.  If  the  pro- 
ceeds from  these  three  items  of  property  satisfies  the  judg- 
ment, the  other  property  would  be  relieved  of  the  lien.  If 
appellants  do  not"  wish  to  have  their  property  held  under 
the  lien,  they  may  quickly  relieve  it  by  paying  the  judgment. 
Complainants  are  entitled  to  their  lien  until  the  judgment  is 
paid  on  all  the  property  and  property  interests  of  the  defend- 
ant Richard  Curran.  Appellants  have  no  ground  of  com- 
plaint because  of  the  reservation  in  the  decree. 

We  find  no  material  error  in  the  reference  of  the  draft  of 
the  decree  with  the  objections  thereto  to  a  master  to  report  to 
the  court  a  proper  decree  to  be  entered,  although  the  practice 
is  unusual.  No  objection  was  made  by  appellants.  Appel- 
lants are  not  necessarily  harmed  by  the  reference.  They 
can  raise  the  question  as  to  whether  the  fees  of  the  master 
should  be  taxed  against  them  by  a  motion  to  retax  the  costs, 
and  we  must  assume  that  on  such  a  motion  the  court  will  rule 
justly.  Such  references  to  a  master  cannot  be  justified  on 
any  ground  appearing  in  this  record.  They  make  litigation 
so  expensive  as  to  amount  to  a  denial  of  justice,  not  only  by 
increasing  the  taxed  costs  of  litigation,  but  by  occasioning 
large  additional  expenses  to  litigants  for  solicitors'  fees  and 
other  expenses. 

We  find  no  material  error  in  the  record  and  the  decree  is 
affirmed. 

A-fJirmed. 


Hannah  Johnson,  Appellee,  v.  Abram  Lamm  et  al.,  Appel- 
lants. 

Gen.  No.  15,010. 

1.  Appeals  and  errors — ho%c  hill  of  exceptions  impeached.    Affidavits 
will  not  be  received  to  impeach  either  the  recitals  of  the  bill  of  excep- 
I  or  the  presumptions  arising  from  such  recitals. 
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2.  Pbactice — what  operates  aa  discontinuance.  The  granting  of 
leave  by  the  court  to  discontinue  as  against  one  defendant  followed  by 
the  filing  of  an  amended  bill  by  leave  of  court  against  the  other  de- 
fendant,  operates  as  a  discontinuance  as  to  the  first  mentioned  defend- 
ant. 

3.  Assault  and  battebt — what  evidence  competent  upon  question 
of  damages.  It  is  proper  for  the  court  to  allow  a  detailed  examina- 
tion of  the  defendant  as  to  his  wealth  where  in  answer  to  a  question 
as  to  how  much  he  was  worth  he  replied  that  he  did  not  know. 

4.  Vebdigts — when  not  excessive.  Held,  in  an  action  of  assault  and 
battery  that  a  verdict  reduced  by  remittitur  to  $300  would  not  be  dis- 
turbed where  it  appeared  that  the  defendant  was  a  man  of  full  age  and 
the  plaintiff  was  a  girl  and  that  there  was  evidence  justifying  the  al- 
lowance of  punitive  damages. 

Action  in  case.  Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  John  A.  Gray,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1908.    Affirmed.    Opinion  filed  June  3,  1910. 

Whseleb,  Silbeb  &  Isaacs^  for  appellants;  Fbedebiox 
D.  Silbeb,  of  counsel. 

Jacob  C.  LeBosky,  for  appellee. 

Mb,  Justice  Smith  delivered  the  opinion  of  the  court. 

The  plaintiff,  Hannah  Johnson,  brought  this  action  in  case 
against  Abram  Lamm  and  Joseph  C.  Lamm  for  the  recovery 
of  damages  for  an  assault  made  by  the  Lamms  jointly  upon 
the  plaintiff  about  November  25,  1904.  The  defendants 
filed  a  plea  of  the  general  issue.  Upon  these  pleadings  the 
case  went  to  trial.  At  the  close  of  the  plaintiff's  evidence, 
the  defendants  moved  to  exclude  the  evidence  of  the  assault 
on  the  ground  that  it  did  not  support  the  declaration,  be- 
cause it  did  not  show  any  joint  assault,  or  any  assault  by  de- 
fendant Joseph  0.  Lamm.  The  trial  court  agreed  with  de* 
fendants'  attorneys  and  asked  plaintiff's  attorney  what  he 
desired  to  do  with  the  declaration,  if  anything.  Plaintiff's 
attorney  thereupon  asked  leave  to  amend  the  declaration  by 
striking  out  the  name  of  Joseph  C.  Lamm  and  dismissing  the 
cause  as  to  him.    The  court  permitted  the  amendment,  and 
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thereupon  the  cause  proceeded  as  against  the  defendant 
Abram  Lamm.  The  plaintiff  subsequently  filed  an  amended 
declaration  against  the  defendant  Abram  Lamm.  The  trial 
resulted  in  a  judgment  in  favor  of  the  plaintiff  for  three 
hundred  dollars,  from  which  this  appeal  is  prosecuted. 

The  plaintiff  on  November  23,  1908,  filed  a  motion  in  this 
court  to  strike  the  bill  of  exceptions  from  the  record  on  the 
ground  that  the  trial  judge  signed  and  sealed  the  same  at 
Macomb,  Illinois,  and  that  he  had  no  power  so  to  do.  This 
motion  was  reserved  and  taken  with  the  case.  The  bill  of  ex- 
ceptions shows  on  its  face  that  it  was  lawfully  and  properly 
signed  and  sealed,  and  no  affidavits  can  be  received  to  impeach 
either  the  recitals  of  the  bill  of  exceptions  or  the  presumptions 
arising  from  such  recitals.  Holland  v.  The  People,  132  111. 
App.  449;  Linderman  v.  Thompson,  127  id.  134;  Supreme 
Foresters  v.  Knowles,  113  id.  641 ;  Rosenbom  v.  Renk,  121 
id.  226;  City  of  Chicago  v.  South  Park  Commissioners,  169 
111.  387.    The  motion  must  be  overruled. 

After  the  judgment  term  had  expired,  and  after  the  record 
was  filed  in  this  court,  the  record  was  amended  in  the  Cir- 
cuit Court  on  due  notice,  and  an  additional  and  supplemental 
record  was  filed  in  this  court  showing  the  amendments.  It 
is  urged  that  the  amendments  were  made  without  any  basis 
therefor,  and  that  there  was  unnecessary  delay  in  making 
application  for  the  amendments.  Upon  a  careful  considera- 
tion of  the  amendments  and  the  findings  of  the  court  upon 
which  the  court  acted  in  making  the  amendments,  we  think 
they  were  properly  made,  and  are  properly  in  the  record  be- 
fore us,  and  therefore  cannot  be  disregarded  by  the  court  in 
the  consideration  of  the  cause.  The  most  serious  matter 
pointed  out  is  that  the  suit  was  begun  against  two  defendants 
and  that  on  the  record  as  originally  made  up  the  court  pro- 
ceeded to  judgment  in  the  case  without  any  discontinuance  of 
record  as  to  Joseph  C.  Lamm.  In  our  opinion,  however, 
the  granting  of  leave  by  the  court  to  discontinue  the  cause  as 
against  Joseph  C.  Lamm,  one  of  the  defendants,  followed  by 
the  filing  of  an  amended  declaration  by  leave  of  court  against 
Vol.  clvi.— 19. 
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the  other  defendant  only,  worked  a  discontinuance  as  to 
Joseph  C.  Lamm  in  legal  effect. 

We  think  the  demurrer  was  properly  sustained  to  the  plea 
of  the  Statute  of  Limitations  filed  to  the  amended  declara- 
tion. 

It  is  urged  that  the  court  committed  error  in  permitting 
a  detailed  examination  of  Abram  Lamm  by  the  plaintiff 
with  regard  to  his  wealth  and  property.  We  think  the  court 
allowed  the  examination  to  be  carried  to  the  utmost  limit  of  a 
proper  examination  on  that  subject,  but,  the  defendant,  when 
asked,  "How  much  are  you  worth?'*  answered,  "I  haven't 
any  idea.  I  am  not  mad  now.  I  don't  know  how  much  I 
am  worth."  Unless  the  court  had  permitted  the  examina- 
tion which  followed  as  to  whether  the  defendant  owned  his 
home  and  where  it  was,  and  what  he  paid  for  it,  and  what 
his  interest  was  in  the  firm  of  which  he  was  a  member,  the 
jury  would  not  have  had  any  basis  of  knowledge  as  to  what 
the  defendant  was  worth.  We  find  no  reversible  error  in  the 
rulings  of  the  court  in  the  examination.  The  defendant  by 
his  answer  made  the  examination  necessary,  and  he  can  not 
now  complain  on  that  ground. 

It  is  contended  that  the  verdict  and  judgment  are  exces- 
sive. The  plaintiff's  evidence  tends  to  show  that  plaintiff 
and  two  other  girls  alighted  from  a  street  car  and  were  pass- 
ing the  defendant's  place  of  business  on  Adams  street  in 
Chicago.  The  defendant  rushed  out  of  the  building.  "He 
grabbed  me  by  the  arm.  He  grabbed  me  real  tight  and  gave 
me  a  shove  and  said,  'Gtod  damn  you !  I  will  break  your  Gk)d 
damn  neck  if  I  see  you  here  again.'  He  threw  mo  out  into 
the  street  and  I  went  pretty  swift.  *  *  *  t  ^^^  about 
the  middle  of  the  sidewalk  and  I  did  not  stop  until  I  got  away 
out  into  the  street,  I  guess  about  a  yard  from  the  sidewalk 
*  *  *  It  was  a  pretty  wide  sidewalk  there,  I  guess  about 
five  or  six  yards  wide."  She  stated  on  cross-examination,  ^'I 
was  not  injured  any  more  than  I  was  very  much  humiliated 
and  my  arm  was  sore." 

The  jury  returned  a  verdict  for  $500.    The  court  on  mo- 
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tion  for  a  new  trial  required  the  plaintiff  to  remit  $200, 
which  being  done,  judgment  was  entered  for  $300. 

As  said  in  Chicago  &  Alton  Ey.  Co.  v.  Tracey,  109  111. 
App.  563,  where  a  verdict  of  $500  was  held  not  excessive: 
"It  was  for  the  jury  to  assess  the  damages,  and  in  so  doing 
they  might  allow  for  the  pain  and  suffering  undergone  by 
him  as  a  result  of  the  blows  inflicted,  and  for  the  humiliation, 
indignity,  vexation  and  disgrace  put  upon  him  by  the  conduct 
of  his  assailant.  C.  &  N.  W.  Ky.  Co.  v.  Williams,  55  HI. 
185."  We  do  not  regard  the  amount  of  the  judgment  as  ex- 
cessive. 

We  find  no  material  error  in  the  rulings  of  the  court  on 
the  instructions  given  and  refused. 

The  plaintiff's  testimony  regarding  the  assault  is  support- 
ed by  the  testimony  of  Cutter  and  Hilda  Lindroth.  There 
is  an  irreconcilable  conflict  in  the  testimony  for  the  respective 
parties  and  it  was  for  the  jury  to  determine  the  issue  of  fact 
in  the  first  instance  under  the  instructions  of  the  court.  We 
cannot  say  from  the  record  that  the  verdict  is  manifestly 
against  the  weight  of  the  evidence. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 


William  D.  Dreiske,  Appellee,  v.  Davis  Colliery  Company, 

Appellant. 

Gen.  No.  15,016. 

1.  CoNTBACTS — e^ect  of  construction  hy  parties.  If  there  is  any- 
thing doubtful  or  ambiguous  about  a  contract  the  construction  and 
meaning  put  thereon  by  the  parties  will  be  accepted  as  the  true  con- 
fttraction  where  it  is  not  inconsistent  with  the  language  used  by  the 
parties 

2.  GOHTBAGTS-— U7^efi  fiot  void  for  toani  of  mutuality,  A  particular 
oontract  in  question  in  this  case  is  considered  and  construed  and  held 
not  void  for  want  of  mutuality. 
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Assumpsit.  Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Julian  W.  Mack,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1908.    Affirmed.    Opinion  filed  June  3,  1910. 

Ullman  &  Hoao,  for  appellant. 

Laokneb,  Butz  &  MiLLEE,  foT  appcllbe. 

Mb.  Justice  Smith  delivered  the  opinion  of  the  court. 

The  plaintiff  had  judgment  helow  for  $832.35  against  the 
defendant,  from  which  this  appeal  is  taken  by  the  defendant. 
The  cause  was  submitted  to  the  court  without  a  jury  on  the 
following  stipulation  of  facts : 

"It  is  hereby  stipulated  and  agreed  by  and  between  the 
parties  hereto  that  on  the  23rd  day  of  January,  1904,  the  de- 
fendant, the  Davis  Colliery  Company,  was  a  corporation 
organized  under  the  laws  of  the  State  of  West  Virginia  for 
the  purpose,  among  other  things,  of  jjuying,  selling,  handling 
and  dealing  in  coal,  and  that  said  company  had  an  oi&ce  in 
the  City  of  Chicago,  Illinois;  that  L.  W.  Ferguson  was  the 
western  manager  for  said  company,  with  full  power  and  au- 
thority to  transact  all  business  for  said  company ;  that  Wm. 
D.  Dreiske,  the  plaintiff,  was  then  engaged  in  the  coal  busi- 
ness under  the  name  of  Wm.  D.  Dreiske  &  Co.,  with  a  coal 
yard  situated  at  Kedzie  and  Chicago  avenues,  Chicago, 
Illinois. 

"It  is  further  stipulated  that  on  the  23rd  day  of  January, 
1904,  the  plaintiff  and  the  defendant  entered  into  a  written 
instrument  in  words  and  figures  as  follows,  viz. : 

(Letterhead  of  Davis  Colliery  Company.) 

'Chicago,  Jan.  23,  1904. 
Wm.  D.  Dreiske  &  Co., 
377  N.  Sawyer  Ave., 
Chicago,  IlL 
Gentlemen : — 

As  per  our  conversation  yesterday,  it  is  imderstood  that 
you  are  to  allow  us  to  store  100  cars  of  our  Smokeless  coal 
in  yoiu  yard  situated  at  Kedzie  and  Chicago  Aves.,  we  to  pay 
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you  16  cents  per  ton  for  the  use  of  your  yard  and  also  the 
weighing  out  of  the  coal  as  we  may  sell  it.  •  It  is  further  un- 
derstood that  we  are  to  remove  the  coal  which  we  store  in 
your  yard,  within  ninety  days  from  the  time  the  last  car  is 
unloaded.  You  are  also  to  give  us  what  assistance  you  can 
as  regards  the  teaming,  and  this  Company  will  attend  to  the 
unloading  of  such  coal,  as  far  as  getting  labor  and  the  paying 
off  of  said  labor  is  concerned. 

Tours  very  truly, 

L.  W.  Ferguson, 
Western  Manager. 
Shipment  to  be  made  at  the 
rate  of  5  cars  ppr  day. 
Accepted: 

Wm.  D.  Dreiske  &  Co.' 

"That  said  instrument  was  drawn  up  by  the  defendant, 
in  typewriting,  except  the  words  ^shipment  to  be  made  at  the 
rate  of  5  cars  per  day^  were  added  in  the  handwriting  of  L. 
W.  Ferguson,  and  said  instrument  was  signed  by  him  as 
western  manager  for  the  defendant;  and  thereupon  said 
instrument  was  accepted,  in  writing,  by  the  plaintiff. 

"It  is  further  stipulated  that  on  the  25th  day  of  Janu- 
ary, 1904,  the  defendant,  pursuant  to  the  terms  of  said  con- 
tract, stored  five  carloads  of  its  smokeless  coal  at  the  plain- 
tiff's yard,  situated  at  Kedzie  and  Chicago  avenues,  Chi- 
cago, Illinois ;  and^  thereafter  the  defendant  stored  at  said 
yard  of  the  plaintiff  five  carloads  of  its  smokeless  coal  each 
day  until  a  total  of  562  tons  of  its  smokeless  coal  had  been 
delivered  and  stored  at  said  yard;  that  said  562  tons  of  said 
coal  remained  in  storage  in  said  yard  until  the  10th  day  of 
April,  1905;  that  the  defendant  did  not  offer  to  deliver  or 
store  any  further  or  additional  coal  at  said  yard;  that  the 
plaintiff  reserved  in  its  said  coal  yard  sufficient  space  for  the 
storage  of  100  cars  of  smokeless  coal  of  the  defendant  for  a 
period  of  110  days  from  the  25th  day  of  January,  1904;  that 
37^  tons  of  the  defendant's  smokeless  coal  make  one  carload ; 
that  the  plaintiff  weighed  out  the  coal  stored  in  his  yard  by 
the  defendant  as  the  defendant  sold  same,  and  that  plaintiff 
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maintained;  during  all  the  time  that  said  coal  of  the  defend- 
ant remained  in  the  plaintiff's  yard,  a  scale  for  weighing 
coal  and  a  man  to  operate  said  scale ;  that  the  plaintiff  gave 
to  the  defendant  what  assistance  he  could  as  regards  the 
teaming. 

"It  is  further  stipulated  that  on  February  8,  1904,  Wm. 
D.  Dreiske  &  Co.  advanced  for  the  Davis  Colliery  Co.,  at  its 
special  instance  and  request,  for  unloading  charges,  $6.16; 
that  on  February  10,  1904,  Wm.  D.  Dreiske  &  Co.  paid  car 
service  for  Davis  Colliery  Co.,  at  its  special  instance  and  re- 
quest, $7;  that  on  November  9,  1904,  Wm.  D.  Dreiske  & 
__, ,  ,^  Co.  paid  cartage  charges  for  the  Davis  Colliery  Co.,  at  ita 

X^  special  instance  and  request,  of  $3.45 ;  that  on  April  8, 1905, 

Sii  Wnu  D.  Dreiske  &  Co.  advanced  for  the  Davis  Colliery  Co., 

^^  at  its  special  instance   and  request,   for  loading  charges, 

•-:  $90.22:  that  on  March  7,  1905,  Wm.  D.  Dreiske  &  Co.  ad- 

-^*  vanced  for  the  Davis  Colliery  Co.,  at  its  special  instance  and 

*i  request,  for  Hiawatha  smokeless  coal,  $9.50;  that  on  April 

^  8,  1905,  Wm.  Dreiske  &  Co.  purchased  of  the  Davis  Colliery 

*  Co.  $153.38  worth  of  coal;  that  no  payment  has  been  made 

•  by  the  defendant  to  the  plaintiff." 

No  other  evidence  was  offered  or  received. 

Whereupon  the  defendant  submitted  certain  propositions 
of  law,  which  it  requested  the  court  to  hold,  but  the  court 
refused  to  hold  said  propositions  of  law,  and  refused,  and 
marked  refused,  each  and  all  of  said  propositions  of  law. 
Said  propositions  of  law  are  in  words  and  figures  as  follows, 
to  wit : 

The  court  holds,  as  a  matter  of  law,  that  the  paper  set  out 
in  the  stipulation  of  the  facts  herein,  in  words  and  figures 
as  follows,  to  wit:  (here  follows  a  copy  of  said  contract)  is 
unilateral  and  void  for  want  of  mutuality. 

The  court  holds  as  a  matter  of  law  that  the  paper  set  out 
in  the  stipulation  of  facts  herein,  in  words  and  figures  as 
follows,  to-wit :  (here  follows  a  copy  of  said  contract)  is  not 
a  valid  and  enforceable  contract. 

The  court  holds,  as  a  matter  of  law,  that  the  paper  set  out 
in  the  stipulation  of  facts  herein,  in  words  and  figures  as 
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follows,  to  wit:  (here  follows  a  copy  of  said  contract)  is 
not  enforceable  against  the  defendant  because  the  defendant 
in  and  by  said  paper  did  not  agree  to  store  any  specific  num- 
ber of  cars  of  coal  in  plaintiff's  yard. 

The  court  holds,  as  a  matter  of  law,  that  the  paper  set  out 
in  the  stipulation  of  facts  herein,  in  words  and  figures  as  fol- 
lows, to  wit:  (here  follows  a  copy  of  said  contract)  is  not  a 
valid  and  enforceable  contract  insofar  as  it  has  not  been 
executed. 

The  court  holds  as  a  matter  of  law,  that  the  paper  set  out 
in  the  stipulation  of  facts  herein,  in  words  and  figures  as 
follows,  to-wit:  (here  follows  a  copy  of  said  contract)  is  un- 
ilateral and  void  for  want  of  mutuality  insofar  as  it  has  not 
been  executed. 

The  propositions  to  be  held  as  law  presented  to  the  court, 
and  marked  refused,  present  the  question  whether  or  not  the 
contract  sued  on  is  unilateral  and  void  for  want  of  mutuality. 
This  is  the  principal  question  presented  by  appellant  as  a 
groimd  of  reversal  of  the  judgment,  and  Higbie  v.  Rust, 
211  HI.  333,  and  Railway  Co.  v.  Bagley,  60  Kans.  424,  are 
cited  and  relied  on.  In  our  opinion  the  contracts  involved 
in  these  cases  were  dissimilar  in  this  respect  from  the  con- 
tract in  this  case.  The  contention  is  that  while  the  plaintiff 
agreed  to  allow  defendant  to  store  one  hundred  cars  of  coal 
in  plaintiff's  yard,  the  defendant  did  not  agree  to  store  that 
amount  or  any  coal  in  the  plaintiff's  yard. 

By  the  last  clause  of  the  contract  the  defendant  agreed  to 
make  shipment  of  the  coal  at  the  rate  of  five  cars  per  day. 
The  language  expressing  this  agreement  is  clear  and  not 
doubtful.  It  is  so  clear  that  no  room  for  construction  is  left. 
It  means  that  the  defendant  should  at  once  begin  to  ship 
coal  to  the  plaintiff's  yard  and  to  continue  shipments  at  the 
rate  of  five  cars  per  day.  We  think  the  terms  of  this  clause, 
con<!idered  in  connection  with  the  preceding  part  of  the  con- 
tract, mean  this  and  nothing  else.  This  was  the  meaning  and 
construction  put  upon  the  contract  contemporaneously  with 
its  execution  as  shown  by  the  stipulated  facts.  If  there  was 
anything  doubtful  or  ambiguous   about   the  contract,   the 
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construction  and  meaning  thus  put  upon  it  by  the  parties 
would  be  accepted  as  the  true  construction  where  it  is  not 
inconsistent  with  the  language  used  by  the  parties.  Consoli- 
dated Coal  Co.  V.  Jones  &  Adams  Co.,  232  HI.  326.  Con- 
strued by  what  the  parties  did,  the  defendant  was  to  begin 
shipping  the  coal  immediately  to  plaintiff's  yard  at  the  rate 
of  five  cars  per  day,  and  these  shipments  were  to  continue 
until  one  hundred  cars  of  coal  had  been  shipped,  which  the 
plaintiff  agreed  to  store  in  his  yard  for  the  defendant  Head- 
ing and  considering  the  whole  contract  together,  we  think  the 
defendant  expressly  agreed  to  store  in  plaintiff's  yard  one 
hundred  carloads  of  coal  and  to  pay  therefor  fifteen  cents  per 
ton  for  storing  it  and  weighing  it  out  as  the  defendant  might 
sell  it.  And  the  plaintiff  agreed  to  provide  space  for  the  stor- 
age of  tha\  amount  of  coal  in  his  yard  for  the  use  of  the 
defendant.  We  think  the  agreement  to  store  one  hundred 
cars  of  coal  is  implied  necessarily  in  the  contract.  Minne- 
apolis Mill  Co.  V.  Goodnow,  40  Minn.  497 ;  Minnesota  Lum- 
ber Co.  V.  Coal  Co.,  160  111.  85.  In  the  last  cited  case  it  is 
said:  "A  contract  should  be  construed  in  such  a  way  as  to 
make  the  obligations  imposed  by  its  terms  mutually  binding 
upon  the  parties,  unless  such  construction  is  wholly  negatived 
by  the  language  used."  See  also  Nat.  Furnace  Co.  v.  Key- 
stone Manf.  Co.,  110  HI.  427 ;  and  Purcell  Co.  v.  Sage,  200 
id.  342.    We  think  the  contract  was  mutual  and  valid. 

The  defendant  left  its  coal  in  plaintiff's  yard  for  the  full 
period  of  four  terms  of  ninety  days  each.  The  compensation 
for  storage  of  the  coal  by  the  terms  of  the  contract  was  to  be 
fifteen  cents  per  ton  for  three  months.  Five  hundred  and 
sixty-two  tons  of  coal  were  stored  during  all  that  period. 
The  defendant  admits  that  the  item  in  the  bill  of  particulars 
for  storage  for  the  first  ninety  days,  $84.30,  is  correct,  but 
contends  that  the  trial  court  erred  in  allowing  the  same  charge 
for  each  of  the  three  periods  of  three  months  each  following 
the  first.  We  think  the  contention  cannot  be  sustained.  The 
items  were  properly  allowed  (Eppstein  v.  Kuhn,  225  HI. 
115),  for  there  was  an  implied  renewal  of  the  contract  for 
each  three  months,  in  the  absence  of  any  understanding  to 


Digitized  by 


Google 


Chicago — Fiest  District — June,  1910.  291 


Samonski  v.  Chicago  C.  R.  Co.,  156  111.  App.  207. 

the  contrary.    Mears  v.  O'Donoghiie,  58  111.  App.  345 ;  Mo- 
line  Plow  Co.  V.  Booth,  17  id.  574. 

As  we  have  said  above,  we  think  the  agreement  of  the  de- 
fendant was  to  store  one  hundred  cars  of  coal  in  plaintiff's 
yard,  and  to  pay  the  plaintiff  for  that  service  fifteen  cents  per 
ton  on  one  hundred  carloads  of  coal.  If  this  be  the  correct 
construction  of  the  contract,  the  plaintiff  was  entitled  to  re- 
cover compensation  according  to  the  contract  for  the  3,188 
tons  which  the  defendant  did  not  ship  and  store  in  plaintiff's 
yard.  The  plaintiff  furnished  the  yard  and  facilities  which 
he  agreed  to  furnish  in  his  contract,  and  he  is  entitled  to  the 
compensation  provided  in  the  contract,  although  the  defend- 
ant did  not  avail  itself  of  the  privilege  and  service  which  it 
had  contracted  for.  The  court  did  not  err  in  allowing  item 
six  of  the  account  for  fifteen  cents  per  ton  on  3,188  tons  not 
stored. 

Finding  no  error  in  the  record  the  judgment  is  affirmed. 

Affirmed. 

Mr.  Justice  Mack  took  no  part  in  the  decision  of  this 
case. 


James  Samonski,  Appellee,  v.  Chicago  City  Railway  Com- 
pany et  aL,  Appellants. 

Gen.  No.  15,022. 

1.  ApPEAts  AND  EBBOBS — effect  of  error  in  joint  judgment,  A  joint 
judgment  is  a  unit  as  to  all  the  defendants  and  if  erroneous  as  to  one  it 
is  erroneous  as  to  all. 

2.  Pleading — what  essential  to  establish  joint  liability  in  action  for 
negligence.  Where  a  joint  tort  or  cause  of  action  is  alleged  in  the 
declaration  the  same  rule  of  pleading  obtains,  and  the  facts  from  which 
the  law  raises  the  joint  duty  and  the  joint  failure  to  perform  that  duty, 
and  the  injury  resulting  from  such  failure  must  be  averred  and  proved. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Cook  county;  the  Hon.  John  Gibbons,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  October  term,  1908.  Reversed  and 
remanded.    Opinion  filed  June  3,  1910. 
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James  G.  Condon  and  C.  Le  Roy  Beown,  for  appellant; 
John  E.  Harrington,  of  counsel. 

George  E.  Gorman  and  Eichakd  J.  Finn,  for  appellee. 

Me.  Justice  Smith  delivered  the  opinion  of  the  court 
This  appeal  is  from  a  judgment  against  the  defendants,  ap- 
pellants, in  an  action  on  the  case  for  personal  injuries.  The 
action  was  conmaenced  September  30, 1903.  A  declaration  of 
three  counts  was  filed  February  19,  1904.  On  the  trial  the 
court  instructed  the  jury  that  there  could  be  no  recovery  on 
the  second  and  third  counts.  No  cross-errors  have  been  as- 
^^^  signed  by  the  plaintiff,  appellee,  on  the  giving  of  these  in- 

^^  structions,  and  appellee  himself  requested  instructions  basing 

.#  recovery  on  the  first  count  alone.    The  case  therefore,  so  far 

as  the  pleadings  are  concerned,  must  be  determined  upon 
the  first  count  alone. 

That  count  alleged  that  on  June  5,  1903,  the  Chicago  City 
Railway  Company  was  conducting  a  street  railway  in  Chi- 
cago, and  was  in  possession  of  certain  bams  wherein  its  cars 
were  stored;  that  the  Chicago  Street  Car  Advertising  Com- 
pany was  on  that  date  engaged  in  the  business  of  posting 
and  displaying  advertisements  within  the  cars  of  the  railway 
company;  that  plaintiff  was  in  tlie  employ  of  the  defendant 
advertising  company,  and  in  the  performance  of  his  work  and 
duties  he  was  required  and  directed  by  the  advertising  com- 
pany to  enter  the  barns  of  the  railway  company  and  go  into 
the  cars  and  remove  certain  advertisements ;  that  the  railway 
company  derived  certain  gains  and  profits  from  posting  ad- 
vertisements in  its  cars,  and  that  the  entering  of  said  bams 
and  cars  was  done  by  plaintiff  at  the  request  and  invitation 
of  the  railway  company ;  that  it  became  and  was  the  duty  of 
defendants  to  keep  and  maintain  the  cars  in  the  bams  in  a 
reasonably  safe  condition,  and  the  floors  of  the  cars  free  from 
dangerous  holes  and  obstructions  so  that  plaintiff  might  not 
be  exposed  to  unnecessary  danger  while  performing  his  work ; 
that  each  of  the  defendants  carelessly  and  negligently  per- 
mitted a  certain  car  of  the  railway  company  in  its  Archer 
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avenue  bam  to  be  and  remain  in  a  dangerous  and  unsafe  con- 
dition in  that  a  certain  door  in  the  floor  of  the  car  was  negli- 
gently and  improperly  allowed  to  be  and  remain  out  of  place, 
open  and  removed  from  its  proper  position  in  the  floor  of  the 
car,  thereby  leaving  a  deep  and  dangerous  hole  in  the  floor 
of  the  car  uncovered,  unguarded  and  without  barriers,  danger 
signals  or  lights;  that  by  means  thereof,  while  the  plaintiff 
was*  engaged  in  his  duty  in  posting  advertisements  in  the 
car,  and  while  exercising  due  care  and  caution  for  his  own 
safety,  he  necessarily  and  unavoidably  fell  into  and  through 
the  hole  in  the  car  and  against  and  upon  the  door  so  removed 
from  its  proper  place,  and  thereby  then  and  there  sustained 
severe  injuries. 

The  defendants  separately  pleaded  not  guilty. 

It  appears  from  the  record  that  the  plaintiff,  Samonski, 
had  been  in  the  employ  of  the  advertising  company  over  six 
months  prior  to  June  5,  1903.  The  business  of  the  advertis- 
ing company  was  the  displaying  and  posting  of  advertising 
in  the  cars  of  various  street  railway  companies  operating  in 
Chicago.  The  plaintiff,  during  the  time  he  was  employed  by 
the  advertising  company,  posted  advertisements  in  the  cars 
of  all  the  railway  companies.  Plaintiff's  foreman  was  John 
Altman.  Plaintiff  did  what  work  Altman- ordered  him  to 
do.  He  worked  in  the  day  time  sometimes,  but  most  of  the 
time  at  night.  Altman  gave  him  cards  or  other  devices  to 
post,  and  directed  him  where  to  post  them.  On  June  5, 
1903,  about  four  or  five  o'clock  in  the  afternoon,  Altman  di- 
rected him  to  post  some  advertisements  in  cars  at  the  Chicago 
Electric  Traction  Co.'s  car  barn  at  Eighty-eighth  street. 
Samonski  went  to  that  barn  and,  as  he  says,  finished  his  work 
there  about  seven  o'clock  in  the  evening;  that  while  he  was 
on  his  way  home,  he  received  instructions  to  go  to  the  Archer 
avenue  bam  of  the  defendant  railway  company,  to  take  oxit 
and  change  some  cards.  He  went  into  the  barn,  saw  the  fore- 
man of  the  bam  and  some  other  men,  but  did  not  speak  to 
them.  He  walked  across  the  barn  to  the  second  track  from 
the  east  side  of  the  barn  and  entered  a  car,  in  which  he  claims 
he  was  injured.    Immediately  west  of  this  car  stood  an  open 
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car  upon  which  the  trolley  had  not  been  disconnected,  ani 
the  electric  lights  in  the  car  were  brightly  lighted  up.  Th 
lights  in  this  car  reflected  into  the  car  which  Samonski  ei 
tered  and  was  walking  through,  so  that  he  could  read  th 
advertisements  in  the  upper  part  of  the  car.  Plaintiff  testi 
fies  he  was  looking  for  a  certain  advertising  sign  and  he  di( 
not  cast  his  eyes  toward  the  floor.  As  he  neared  the  nortl 
end  of  the  car  his  left  foot  went  into  an  open  trap-door  i 
the  floor  and  was  injured. 

Altman,  plaintiff's  foreman,  testified  that  he  did  not  direc 

the  plaintiff  to  go  to  the  Archer  avenue  bam  on  the  night  o 

•-—^  June  5,  1903,  for  any  purpose  whatever. 

^5l  The  judgment  is  a  joint  judgment.    It  is  elementary  tha 

^;  such  a  "judgment  is  a  unit  as  to  all  the  defendants,  and,  i 

«.«r  erroneous  as  to  one,  it  is  erroneous  as  to  alL''    Claflin  et  ai 

Z^  V.  Dunne,  129  HI.  241. 

t^  The  first  question  is,  does  the  declaration  state  a  joint  caua 

^'  of  action  against  the  defendants  with  averments  sufficient  U 

f  sustain  a  joint  judgment. 

^  The  familiar  rule  of  pleading  is  again  comprehensively 

i  and  finally  stated  in  McAndrews  v.  Chicago,  Lake  Shore  i 

f  Eastern  Ey.  Co.,  222  111.  232,  as  follows:  "In  actions  of  thi 

character  of  this  it  is  necessary  to  aver  and  prove  three  ele 
ments  to  make  out  a  cause  of  action:  (1)  The  existence  of  i 
duty  on  the  part  of  the  defendant  to  protect  the  plaintiff  fron 
the  injury  of  which  he  complains;  (2)  a  failure  of  the  de 
fendant  to  perform  that  duty ;  and  (3)  an  injury  to^he  plain 
tiff  resulting  from  such  failure.  When  these  three  elements 
concur  they  unitedly  constitute  actionable  negligence,  and  the 
absence  of  any  of  these  elements,  either  in  the  declaration  oi 
proof,  renders  the  declaration  insufficient  to  sustain  a  judg 
ment  for  negligence,  even  after  verdict  or  the  proof  to  ^stab 
lish  a  cause  of  action  involving  actionable  negligence  (Schue 
ler  V.  Mueller,  193  111.  402 ;  Mackey  v.  N'orthem  Milling  Co.j 
210  id.  115;  Faris  v.  Hoberg,  134  Ind.  269,  33  K  E.  Rep, 
1028) ;  and  it  is  not  sufficient  in  the  declaration  to  allege 
that  it  is  the  duty  of  the  defendant  to  do  certain  things,  as 
that  would  be  but  the  averment  of  a  conclusion,  but  the  decla- 
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ration  must  state  facts  from  which  the  law  will  raise  the  duty. 
Ayers  v.  City  of  Chicago,  111  111.  406;  Chicago  &  Alton 
Eailroad  Co.  v.  Clausen,  173  id.  100 ;  Schueler  v.  Mueller, 
supra/' 

Where  a  joint  tort  or  cause  of  action  is  alleged  in  the 
declaration  the  same  rule  of  pleading  obtains,  and  the  facts 
from  which  the  law  raises  the  joint  'duty,  and  the  joint  fail- 
ure to  perform  that  duty  and  the  injury  resulting  from  each 
failure  must  be  averred  and  proved. 

The  following  quotations  from  well  known  authorities  con- 
tain, we  think,  a  suflScient  statement,  for  the  purposes  of  this 
decision,  of  the  law  of  joint  wrongs  and  the  liability  of  joint 
tort-feasors : 

"All  who  actively  participate  in  any  manner  in  the  com- 
mission of  a  tort,  or  who  command,  direct,  advise,  encourage, 
aid  or  abet  its  commission,  are  jointly  and  severally  liable 
therefor.  All  who  aid,  advise,  command  or  countenance  the 
commission  of  a  tort  by  another,  or  who  approve  of  it  after 
it  is  done,  are  liable,  if  done  for  their  benefit,  in  the  same 
manner  as  if  they  had  done  the  act  with  their  own  hands." 
Cooley  on  Torts  (3d.  Ed.)  Vol.  1,  page  244. 

In  Swain  v.  Tenn.  Copper  Co.,  Ill  Tenn.  430,  the  court 
says:  "When  a  tort  is  committed  by  two  or  more  jointly,  by 
force  directly  applied  or  in  pursuit  of  a  common  purpose  or 
design^  or  by  concert,  or  in  the  advancement  of  a  common  in- 
terest, or  as  the  result  and  effect  of  joint  concurrent  negli- 
gence, there  is  no  doubt  but  that  all  the  tort-feasors  are  joint- 
ly and  severally  liable  for  all  the  damages  done  the  injured 
party,  and  that  these  damages  may  be  recoverd  in  joint  or 
several  actions,  although  the  wrongful  conduct  or  negligence 
of  some  may  have  contributed  less  than  that  of  others  to  the 
injury  done.     *     *     *     * 

"The  parties  in  all  these  cases  are  joint  tort-feasors.  The 
reason  for  holding  them  liable  for  all  the  damages  inflicted 
by  any  of  them  is  that  they  are  all  present,  in  person  or  by 
representation,  and  join  in  the  wrongful  act,  or  in  some  way 
knowingly  aid  in  doing  it,  thereby  consenting  to  and  approv- 
ing the  entire  wrong  and  injury  done.    The  whole  injury  is 
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committed  by  each  and  all  of  the  trespassers,  and  it  is  bul 
just  and  right  that  each  of  them  should  be  held  responsible 
for  all  the  damages  inflicted  and,  the  liability  being  several 
and  joint,  they  may  be  sued  separately  or  jointly.  *  *  *' 
In  Cooley  on  Torts  (3d.  Ed.)  Vol.  1,  p.  246,  the  learnec 
author  says:  "The  authorities  are,  perhaps,  not  agreed  be 
yond  this,  that  where  two  or  more  owe  to  another  a  commoi 
duty  and  by  a  common  neglect  of  that  duty  such  other  persor 
is  injured,  then  there  is  a  joint  tort  with  joint  and  several  lia 
bility.  The  weight  of  authority  will,  we  think  support  the 
more  general  proposition,  that,  where  the  negligence  of  tw< 
or  more  persons  concur  in  producing  a  single  indivisible  in 

^3f'  j^ry,  then  such  persons  are  jointly  and  severally  liable,  al 

^;.  though  there  was  no  common  duty,  common  design  or  concerl 

«-*'  of  action." 

ti^-;;  The  question  then  is,  imder  the  substantive  law  and  the 

%;:  rules  of  pleading,  as  stated  in  the  foregoing  authorites,  an 

^'  the  averments  of  the  first  count  of  the  declaration  sufficieni 

X\  to  sustain  a  joint  judgment  for  negligence. 

0*1  The  only  averment  of  duty  which  we  find  in  the  count  ii 

that  the  defendant,  Chicago  City  Kailway  Company,  derived 
certain  gains  and  profits  from  the  posting  of  the  advertise- 
ments in  the  cars  as  alleged,  and  that  the  entering  of  the  barns 
and  the  cars  in  the  bams  was  done  by  the  plaintiff  at  the  re 
quest  and  invitation  of  the  defendant,  Chicago  City  Railwaj 
Company.  There  is  no  allegation  that  the  plaintiff's  duties 
necessarily  required  him  to  be  in  the  particular  car  at  the 
time  he  entered  it,  or  that  the  defendants  or  either  of  them 
had  any  reason  to  believe  or  suspect  that  the  plaintiff  would 
be  in  that  particular  car  at  the  time  of  the  injury.  It  does 
not  appear  from  the  facts  averred  that  the  defendants  kne\v 
or  were  bound  to  know  that  the  plaintiff  was  in  the  car  at  the 
time  of  the  injury,  or  that  he  was  likely  to  be  injured  by  the 
trap-door  being  left  open  and  unguarded  at  that  place  and 
time.  No  notice  to  the  railway  company  is  alleged.  Nor,  dc 
the  relations  between  the  defendants,  Chicago  City  Bailwaj? 
Company  and  Chicago  Street  Car  Advertising  Company,  ap- 
pear from  the  averments  of  the  first  count.    The  declaratioc 
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therefore  fails  to  show  any  duty  on  the  part  of  the  railway 
company  to  the  plaintiff,  or  any  other  person  not  in  its  em- 
ploy, at  the  place  and  time  of  the  injury,  or  that  it  sustained 
any  partnership  relations  to  the  advertising  company,  or  re- 
lations in  the  nature  of  a  copartnership,  or  that  there  was  any 
joint  enterprise  or  business  so  that  one  of  the  defendants  was 
responsible  for  the  act  or  default  of  the  other  in  any  manner 
or  to  any  extent.  From  the  facts  averred  the  law  does  not 
raise  any  duty  from  the  railway  company  to  the  plaintiff 
and,  therefore,  there  was  no  joint  duty  with  the  advertising 
company  to  the  plaintiff.  In  our  opinion  the  first  count  of 
the  declaration  is  so  defective  in  its  averments  of  facts  from 
which  a  duty  results  that  it  does  not  support  the  joint  judg- 
ment which  was  entered.  Cowen  v.  Kirby,  180  Mass.  504; 
Gaffney  v.  Brown,  150  Mass.  479;  Sweeney  v.  Barrett,  151 
Pa.  St  600.  As  stated  in  Schueler  v.  Mueller,  193  111.  on 
p.  404,  "Nothing  will  be  presumed  after  verdict  but  what 
must  have  been  necessarily  proved  under  the  averments  of 
the  declaration."  The  proofs,  the  presumptions  and  the  in- 
tendments in  favor  of  a  declaration  after  verdict  are  still  to 
be  limited  and  controlled  by  the  averments  of  the  declaration. 
The  judgment  must  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


John  Ryznar,  Appellee,  v.  Illinois  Steel  Company,  Appel- 
lant. 

Gen.  No.  15,027. 

Mabteb  and  sebvanx — when  doctrine  of  assumed  risk  tDill  bar  re- 
covery. If  an  experienced  servant  is  in  the  position  of  knowing  best 
with  leapect  to  a  danger  and  he  knows  the  risk  and  appreciates  or  should 
appr«eiate  the  danger  arising  therefrom  and  continues  at  his  work  with- 
out complaint  and  is  injured,  he  cannot  recover. 

Aetion  in  case  for  personal  injuries.  Appeal  from  the  Superior  Court 
of  Cook  county;  the  Hon.  Geobqb  W.  Patton,  Judge,  presiding.    Heard 
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• 

in  the  Branch  Appellate  Court  at  the  October  term,  1908.    Reyereed 
with  finding  of  facts.    Opinion  filed  June  3,  1910. 

Knapp  &  Campbell  and  William  Beye,  for  appellant 

Pease,  Smietanka  &  Polkey,  for  appellee. 

Mr.  Justice  Smith  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  of  the  Superior  Court 
in  an  action  on  the  case  for  personal  injuries  sustained  by  the 
plaintiff  September  29,  1906,  at  the  plant  of  the  defendant. 

The  plaintiff  at  the  time  was  working  for  the  defendant 
as  an  extra  driller.  He  had  been  so  employed  since  the  previ- 
ous April.  He  was  engaged  in  drilling  rails  with  a  drilling 
machine.  A  rail  would  be  placed  under  the  drills.  By  means 
of  a  large  wheel  the  drills  of  the  machine  were  lowered  until 
they  touched  the  rail,  the  drills  revolving  in  the  meantime, 
and  so  were  the  cog  wheels  of  the  machine.  The  automatic 
feed,  by  means  of  which  the  drills  as  they  revolved  were 
lowered  automatically  as  the  cutting  away  of  the  steel  took 
place,  was  set  in  motion  by  means  of  a  lever  on  the  machine 
just  a  little  higher  than  the  operator's  head.  When  the  auto- 
matic feed  was  not  in  operation  this  lever  was  about  four 
inches  from  the  cog  wheel  which  caught  plaintiff's  hand. 
When  the  feed  was  in  operation  the  lever  was  pidled  down 
and  came  somewhat  nearer  to  the  cog  wheel.  Just  how  close 
it  was  is  not  stated  in  the  evidence.  The  cog  wheels  and  the 
lever  wei^e  in  plain  view.  When  the  operator  wished  to  start 
the  automatic  feed  he  pulled  the  lever  dov^m.  It  took  about 
three  minutes  to  drill  a  rail.  Each  time  a  new  rail  was 
drilled,  the  lever  controlling  the  automatic  feed  had  to  be 
raised  and  lowered. 

On  the  evening  of  the  accident  the  plaintiff  had  worked  on 
the  machine  about  a  half  hour,  or  an  hour  at  most.  At  the 
time  of  his  injury  he  was  lowering  the  lever.  The  hand  pad 
or  mitten  he  was  wearing,  furnished  by  the  defendant,  was 
caught  in  the  cogs  of  the  machine  and  his  hand  was  injured. 
The  plaintiff  says  that  when  he  put  his  hand  up  to  take  hold 
of  the  lever  he  was  looking  at  the  lever. 
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While  operating  the  machine  plaintiff  stood  in  front  of  the 
machine,  the  cog  wheels  and  lever  heing  about  two  inches 
above  his  head.  There  was  an  arc  light  which  furnished  good 
light  upon  the  machine  so  that  the  cog  wheels  could  be  seen 
revolving  at  a  distance  of  fifteen  feet  from  the  machine. 
When  plaintiff  worked  on  this  machine  two  weeks  prior  to 
the  accident  there  was  a  cover  over  the  gearing.  When,  how, 
•or  by  whom  the  cover  was  removed  does  not  appear  in  the  evi- 
dence. 

The  material  facts  in  the  record  are  uncontroverted.  The 
cog  wheels  in  which  plaintiff  was  injured  were  uncovered 
and  in  plain  view  of  the  plaintiff  while  operating  the  ma- 
chine. The  place  where  the  machine  stood  was  well  lighted. 
The  revolving  cogs  could  be  plainly  seen  fifteen  feet  from  the 
machine.  They  were  just  above  the  level  of  plaintiff's  head 
and  in  front  of  him.  It  was  impossible  that  he  did  not  see 
them  the  number  of  times  he  was  required  to  move  the  lever 
while  at  work  on  the  machine  before  the  accident.  Plaintiff 
swears  that  when  he  reached  up  to  move  the  lever  at  the  time 
he  was  injured  he  was  looking  at  the  lever.  If  he  was  looking 
at  the  lever  at  that  moment  it  is  impossible  to  believe  he  did 
not  see  the  uncovered  revolving  cogs  which  were  only  about 
four  inches  from  the  lever.  The  danger  of  getting  his  hand 
in  contact  with  the  revolving  cog  wheels  was  obvious  and  ap- 
parent There  was  nothing  between  him  and  the  cog  wheels 
to  intercept  or  to  interfere  with  his  vision.  The  inference 
and  conclusion  are  irresistible  that  the  plaintiff  had  full  and 
complete  knowledge  of  the  situation  and  the  danger  of  putting 
his  hand  in  contact  with  the  revolving  machinery.  He  was 
an  experienced  servant  of  mature  years,  and  must  be  held 
ehargeable  with  the  knowledge  of  the  fact  that  there  was  no 
cover  over  the  cog  wheels;  and  that  he  assumed  the  risk  of 
this  defect  in  the  machine.  Republic  Iron  Co.  v.  Lee,  227 
lU.  246.  Certainly  no  one  had  a  better  opportunity  than 
plaintiff  to  know  of  this  defect.  It  was  not  hidden  or  latent. 
Knowledge  of  the  conditions  confronting  him  for  a  half  hour 
or  an  hour  while  he  was  at  the  machine  was,  to  a  man  of 
plaintiff's  age  and  experience,  knowledge  of  the  dangers  aris- 

VOL.  CLVI. — ^20. 
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ing  therefrom.  Chicago  &  Eastern  111.  R.  Co.  v.  Heerey,  2 
111.  492.  "In  Browne  v.  Siegel,  Cooper  &  Co.,  191  111.  2i 
it  is  said  that  even  if  the  master  fails  in  his  duty  to  fumi 
the  servant  a  place  ordinarily  safe  in  which  to  work,  a 
there  are  to  the  knowledge  of  the  servant  defects  wliich  renc 
the  place  unsafe,  the  servant  is  held  to  have  assumed  1 
hazard,  for  he  cannot  go  on,  with  knowledge  of  the  dang 
without  complaint  until  he  is  injured,  and  then  hold  1 
master  liable."  See  also  McCormick  Machine  Co. 
Zakzewski,  220  HI.  522. 

In  Armour  v.  Brazeau,  191  111.  117-127,  it  was  said:  ' 

^^,^  a  defect  in  an  appliance  is  open  and  obvious  so  that  by  1 

KSf  exercise  of  ordinary  care  in  the  use  of  the  appliance  the  e 

SE.--  ploye  will  have  knowledge  of  the  defect,  he  is  bound  to  ta 

^jj  notice  of  the  defect.    He  cannot  presume  a  fact  against  ] 

•*"* J  own  knowledge,  and  assume  that  a  defect,  open  to  his  obser 

***;^.  tion,  does  not  exist."     To  the  same  effect  are  Lake  Erie 

^Z  Western  R.  R.  Co.  v.  Wilson,  189  111.  89 ;  and  E.  St.  L.  I.  e 

-*  Co.  V.  Crow,  155  id.  74. 

•J  We  are  of  the  opinion  that  the  plaintiff  assumed  the  rig 

•J  of  his  employment  and  waived  all  claims  against  the  defer 

ant  for  damages  in  case  personal  injury  resulted  from  su 

1  danger.    Browne  v.  Siegel,  Cooper  &  Co.,  supra;  Cichowi 

i  V.  International  Packing  Co.,  206  111.  346. 

The  peremptory  instruction  offered  at  the  close  of  all  t 
evidence  should  have  been  given.  The  judgment  of  the  £ 
prior  Court  is  reversed  with  a  finding  of  facts. 

Reversed  with  finding  of  facts. 


Ella  Varnum^  Appellee,  v.  American  Bonding  &  Trust  Coi 
pany  et  al..  Appellants. 

Gen.  No.  15,034. 

1.    JUDOKENTS— "ii?Aa<  etiaential  to  entitle  defendant  to  have  defa 
Met  aside.    To  entitle  defendants  to  have  a  default  set  aside  it  is  i 
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only  necessary  that  tliey  should  show  that  they  have  a  good  defense  on 
the  merits  but  also  that  they  have  exercised  diligence  in  presenting 
their  defense  by  plea,  and  unless  they  show  such  diligence  the  court 
does  not  abuse  its  discretion  in  refusing  to  set  aside  the  default. 

2.  Judgments — what  not  ahotoing  of  diligence  upon  motion  to  %et 
ande  default.  The  fact  that  the  attorney  for  the  defendant  gave  pleas 
to  his  assistants  to  file,  unconnected  with  a  showing  that  such  pleas 
were  filed  or  what  was  done  with  them,  does  not  show  diligence  which 
will  require  the  setting  aside  of  a  default. 

3.  DrvoBCE — what  not  essential  to  validity  of  order  allou^ing  tem- 
porary alimony.  The  fact  that  in  a  proceeding  in  which  temporary  ali- 
mony is  adjudged  the  court  subsequently  adjudicates  that  the  com- 
plainant to  whom  the  allowance  was  made  was  not  the  wife  of  the  de- 
fendant, does  not  affect  the  validity  of  such  order. 

4.  Pbactice — right  of  defendant  to  notice  of  inquest  of  damages. 
If  a  defendant  has  appeared  in  an  action  he  is  entitled  to  notice  of  a 
motion  for  an  inquest  of  damages  and  has  the  right  to  contest  the  ques- 
tion of  damages  notwithstanding  he  is  in  default  upon  the  merits. 

Action  in  debt.  Appeal  from  the  Superior  Court  Cook  county;  the 
Hon.  WiLLABD  M.  McEwEN,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October,  1908.  Affirmed.  Opinion  filed  June 
3,  1010.    Rehearing  denied  June  17,  1910. 

Clabk  Varnum,  for  appellants. 

Wells  &  Kelly,  for  appellee. 

Mb.  Justice  Smith  delivered  the  opinion  of  the  court. 

The  appeal  in  this  case  is  prosecuted  by  appellants  from 
an  order  of  the  Superior  Court  denying  their  motion  to  set 
aside  a  default  and  a  judgment  thereon  for  want  of  a  plea. 

In  Hitchcock  v.  Herzer,  90  111.  543,  it  is  said :  "It  is  the 
settled  and  long  established  rule  in  this  State,  that  a  motion 
to  set  aside  a  default  is  addressed  to  the  sound  legal  discre- 
tion of  the  court  in  which  it  is  made,  and  unless  there  has 
been  a  palpable  abuse  of  such  discretion  appellate  courts  will 
not  interfere." 

The  question  presented  by  the  record  is  whether  the  trial 
.  court  abused  its  discretion  in  refusing  to  vacate  the  judg- 
ment To  entitle  the  defendants  to  have  the  default  set  aside, 
it  was  not  only  necessary  to  show  that  they  had  a  defense  on 
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the  merits,  but  also  that  they  had  exercised  diligence  in  pi 
senting  their  defense  by  plea,  and  unless  they  showed  siw 
diligence  the  court  did  not  abuse  its  discretion  in  refusing 
set  aside  the  default  Farber  v.  Bolotnikoff,  131  111.  Ap 
345.  A  default  will  not  be  set  aside,  although  the  defen 
ant  may  show  that  he  had  a  good  defense,  when  it  does  n 
appear  that  he  exercised  proper  diligence.  Mendell  v.  Kii 
ball,  85  111.  582. 

It  appears  from  the  ajEdavit  of  appellant  Vamum,  fih 
and  read  in  support  of  the  motion,  that  appellants'  attome 
Schaefer,  gave  to  EUingson,  his  assistant,  the  pleas  of  the  d 
fendants,  and  directed  him  to  file  them  in  this  cause  on  Mar< 
6,  1906;  that  EUingson  left  the  office  of  Schaefer  and  i 
turned  in  about  a  half  an  hour  and  stated  he  had  filed  tl 
pleas. 

The  affidavit  of  EUingson  says  that  the  pleas  were  prepare 
and  that  he  was  directed  to  file  them,  but  he  cannot  remei 
ber  and  has  no  independent  recollection  as  to  the  filing  of  ti 
pleas. 

These  two  affidavits  are  the  only  evidence  offered  on  tl 
hearing  of  the  motion  to  show  diligence  in  filing  the  plea 
The  evidence  fails  to  show  that  the  pleas  were  filed.  The  a 
fidavits  fail  to  show  the  exercise  of  proper  diligence  on  tl 
part  of  the  defendants  in  presenting  their  defense.  This  f ai 
ure  to  show  diligence  justified  the  trial  court  in  denying  tl 
motion,  even  though  there  had  been  a  showing  of  a  meritoi 
ous  defense  to  the  action.    Schultz  v.  Meiselbar,  144  HI.  2 

In  our  opinion,  the  pleas  attached  to  the  affidavits  ar 
the  affidavits  themselves  do  not  show  a  meritorious  defeni 
to  the  cause  of  action  set  forth  in  the  declaration  filed  in  tl 
cause.  It  appears  from  the  declaration  that  the  action  wi 
upon  an  appeal  bond  given  on  an  appeal  to  this  court  from  t 
order  entered  in  the  Circuit  Court  of  Cook  county  on  Jan 
ary  5, 1901,  directing  appellant  Varnum  to  pay  Ella  Vamu] 
the  sum  of  $50  on  account  of  her  solicitor's  fees,  and  the  fu 
ther  sum  of  ten  dollars  per  week  as  temporary  alimony  pen« 
ing  the  final  disposition  of  her  bill  for  separate  maintenanc 
It  is  also  averred  in  the  declaration  that  the  order  was  a 
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firmed  on  said  appeal  by  this  court ;  and  that  appellant  Var- 
num has  not  paid  the  plaintiff  in  that  action  the  amomit  of 
the  judgment  in  the  bond  mentioned,  or  any  part  thereof, 
but  has  refused  so  to  do. 

In  the  first  place,  the  affidavits  say  that  the  defendants 
have  a  meritorious  defense  to  the  whole  of  the  plaintiff^s 
claim  as  shown  by  the  pleas  which  the  affiant  believes  were 
filed,  and  that  the  defense  is  shown  by  the  pleas  of  the  de- 
fendants, but,  the  facts  constituting  the  defense  are  not  set 
forth  in  the  affidavit  so  that  the  court  could  determine  wheth- 
er or  not  the  defendants  had  any  defense  to  the  bond  sued 
on.  The  affidavit  sets  out  a  conclusion  only  and  not  the  facts. 
An  affidavit  should  state  the  facts  showing  a  meritorious  de- 
fense, rather  than  a  verification  of  the  pleadings. 

In  the  second  place,  we  do  not  think  that  if  the  averment  of 
the  pleas  be  true,  that  by  the  final  decree  in  the  case  the  Cir- 
cuit Court  adjudged  and  decreed  that  appellant  Vamum  was 
not  the  husband  of  the  complainant  Ella  Vamum,  and  dis- 
missed her  bill  and  denied  her  the  relief  prayed  for,  that  the 
decree  as  set  out  in  the  pleas  was  a  defense  to  the  action  on 
the  bond.  The  decree  is  not  set  forth  in  the  pleas.  The  plead- 
er's opinion  or  conclusion  as  to  its  legal  effect  is  averred. 
The  pleas  are  plainly  susceptible  to  the  construction  which 
must  be  given  to  them,  that  the  order  for  temporary 
alimony  and  solicitor's  fees  was  by  the  decree  annulled,  ab- 
rogated and  set  aside,  from  and  after  the  date  of  the  decree. 
It  does  not  follow  that  because  the  Circuit  Court  decided  that 
the  complainant  in  that  case  was  not  the  wife  of  appellant 
Vamum  the  order  for  temporary  alimony  and  solicitor's  fees 
was  improperly  entered,  or  that  the  amount  thereof  was  not 
due  to  the  plaintiff  when  the  final  decree  was  entered.  In 
Jenkins  v.  Jenkins,  91  111.  167,  the  court  said:  "We  are 
not  aware  that  it  has  ever  been  regarded  as  a  prerequisite  to 
obtaining  a  decree  for  alimony  and  solicitor's  fees,  pending 
a  divorce  suit,  that  the  complainant  should  establish  to  the 
satisfaction  of  the  court  that  she  was  entitled  to  decree  for 
divorce.  Where  a  bill  is  pending  for  divorce  it  has  always 
been  regarded  proper  for  the  court  to  enter  an  order  requir- 
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ing  the  defendant  to  pay  the  solicitor's  f eets.  *  *  *  It  has, 
however,  been  suggested  by  counsel,  in  argument,  that  the 
decree  for  divorce  was  reversed  by  this  court,  which  necessi- 
tates a  reversal  of  this  order.  The  mere  fact  that  the  decree 
of  divorce  was  reversed  does  not  require  a  reversal  of  this 
order;  in  other  words,  the  reversal  of  the  decree  is  not  a 
ground  of  reversal  here.  Appellee  no  doubt  obtained  the  serv- 
ices of  counsel  to  present  her  case  in  this  court  on  the  faith 
of  the  order  that  was  entejed  requiring  the  payment  of  so- 
licitor's fees,  and  it  would  now  be  manifestly  unjust,  after 
the  services  have  been  rendered,  to  vacate  the  order  on  the 
ground  that  appellee  was  not  successful  in  her  action."  See 
also  Brown  v.  Brown,  18  111.  App.  445. 

It  is  urged,  however,  that  the  principal  object  is  to  do 
justice  between  the  parties  and  not  to  permit  one  party  to 
obtain  and  retain  an  unjust  advantage,  (Mason  y. 
McNamara,  67  111.  274),  and  as  the  application  to  set 
aside  the  default  and  judgment  was  made  at  the  same  term 
.of  court  at  which  the  judgment  was  entered,  that  the  mer- 
itorious defense  of  appellants  was  more  important  than  the 
question  of  diligence.  Waugh  v.  Suter,  3  Brad.  271 ;  Allen 
V.  Hoffman,  12  Brad.  573. 

In  Sharon  v.  Sharon,  84  Calif.  424,  cited  by  appellant, 
on  the  mandate  of  the  Supreme  Court  on  an  appeal  from 
an  order  granting  alimony  being  filed,  the  plaintiff  moved 
the  trial  court  for  judgment  against  the  executor  of  the 
original  defendant  who  had  been  substituted  as  defendant, 
for  alimony  under  the  original  order,  as  the  same  was  modi- 
fied by  the  Supreme  Court.  The  defendant  opposed  the 
motion,  and  introduced  evidence  showing  that  the 
original  order  or  judgment  against  the  defendant's  testate 
was  based  on  a  certain  written  declaration  or  contract  of 
marriage  signed  by  the  plaintiff  and  original  defendant,  on 
which  the  court  found  that  the  parties  had  been  married; 
that  before  the  application  for  alimony  was  made,  the  origi- 
nal defendant  had  instituted  an  action  in  the  Circuit  Court 
of  the  United  States  against  the  plaintiff  By  the  name  of 
Sarah  Althea  Hill  for  the  purpose  of  obtaining  a  decree 
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canceling  the  identical  contract  upon  which  the  court  based 
its  order  for  alimony,  on  the  ground  that  it  was  fabricated, 
false  and  forged;  and  the  defendant  introduced  the  record 
showing  that  the  proceedings  had  culminated  in  a  decree  as 
of  September  9,  1885,  that  the  instrument  was  "false, 
counterfeited,  fabricated,  forged  and  fraudulent,  and  is  there- 
fore utterly  null  and  void,"  and  perpetually  enjoined  Sarah 
Althea  Hill,  her  heirs,  etc.,  from  claiming  any  interest  there- 
under, and  from  making  any  use  of  said  instrument  in  evi- 
dence or  otherwise. 

The  court  held  that  the  United  States  Court  had  jurisdic- 
tion of  the  parties  and  subject-matter  and  that  its  judgment 
was  binding  and  conclusive ;  that  imder  that  decree  there  was 
no  marriage,  and  without  a  marriage  there  could  be  no  di- 
vorce, and  there  could  be  no  judgment  for  alimony. 

It  is  apparent,  we  think,  from  a  mere  statement  of  the 
Sharon  case,  that  the  facts  and  the  principles  applicable 
thereto  are  clearly  distinguishable  from  the  case  at  bar. 
When  the  question  of  alimony  in  that  case  was  finally  pre- 
sented to  the  court,  there  had  been  an  adjudication  by  a  court 
having  jurisdiction  of  the  subject-matter  and  the  parties 
that  there  had  been  no  marriage  between  the  parties,  and  this 
adjudication  was  properly  set  up  and  offered  in  evidence  pre- 
senting a  complete  bar  to  the  application.  In  the  case  at  bar 
no  such  showing  was  made,  on  the  application  for  alimony, 
so  far  as  this  record  shows,  and  an  allowance  was  made 
which,  on  appeal  to  this  court,  was  affirmed.  An  appeal  bond 
was  given,  coiiditioned  as  usual,  to  the  effect  that  if  the  ap- 
pellant Varnum  duly  prosecuted  his  appeal  with  effect  and 
paid  the  amount  of  the  judgment  or  decree  with  costs,  inter- 
est, etc.,  in  case  the  judgment  should  be  affirmed  by  this 
court,  then  the  obligation  should  be  void,  otherwise  it  was  to 
remain  in  full  force  and  virtue.  The  judgment  was  affirmed* 
This  action  is  on  the  bond.  The  alimony  and  solicitor's  fees 
decreed  had  all  matured  and  were  due  and  payable  at  the 
time  the  final  decree  was  entered  dismissing  the  bill  on  final 
bearing.  The  allowance  was  made  to  enable  Ella  Varnum  to 
litigate  the  issues  under  her  bill,  and  for  her  support  during 
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the  litigation,  and  it  was  properly  made  under  the  Jenkins 
case,  supra,  and  the  decision  of  this  court  on  appeal.  We 
think,  therefore,  the  subsequent  decree,  set  out  in  the  pleas, 
was  and  is  no  bar  to  this  action  on  the  appeal  bond. 

The  case  of  Wright  v.  .Wright,  6  Texas,  29,  and  O'Haley 
V.  O'Haley,  31  Texas,  602,  cited  by  appellant,  are  contrary  to 
the  holding  in  the  Jenkins  case,  supra,  and  cannot  be  followed 
in  this  State. 

We  fully  agree  with  the  contention  of  appellants  that  hav- 
ing appeared  in  the  case  they  were  entitled  to  notice  of  the 
motion  for  the  inquest  of  damages,  for  they  had  the  undoubt- 
ed right  to  contest  the  damages  at  such  inquest  (Kalkaska 
Mfg.  Co.  V.  Thomas,  17  111.  App.  235)  but,  if  no  meritorious 
defense  was  shown,  there  was  no  reversible  error  in  refusing 
to  set  aside  the  default  and  judgment. 

Finding  no  reversible  error  in  the  record  the  judgment  is 
affirmed. 

A-ffirmed. 


Oil,  Paint  &  Drug  Publishing  Company,  Appellee^  v.  Ed- 
mund H.  Stroud,  Appellant. 

Gen.  No.  15,040. 

L  JDoBPOBATiONS— 40%en  foreign  doing  huainest  in  ihia  aiaie  eontrary 
to  aiaiuie.  Held,  upon  the  facts  alleged  in  the  defendant's  plea  ad- 
mitted by  the  plaintiff's  demurrer  that  the  plaintiff  corporation  could 
not  legally  begin  or  maintain  this  action  whether  the  contract  sued 
on  was  made  in  this  State  or  elsewhere,  because  such  plaintiff,  a  foreign 
corporation,  was  doing  business  in  this  State  without  having  complied 
with  the  statute. 

2.  CoBFOBATiONS — effect  of  act  of  1905  upon  status  of  foreign  eor- 
porationa  doing  buaineae  in  this  state  contrary  to  provisions  of 
previous  act.  If  under  the  statutes  in  force  when  the  action  la  com- 
menced the  plaintiff  could  not  legally  institute  or  maintain  the  same, 
the  subsequent  repeal  of  such  statute  without  a  saving  clause  does  not 
improve  or  change  the  status  of  such  plaintiff. 
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Assumpsit.  Appeal  from  the  Superior  Ck)urt  of  Cook  cotmty;  the 
Hon.  Mabcus  Kavanaoh,  Judge,  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  October  term,  1908.  Reversed  and  remanded.  Opin- 
ion filed  June  3,  1910. 

Statement  by  the  Court.  This  action  in  assumpsit  to  re- 
cover a  balance  claimed  to  be  due  for  advertising  ordered  by 
appellant  and  inserted  by  appellee  in  its  publication,  known 
as  The  Oil,  Paint  &  Drug  Reporter,  comes  to  this  court  on 
appeal  from  a  judgment  of  the  Superior  Court.  Appellee, 
Oil,  Paint  &  Drug  Publishing  Company,  sues  as  a  corpora- 
tion, organized  and  existing  under  the  laws  of  the  State  of 
New  Jersey.  Appellant  is  in  the  machinery  business  in 
Chicago,  Illinois. 

The  declaration  consists  of  the  common  counts.  The  pleas 
filed  by  the  defendant  were  the  general  issue,  and  two  amend- 
ed special  pleas,  the  first  of  which  alleging,  that  the  plaintiff 
is  a  foreign  corporation,  organized  for  pecuniary  profit; 
that  it  is  not  a  telegraph  company,  nor  an  insurance,  bank- 
ing or  loan  company;  that  at  the  time  of  entering  into  the 
contract  sued  on,  and  ever  since  then,  it  was  and  has  been 
transacting  business  in  Illinois;  that  the  plaintiff  had  not,  at 
the  time  of  the  conunencement  of  this  suit,  nor  has  it  since, 
filed  in  the  office  of  the  Secretary  of  State  of  the  State  of  Illi- 
nois a  copy  of  its  charter  or  articles  of  incorporation,  nor  a 
statement  of  the  capital  stock  represented  in  the  State  of 
Illinois  nor  a  statement  showing  the  name  and  address  of  its 
agent  in  this  State,  nor  has  it  paid  into  the  office  of  said 
Secretary  of  State  upon  the  portion  of  its  capital  represented 
in  this  State  taxes  equal  to  those  required  of  similar  corpora- 
tions formed  within  this  State,  or  iiny  fees ;  that  plaintiff  had 
and  maintained  an  office  or  place  of  business  in  the  city  of 
Chicago,  State  of  Illinois,  and  had  an  agent  to  act  on  its 
behalf  thereabouts,  and  that  plaintiff  was  so  transacting  busi- 
ness in  the  State  of  Illinois  without  complying  with  the  pro- 
visions of  the  statute  of  Illinois. 

The  second  special  plea  is  more  general  in  character,  but 
it  avers  that  the  plaintiff  did  business  in  this  State  at  the 
time  of  the  making  of  the  contract  with  the  defendant,  and 
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that  it  wholly  failed  and  neglected  to  comply  with  the  statute 
of  this  State  in  relation  to  foreign  corporations  doing  busi- 
ness in  this  State.  It  avers  failure  of  the  plaintiff  to  desig- 
nate some  person  as  agent  or  representative  in  this  State  on 
whom  legal  service  of  process  might  be  had,  and  its  failure 
and  neglect  to  file  in  the  office  of  the  Secretary  of  State  of  Illi- 
nois a  copy  of  its  charter  or  articles  of  incorporation,  or  a 
copy  of  its  certificate  of  incorporation,  or  a  statement,  duly 
sworn  to,  of  the  portion  of  its  capital  stock  which  was  repre- 
sented in  Illinois,  and  its  failure  to  pay  to  the  Secretary  of 
State  the  fees  required  by  law. 

To  these  special  pleas  a  general  and  special  demurrer  was 
sustained  by  the  court,  and  the  defendant  elected  to  stand  by 
his  amended  pleas.  On  the  trial  a  judgment  was  entered 
against  the  defendant. 

CiUTTY  Bros.  &  Jabvis,  for  appellant 

Feeguson  &  GooDNOw,  for  appellee. 

Mr.  Justice  Smith  delivered  the  opinion  of  the  court 
The  error  relied  upon  by  the  appellant  for  reversal  is  the 
sustaining  of  the  demurrer  to  the  special  pleas. 

In  our  opinion  the  pleas  allege  facts  which,  if  true,  consti- 
tute a  complete  bar  to  the  action.  The  action  was  commenced 
March  10,  1904.  The  pleas  allege  the  facts  existing  at  that 
time  in  relation  to  the  non-compliance  by  the  plaintiff  with 
the  provisions  of  the  statute  then  in  force.  The  demurrer 
admitted  the  facts  to  be  true.  Upon  the  facts  so  alleged  and 
admitted  the  plaintiff  could  not  legally  begin  or  maintain  the 
action,  whether  the  contract  sued  on  was  made  in  this  State 
or  elsewhere,  because  the  plaintiff,  a  foreign  corporation,  was 
doing  business  in  this  State  without  having  complied  with 
the  statute.  United  Lead  Co.  v.  Eeedy  Elevator  Co.,  124 
111.  App.  174,  and  authorities  there  cited;  Same  v.  Same, 
222  HI.  199 ;  Tenn.  Packing  &  P.  Co,  v.  Fitzgerald,  140  111. 
App.  430 ;  J.  Walter  Thompson  Co.  v.  Whitehed,  185  111. 
454;   Supreme  Order  Iron  Hall  v.  Grigsby,  178  id.  57;. 
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Swing  V.  Thomas,  120  111.  App.  235;  Buell,  Keceiver,  v. 
Breese  Mill  &  Grain  Co.,  65  111.  App.  271 ;  Pope  v.  Hanke^ 
155  HI.  617. 

The  only  ground  urged  in  argument  in  support  of  the  de- 
murrer is  that  the  act  upon  which  the  pleas  are  based  was  re- 
pealed by  the  act  in  force  July  1,  1905,  without  any  saving 
clause,  and  that  this  took  from  the  pleas  all  their  legal 
foundation. 

This  contention  is  without  merit,  in  our  opinion.  Under 
the  statutes  in  force  when  this  action  was  commenced,  the 
plaintiff  could  not  legally  institute  or  maintain  the  action  un- 
der the  facts  admitted  by  the  demurrer.  The  subsequent  re- 
peal of  the  statute  by  the  act  of  1905  (if  that  act  repealed  it) 
did  not  affect  this  action. 

For  the  error  indicated  in  sustaining  the  demurrer  to  the 
amended  special  pleas  the  judgment  is  reversed  and  the  cause 
is  remanded* 

Reversed  and  remanded. 


Eldorado  Jewelry  Company,  Appellee,  v.  Christian  J.  Wer- 
ner et  al.,  Appellants. 

Gen.  No.  15,048. 

Contracts — when  fraud  defense  to  action  upon,  at  law,  A  contract 
for  the  purchase  of  merchandise  will  not  be  enforced  against  the  pur- 
chaser if  he  has  been  induced  to  enter  into  such  contract  by  fraud  and 
misrepresentation. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the  Cir- 
cuit Court  of  Cook  county;  the  Hon.  Mebritt  W.  Pinckney,  Judge,  pre- 
siding. Heard  in  the  Branch  Appellate  Court  at  the  October  term, 
1908.    Eeyersed  with  finding  of  facts.    Opinion  filed  June  3,  1910. 

Statement  by  the  Court.  This  is  a  suit  brought  by  the 
Elgin  Jewelry  Company  against  Christian  J.  Werner  and 
Julius  M.  Ranney,  retail  merchants  in  Chicago,  for  damages 
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for  breach  of  an  alleged  contract  for  the  sale  of  jewelry.  A 
trial  was  had  before  the  court  without  a  jury,  and  the  plain- 
tiff had  judgment  for  $167.20. 

It  appears  from  the  record  that  on  December  3,  1903,  an 
agent  of  the  plaintiff,  by  the  name  of  McCarthy,  called  upon 
the  defendants  in  Chicago,  and  represented  himself  as  a 
salesman  for  the  Elgin  Jewelry  Company,  but  that  he  was 
really  doing  business  for  the  Elgin  National  Watch  Co.  De- 
fendant, Werner,  informed  him  he  did  not  wish  to  buy  any 
goods.  McCarthy  then  said,  "Won't  you  buy  goods  when  you 
can  deal  with  such  a  concern  as  the  Elgin  iN'ational  Watch 
Co.  ?"  In  the  same  conversation  McCarthy,  in  response  to 
a  query  on  the  part  of  the  defendant,  how  he  could  sell  the 
goods,  samples  of  which  he  exhibited,  so  cheaply,  said  that 
"formerly  we  threw  away  the  scraps  after  making  the  move- 
ments of  the  watches ;  now  we  utilize  them  in  making  jewelry 
of  them.  What  formerly  went  to  waste,  we  now  use,  and 
that  is  why  we  can  make  and  sell  jewelry  at  less  than  half 
price."  McCarthy  further  said  that  the  president  of  the  Elgin 
National  Watch  Co.  was  president  of  the  Elgin  Jewelry  Co. 
and  that  the  latter  company  was  under  the  same  management 
as  the  Elgin  National  Watch  Co.  The  defendant,  .Werner, 
then  responded  that  if  that  was  the  case  and  everything  was 
as  he  represented,  and  he  was  dealing  with  the  Elgin  Na- 
tional Watch  Co.,  as  McCarthy  represented,  he  would  give 
an  order.  McCarthy  asked  defendant,  "Have  you  ever  been 
through  the  Elgin  National  Watch  Company's  plant  ?"  To 
this  defendant  said,  "No."  McCarthy  then  said,  "I  would 
invite  you  to  come  out  to  our  plant  and  examine  it,  and  I  will 
introduce  you  to  the  president  of  the  company,  who  is  a  very 
pleasant  man  and  you  will  have  the  finest  reception  you  ever 
had  in  your  life."  The  defendant  then  asked,  "Would  that 
be  the  president  of  the  Elgin  Watch  Company  ?"  and  McCar- 
thy said,  "Yes,  the  finest  man  you  ever  met." 

This  conversation  was  overheard  by  Frank  Newman,  a 
clerk  in  the  employ  of  the  defendants  who  testified,  "I  was 
standing  at  the  show  case  at  the  time  McCarthy  came.  He 
said,  *I  am  from  the  Elgin  Jewelry  Co.,  which  is  the  same 


Digitized  by 


Google 


Chicago — Fibst  Disteict — June,  1910.         817 

Eldorado  Jewelry   Co.  v.   Werner,   156  111.   App.   315. 

as  the  Elgin  National  Watch  Co,  and  has  the  same  president 
and  run  under  the  same  firm  name,  the  Elgin  National 
Watch  Company.  They  are  manufacturing  jewelry  from  the 
scraps  they  used  to  throw  away  from  the  works  of  the 
watches.'  That  is  about  all  that  I  heard.  I  went  away,  he 
was  showing  samples  of  jewelry." 

The  defendant  then  gave  an  order  in  substance  as  fol- 
lows: 

Elgin  Jewelry  Company,  Manufacturing  Jewelers, 
Elpn,  m. 

Free  with  this  order;  gold  filled  guaranteed  watch;  trade 
certificates  representing  face  value  of  $2,500;  1000  circu- 
lars; cash  $500  to  merchant  showing  best  business.  Total 
amount  of  order  $197.60. 

Provision  that  if  vendee  will  sell  no  goods  at  less  profit 
than  is  usually  charged  on  jewelry  then  vendor  guarantees 
he  will  make  33^  per  cent,  per  annum  provided  he  uses  ordi- 
nary diligence. 

Succeeding  4  pages  specifications  of  order,  etc. 

Warranty  to  replace  in  5  years  goods  wearing  unsatis- 
factorily. 

Statement  that  vendee  has  read  all  foregoing  6  pages  and 
it  is  satisfactory  to  be  delivered  via  American  Express  Co. 

On  December  8,  1903,  the  plaintifF  delivered  the  jewelry 
and  watch  to  the  TJ.  S.  Express  Co.  at  Iowa  City,  Iowa,  and 
the  showcase  to  the  Chicago,  Milwaukee  &  St.  Paul  K.  R  Co. 
at  Elgin,  December  5,  1903.  The  jewelry  arrived  in  Chicago 
December  19,  1903,  or  shortly  before  that  date.  On  Decem- 
ber 19,  1903,  the  defendants  wrote  the  plaintiflF  as  follows: 
"We  regret  to  have  to  return  the  jewelry  sent  us  as  neither 
the  case  nor  the  advertising  matter  has  come,  and  even  should 
they  now  come,  we  would,  at  this  late  hour  before  Christmas, 
not  have  time  to  properly  attend  to  the  matter,"  etc. 

On.  January  11,  1904,  defendants  wrote  the  plaintiff  that 
they  had  just  received  notice  from  the  Chicago,  Milwaukee 
&  St.  Paul  Railroad  that  they  had  a  case  for  them  shipped  by 
the  plaintiff,  and  notified  the  plaintiff  that  they  would  not  ac- 
cept the  case. 
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This  action  was  commenced  by  the  plaintiff  against  the  de- 
fendants March  14,  1904. 

It  was  not  until  this  time  that  the  defendants  discovered 
that  they  had  not  been  dealing  with  the  Elgin  National  Watch 
Company,  as  they  supposed,  and  some  time  thereafter  they 
learned  the  following  facts  shown  by  the  record. 

The  Elgin  Jewelry  Co.  and  the  Elgin  National  Watch  Co, 
are  not  and  have  never  been  the  same  companies  or  in  any 
way  connected  with  each  other,  or  affiliated  with  each  other. 
The  Elgin  Jewelry  Co.  never  had  a  factory  at  Elgin,  Illinois. 
It  occupied  a  small  back  room  in  an  office  building  in  Elgin, 
in  charge  of  a  young  lady.  No  stock  was  kept  there  and  no 
business  was  done  there  except  of  a  routine  and  unimportant 
character.  The  presidents  of  the  companies  were  never  the 
same  man.  The  Elgin  Jewelry.  Co.  was  organized  in  1903, 
by  Theodore  O.  Loveland,  James  L.  Kecords  and  Charles  W. 
Harrison  as  commissioners. 

A  bill  of  complaint  was  filed  in  Circuit  Court  of  Kane 
county,  Illinois,  by  the  Elgin  National  Watch  Company 
against  the  Elgin  Jewelry  Company  setting  forth  the  incorpo- 
ration of  complainant,  change  of  name  from  National  Watch 
Co.  to  Elgin  National  Watch  Co.,  location  at  Elgin  in  1865 
and  the  continuous  manufacture  by  complainant  at  Elgin  of 
watch  movements ;  the  use  thereon  of  the  name  "Elgin"  as  a 
trade  mark ;  favorable  reputation  acquired  by  the  product  of 
the  Elgin  National  Watch  Co.,  under  the  name  "Elgin"  and 
the  identification  of  its  product  and  business  by  that  name  so 
that  the  name  "Elgin"  as  applied  to  watches,  jewelry  or  simi- 
lar articles  has  acquired  in  the  trade  and  with  the  public  a 
well  defined  meaning  indicative  of  the  Elgin  National  Watch 
Co.,  its  product  and  business.  That  Williard  F.  Main  and 
Milbert  F.  Price,  co-partners  as  Williard  F.  Main  &  Co., 
prior  to  1902,  manufactured  jewelry  at  Iowa  City,  la.,  and 
under  the  name  of  Puritan  Manufacturing  Co.  and  Equitable 
Manufacturing  Co.  until  December,  1902,  sold  at  wholesale 
jewelry,  watches,  watch  movements,  clocks,  time  pieces, 
silverware  and  similar  articles,  with  jobbing  and  wholesale 
offices  at  Iowa  City,  la.,  and  Chicago,  IlL ;  that  about  Decem- 
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ber,  1902,  said  Main  &  Price  sold  the  wholesale  business  con- 
ducted by  them  under  the  name  Equitable  Manufacturing 
Co.  to  Theodore  O.  Loveland  and  James  L.  Records ;  that 
soon  thereafter  Charles  W.  Harrison  became  interested  in  the 
business  and  that  these  three  persons  conducted  the  business 
so  purchased  until  some  time  in  February,  1903,  under  the 
name  Equitable  Manufacturing  Co. ;  that  at  that  time  these 
persons  conceived  the  fraudulent  scheme  of  using  the  name 
Elgin  Jewelry  Co.,  for  the  purpose  of  selling  jewelry,  clocks, 
watches,  watch  movements  and  similar  articles  and  thereupon 
began  the  use  of  that  name;  that  the  word  "Elgin"  in  the 
said  name  was  selected  solely  because  of  the  high  reputation 
and  standing  of  the  Elgin  National  Watch  Co.  and  its 
product,  and  because  of  the  close  association  and  identifica- 
tion of  the  word  "Elgin"  with  the  Elgin  National  Watch 
Co.  and  the  use  of  the  word  "Elgin"  by  the  public  to  desig- 
nate the  Elgin  National  Watch  Co.  and  its  product  and  the 
fact  that  the  association  of  the  word  "Elgin"  had  become  in 
the  minds  of  buyers  and  the  public  extended  from  watch 
movements  to  watches,  clocks,  time  pieces  and  jewelry  in  gen- 
eral; that  thereupon  traveling  salesmen  and  representatives 
of  the  said  Loveland,  Records  and  Harrison  were  instructed 
and  advised  by  them  to  use  and  employ  the  said  name  Elgin 
Jewelry  Company  in  the  exploitation  and  sale  of  watch  move- 
ments, watches,  clocks,  time  pieces,  jewelry  and  similar  arti- 
cles, and  to  state  to  and  assure  buyers  that  the  Elgin  Jewelry 
Company  and  the  Elgin  National  Watch  Co.  were  the  same 
establishment  and  were  identical  and  in  order  to  give  appar- 
ent color  and  justification  of  said  fraudulent  scheme  and 
^)lan  and  to  further  deceive  both  retailers  who  should  pur- 
chase, and  the  public  and  buyers  generally,  the  said  Loveland, 
Records  and  Harrison  on  the  25th  day  of  February,  1903,  ap- 
plied to  the  Secretary  of  State  of  Illinois  for  a  license  to  form 
a  corporation  under  the  name  Elgin  Jewelry  Co. ;  that  there- 
upon the  said  persons  proceeded  to  open  alleged  books  of  sub- 
scription; that  after  taking  stock  subscriptions  and  filing  a 
report,  the^  Secretary  of  State  issued  a  certificate  of  incorpo- 
ration under  the  name  Elgin  Jewelry  Co.,  which  certificate, 
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however,  was  not  recorded  with  the  Kecorder  of  Deeds  of 
Kane  county,  where  the  principal  office  of  the  company  was 
stated  to  be  located,  but  that  the  said  articles  of  incorpora- 
tion were  not  recorded  with  the  Kecorder  of  Deeds  of  Kane 
county,  Illinois,  until  September  6,  1904,  and  that  said  Kec- 
ords,  Loveland  and  Harrison  refrained  from  filing  said  cer- 
tificate deliberately  and  purposely;  and  that  until  the  said 
certificate  was  filed  the  Elgin  Jewelry  Co.  was  not  a  corpora- 
tion suable  in  the  courts  of  the  State  of  Illinois  by  the  Elgin 
National  Watch  Co. 

The  bill  avers  that  Loveland,  Records  and  Harrison  were 
each  and  all  residents  of  the  city  of  Iowa  City,  Iowa,  and  did 
not  and  never  have  transacted  any  business  in  the  city  of  El- 
gin; that  neither  they  nor  the  said  pretended  corporation, 
Elgin  Jewelry  Co.,  ever  had  any  factory,  works  or  business  in 
Elgin ;  that  a  sham  place  of  business  was  maintained  consist- 
ing of  two  small  rooms  in  an  office  building  in  charge  of  a 
young  woman  who  received  mail  and  transmitted  it  without 
attention  to  Iowa  City,  and  that  all  business  obtained  under 
the  name  Elgin  Jewelry  Co.  was  and  is  transacted  and  at- 
tended to  at  or  from  the  city  of  Iowa  City,  la.,  or  Chicago, 
m.,  and  that  said  pretended  corporation,  the  assumption  of 
the  name  Elgin  Jewelry  Co.  and  the  establishment  and  main- 
tenance of  the  pretended  offices  at  Elgin  are  all  merely  shams 
devised,  executed  and  maintained  for  the  purpose  of  obtain- 
ing and  maintaining  alleged  colorable  right  to  the  use  of  the 
name  'TElgin"  in  the  said  corporate  style  and  in  this  way  to 
deceive  the  public  and  profit  and  trade  upon  the  reputation 
and  business  of  the  Elgin  National  Watch  Co. 

That  the  business  of  Loveland,  Records  and  Harrison  con- 
sisted in  selling  watches,  watch  movements,  jewelry,  clocks 
and  similar  articles,  and  was  and  now  is  conducted  actively 
by  the  said  Loveland,  Records  and  Harrison  at  Iowa  City, 
Iowa,  and  Chicago,  Illinois,  and  is  carried  on  by  means  of 
traveling  salesmen  who  visit  storekeepers  throughout  the 
United  States  and  who  were  and  now  are  by  the  said  Love- 
land, Records  and  Harrison  instructed  to  represent  them- 
selves as  the  agents  of  the  Elgin  National  Watch  Co.  as  sell- 
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ing  Elgin  watches,  as  being  authorized  and  empowered  by 
the  Elgin  l^ational  Watch  Co.  to  grant  exclusive  agencies  for 
the  sale  of  Elgin  watches  and  that  the  Elgin  National  Watch 
Co.  has  lately  gone  into  the  manufacturing  of  jewelry, 
watches,  clocks,  time  pieces  as  well  as  watch  movements,  and 
that  the  Elgin  Jewelry  Co.  is  one  and  the  same  institution 
as  the  Elgin  National  Watch  Co. ;  and  that  the  product  of  the 
Elgin  Jewelry  Co.,  which  is  in  reality  made  in  the  city  of 
Iowa  City,  Iowa,  or  Chicago,  Illinois,  or  elsewhere  outside 
of  the  city  of  Elgin,  is  the  product  of  the  Elgin  National 
Watch  Co.  and  is  entitled  to  all  the  faith  and  credit  which  at- 
taches to  that  company's  manufacture ;  that  in  furtherance  of 
said  fraudulent  scheme  said  Loveland,  Eecords  and  Har- 
rison prepared  letter  heads  containing  representations  of  a 
watch  bearing  conspicuously  the  name  ^^Elgin"  on  the  dial. 
Said  letter  heads  also  exhibit  the  words  "Elgin  Jewelry  Co., 
incorporated,  Elgin,  Illinois ;  wholesale  jewelers  and  jobbers 
in  watches,  jewelry,  clocks,  etc.,  importers  of  diamonds,  1010 
Atwood  Building,  Chicago."  And  said  salesmen,  agents  and 
representatives  of  the  said  Loveland,  Becords  and  Harrison 
were  and  are  enabled  to  and  do  represent  themselves  as  the 
agents  and  representatives  of  the  Elgin  National  Watch  Co., 
and  that  said  pretended  corporation  Elgin  Jewelry  Co.  is 
the  Elgin  National  Watch  Co.  and  are  enabled  to  do  so  by 
reason  of  the  use  of  the  name  "Elgin''  and  the  false  and  pre- 
tended address  and  place  of  business  as  at  Elgin,  Illinois,  all 
of  which  representations  are  untrue.  Said  entire  scheme  in 
its  adoption,  development  and  actual  employment  was  and 
is  with  full  knowledge  on  the  part  of  the  said  Loveland, 
Eecords  and  Harrison  and  each  of  them,  of  the  aforesaid 
well  established  reputation  of  the  Elgin  National  Watch  Co. 
and  the  identification  of  its  business  and  product  by  and  with 
the  name  "Elgin''  and  the  identification  in  the  mind  of  the 
public  of  watch  movements,  watches,  clocks,  time  pieces  and 
jewelry  oflFered  for  sale  or  sold  under  or  with  the  name 
"Elgin'*  in  any  way  as  the  product  of  the  Elgin  National 
Watch  Co.,  and  the  universal  association  in  the  mind  of  the 
public  of  the  word  "Elgin"  with  the  Elgin  National  Watch 
Vol.  clvi. — ^21. 
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Co.^  and  was  devised  by  the  said  Loveland,  Becorda  and 
Harrison,  and  each  of  them  for  the  purpose  of  deceiving  and 
gulling  the  public  and  passing  oflF  watches,  watch  movements, 
clocks,  time  pieces  and  jewelry  not  manufactured  by  the 
Elgin  National  Watch  Co.,  as  and  for  its  product,  and  to 
enable  the  said  Elgin  Jewelry  Co.  to  personate  the  Elgin 
National  Watch  Co.,  and  as  a  result  of  this  scheme  and  these 
methods  and  the  use  of  the  word  "Elgin"  they  were  and  now 
are  enabled  to  and  do  deceive  buyers,  customers  and  the  pub- 
lic, and  are  enabled  to  and  do  sell  and  now  are  selling  large 
quantities  of  watches,  watch  movements,  clocks,  time  pieces 
and  jewelry  not  made  by  the  Elgin  National  Watch  Co.  as 
and  for  the  manufacture  of  that  company  whereby  its  repu- 
tation and  trade  are  injured,  and  the  said  Loveland,  Records 
and  Harrison  are  enabled  to  profit  greatly  at  the  expense  of 
the  Elgin  National  Watch  Go.'s  reputation,  and  are  enabled 
to  and  do  sell  large  quantities  of  watches,  watch  movements, 
clocks,  time  pieces,  and  jewelry  which  but  for  the  false  and 
fraudulent  use  of  the  word  "Elgin"  as  aforesaid,  would  not 
be  sold  or  disposed  of  and  that  the  products  so  sold  by  the 
said  Loveland,  Eecords  and  Harrison  are  of  low  grade  and 
quality. 

The  bill  avers  the  filing  of  a  bill  in  equity  in  the  United 
States  Circuit  Court  for  the  Cedar  Rapids  Division  of  the 
Northern  District  of  Iowa  on  the  23rd  day  of  February, 
1904,  by  the  Elgin  National  Watch  Co.,  against  Theodore 
O.  Loveland,  James  L.  Eecords  and  Charles  W.  Harrison,  in 
which  the  Elgin  National  Watch  "^o.  set  out  the  facts  and 
circumstances  herein  alleged  and  t.ic  fraudulent  method  of 
said  Loveland,  Eecords  and  Harrison,  and  their  false  and  de- 
ceptive use  of  the  name  "Elgin ;"  their  sham  office  at  Elgin, 
and  their  systematic  and  fraudulent  personation  of  the  Elgin 
National  Watch  Co.  and  in  said  bill  prayed  for  an  injunction 
enjoining  and  restraining  the  defendants  from  the  use  of 
the  word  "Elgin"  or  any  like  word  in  connection  with  tho 
manufacture  or  exploitation  of  watches,  watch  movements, 
time  pieces,  clocks  or  jewelry  or  any  name  containing  the 
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word  ^^Igin'^  as  a  business  name  or  style  and  from  persona- 
ting the  Elgin  National  Watch  Company. 

That  thereafter  on  April  4,  1904,  the  defendants  entered 
appearance;  that  on  May  9,  1904,  a  motion  for  preliminary 
injunction  was  made  by  the  Elgin  National  Watch  Co.  based 
upon  verified  bill  of  complaint,  affidavits  and  exhibits.  Said 
motion  was  argued  and  that  thereafter  a  general  and  special 
demurrer  was  filed  which  was  also  argued,  and  that  after  due 
consideration  on  August,  25,  1904,  the  court  overruled  the 
demurrer  and  granted  an  injunction  in  substantially  the 
terms  prayed,  and  enjoining  the  defendants  from  using  or 
employing  the  word  "Elgin"  or  any  like  word  in  connection 
with  the  manufacture,  exploitation  or  sale  of  watches,  watch 
movements,  clocks,  time  pieces  or  jewelry,  or  in  any  way, 
unless  upon  and  in  connection  with  the  genuine  products  and 
manufacture  of  complainant,  and  from  using  the  name 
"Elgin  Jewelry  Company,"  or  any  name  of  which  the  word 
"Elgin,"  is  a  part,  as  the  business  name  or  style  under  which 
to  sell  such  goods,  and  from  representing  or  stating  in  any 
way  that  said  defendants  or  said  Elgin  Jewelry  Company  are 
complainant,  the  same  as  complainant,  or  connected  with  or 
authorized  in  any  way  by  complainant.  The  court  refused 
to  enjoin  the  completion  of  the  pretended  corporate  organiza- 
tion of  the  Elgin  Jewelry  Co.  by  the  filing  of  its  charter  in 
the  office  of  the  Becorder  of  Deeds  of  Kane  county,  and 
thereafter  on  the  6th  day  of  September,  1904,  the  said  Love- 
land,  Becords  and  Harrison  filed,  or  caused  to  be  filed  in 
the  office  of  the  Becorder  of  Deeds  of  Kane  county,  the 
certificate  of  incorporation  of  said  pretended  Elgin  Jewelry 
Co.,  and  thereupon  and  not  until  then,  the  Elgin  Jewelry 
Co.  became  a  corporation  which  could  be  sued  by  the  Elgin 
National  Watch  Co. 

The  Elgin  Jewelry  Co.  is  continuing  the  business  and  since 
the  date  of  filing  the  charter  has  continued  the  business  of 
said  Loveland,  Becords  and  Harrison,  who  are  also  its 
officers,  directors  and  agents  and  who  own  all  but  one  share  of 
its  capital  stock  and  who  are  actually  conducting  its  busi- 
ness and  are  using  the  name  "Elgin"  as  a  sham  and  means 


Digitized  by 


Google 


324  Appellate  Coubts  of  Illinois. 

Eldorado  Jewelry  Co.  ▼.  Werner,  156  111.  App.  315. 

of  stealing  the  trade  and  good  will  of  the  Elgin  Nations 
Watch  Co.  and  of  selling  their  products  and  articles  as  < 
tho  manufacture  of  the  Elgin  National  Watch  Co.  and  d 
ceiving  and  defrauding  the  public.  That  the  Elgin  Jewell 
Co.  is  collecting  money  on  contracts  obtained  by  said  Lov 
land,  Records  and  Harrison  through  their  fraudulent  persoi 
ation  of  the  Elgin  National  Watch  Co.  before  the  filing  < 
the  articles  of  incorporation  of  the  Elgin  Jewelry  Co.,  an 
since  the  filing  of  the  said  articles,  the  Elgin  Jewelry  Cc 
by  agents  and  salesmen,  has  been  and  now  is  with  full  know 
edge  of  the  rights  of  the  Elgin  National  Watch  Co.,  and  wit 
the  deliberate  fraudulent  purpose  and  intention  of  persoi 
ating  that  company  and  selling  the  product  of  the  Elgi 
Jewelry  Co.,  as  and  for  the  product  of  the  Elgin  Nationi 
Watch  Co.,  represented  and  now  are  representing  themselvi 
as  the  agents  of  the  Elgin  National  Watch  Co.,  as  sellin 
Elgin  watches  and  being  authorized  and  empowered  by  tl 
Elgin  National  Watch  Co.  to  grant  exclusive  agencies  fc 
the  sale  of  Elgin  watches;  that  the  Elgin  National  Watc 
Co.  has  recently  gone  into  the  manufacture  of  jewelr 
watches,  clocks  and  time  pieces  as  well  as  watch  movements 
that  the  Elgin  Jewelry  Co.  is  one  and  the  same  institutio 
as  the  Elgin  National  Watch  Co.,  and  that  the  product  c 
the  Elgin  Jewelry  Co.,  which  is  made  in  reality  at  low 
City,  la.,  or  elsewhere  outside  of  the  city  of  Elgin,  is  th 
product  of  the  Elgin  National  Watch  Co.  and  is  entitled  t 
all  the  faith  and  credit  which  attaches  to  that  company' 
manufacture,  and  that  said  salesmen  and  representatives  ar 
enabled  to  and  do  represent  themselves  as  the  agents  an 
representatives  of  the  Elgin  National  Watch  Co.,  and  tha 
the  Elgin  Jewelry  Co.  is  the  Elgin  National  Watch  Co.,  an 
are  enabled  to  do  so  by  reason  of  the  name  "Elgin"  and  th 
false  and  pretended  address  and  place  of  business  at  Elgii 
all  of  which  representations  are  untrue.  As  the  result  larg 
quantities  of  watches,  watch  movements,  time  pieces  an 
jewelry,  not  manufactured  by  the  Elgin  National  Watd 
Co.  or  in  any  way  authorized  by  it,  are  by  the  Elgin  Jewelr; 
Co.  sold  and  palmed  off  on  the  public  as  of  the  Elgin  Nation 
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al  Watch  Company's  manufacture;  and  that  all  of  the 
fraudulent  practices  of  the  said  Loveland,  Kecords  and  Har- 
rison have  been  continued  and  carried  on  by  the  Elgin 
Jewelry  Co.  without  change. 

On  November  21,  1904,  the  bill  of  complaint  was  taken 
as  confessed  and  the  following  decree  was  entered  thereon: 

"This  cause  coming  on  to  be  heard  upon  the  verified  bill 
of  complaint  herein,  due  service  of  process  having  been  had 
on  the  defendant,  and  the  defendant  in  open  court  having 
confessed  each  and  all  of  the  allegations  of  said  bill  of  com- 
plaint, the  court  finds: 

That  it  has  jurisdiction  both  of  the  subject  matter  of  this 
cause  and  of  the  parties  hereto;  that  the  allegations  of  the 
bill  of  complaint  are  true ;  that  defendant  by  its  conduct  as 
set  out  in  said  bill  of  complaint  has  been  guilty  of  unfair 
competition  with  complainant,  and  that  complainant  is  en- 
titled to  the  relief  prayed. 

It  is  thereupon  ordered,  adjudged  and  decreed  that  said 
defendant  Elgin  Jewelry  Company,  its  officers,  agents,  serv- 
ants, salesmen,  clerks  and  employes  be,  and  they  each  and  all 
hereby  are  perpetually  enjoined  and  restrained  from  using 
or  employing  the  word  ^Elgin'  or  any  like  word  in  connection 
with  the  manufacture,  exploitation  or  sale  of  watches,  watch 
movements,  clocks,  time  pieces  or  jewelry  or  in  any  way  un- 
less upon  and  in  connection  with  the  genuine  product  and 
manufacture  of  complainant,  and  from  using  the  name 
'Elgin  Jewelry  Company,'  or  any  name  of  which  the  word 
'Elgin'  is  a  part,  as  a  business  name  or  style,  and  from 
representing  or  stating  in  any  way  that  said  Elgin  Jewelry 
Co.  is  complainant,  the  same  as  complainant,  or  connected 
with  or  authorized  in  any  way  by  complainant;  that  the 
Elgin  Jewelry  Company  or  any  other  than  complainant,  is 
the  manufacturer  of  the  Elgin  watch;  that  said  Elgin 
Jewelry  Company  under  said  name  or  otherwise,  has  a  busi- 
ness establishment  or  manufacture  or  doec  business  at  Elgin ; 
and  further,  from  doing  any  act  or  thing,  or  using  any  name 
or  names  whatsoever  calculated  to  induce  the  belief  that  said 
Elgin  Jewelry  Co.  is  complainant,  or  that  any  product  of- 
fered for  sale  or  sold  by  it  is  authorized  or  manufactured  by 
or  in  any  way  connected  with  complainant,  or  its  factory; 
and  that  writs  of  injunction  issue  to  this  effect;  that  com* 
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plainant  is  entitled  to  recover  of  and  from  said  defenda] 
the  profits  realized  by  it  by  reason  of  its  wrongful  condu 
complained  of  in  the  bill  of  complainant,  and  also  all  dai 
ages  which  have  resulted  to  complainant  by  reason  of  defen 
ant's  unfair  competition.  Complainant  having  elected 
waive  an  accounting  of  damages  and  profits,  the  court  fin< 
the  sum  of  one  dollar  in  lieu  thereof." 

In  the  latter  part  of  1904,  the  name  of  the  Elgin  Jewel] 
Company  was  changed  to  Eldorado  Jewelry  Company,  ai 
in  1908  the  proceedings  and  papers  in  this  case  were  amen 
ed  accordingly. 

Chablxs  a.  Williams,  for  appellants. 

Fltnn  &  Lyon,  for  appellee. 

Mb.  Justice  Smith  delivered  the  opinion  of  the  court 
The  record  contains  no  contradiction  of  the  testimony  < 
Werner  and  Newman  as  to  the  representations  made  by  tl 
plaintiff,  through  McCarthy,  at  the  time  the  defendants  mac 
the  order  for  the  goods  upon  which  this  action  is  brough 
The  evidence  shows  that  the  representations  made  by  M 
Carthy  were  false;  that  they  were  designed  to  and  did  d 
eeive  the  defendants,  and  through  such  deception  the  defen( 
ants  were  led  to  believe  that  they  were  dealing  with  tl 
Elgin  National  Watch  Company.  They  believed,  and  ha 
reason  to  believe,  they  were  offered  and  were  purchasix 
goods  manufactured  by  the  latter  company.  The  evident 
convinces  us  that  the  plaintiff  intended  to  deceive  the  defen< 
ants  as  to  the  character  of  the  goods,  and  also  as  to  the  oorp 
ration  the  defendants  were  dealing  with.  The  represent 
tions  made  to  the  defendant  were  a  part  of  the  fraudulei 
scheme  formed  by  the  officers,  manager  and  agents  of  tl 
plaintiff  to  deceive  the  public  and  the  purchasers  of  its  good 
not  only  as  to  the  character  and  value  of  the  goods,  but  as  1 
the  institution  offering  the  goods  to  the  trade.  The  fal{ 
representations  made  were  material,  in  our  opinion,  an 
the  fraud  practiced  vitiated  and  renders  voidable  the  allege 
contract  of  purchase.    Upon  the  facts  shown  by  the  evidenc 
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the  law  will  not  afford  the  plaintiff  a  remedy.  National 
Bank  v.  Hall,  101  U.  S.  43 ;  Boston  Ice  Co.  v.  Potter,  123 
Mass.  28 ;  Arkansas  Smelting  Co,  v.  Belden  Co.,  127  tJ.  S. 
379;  Mueller  v.  North  Western  University,  195  HL  236; 
Elgin  National  Watch  Co.  v.  Laveland  et  al.,  182  Fed. 
Rep.  41. 

The  evidence  shows  that  the  goods  shipped  by  the  plaintiff, 
and  rejected  by  the  defendants,  were  different  from  the 
samples  exhibited  by  McCarthy,  and  did  not  correspond 
with  them  in  any  particular.  The  defendant  Werner  opaied 
the  package,  while  the  express  company's  messenger  waited, 
and  examined  the  goods.  He  testified  that  they  did  not  corre- 
spond with  the  samples  exhibited  to  him  in  any  particular. 
His  evidence  on  this  point  is  uncontradicted.  The  defend- 
ants, therefore,  rightfully  rejected  the  goods. 

It  appears  without  dispute  that  the  goods,  by  the  terms  of 
the  contract,  were  to  be  shipped  by  the  American  Express 
Company.  Delivery  to  the  United  States  Express  Company 
was,  therefore,  not  a  delivery  to  the  defendants,  until  the 
goods  reached  them,  and  they  were  then  rejected  by  the  de- 
fendants as  above  stated.  The  title  never  passed  to  the  de- 
fendants. 

The  judgment  is  reversed  with  a  finding  of  fact. 

Reversed  with  finding  of  fact 


Mears  Slasrton  Lumber  Company,  v.  District  Council  of 
Chicago  of  the  United  Brotherhood  of  Carpenters  and 
Joiners  of  America  et  aL 

The  People  of  the  State  of  Illinois,  Appellee,  v.  John  J.  Brit« 
tain  et  al.,  Appellaunts. 

Gen.  No.  15,068. 

1.  Injunctions — when  should  he  obeyed.  If  the  court  had  jurigdic- 
tion  to  grant  the  injunction  in  question  it  should  be  obeyed  while  it 
remains  in  force. 
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2.  Injunctions — who  hound  to  obey.  A  person  having  knowledge 
of  the  existence  of  an  injunction  though  not  a  party  to  the  proceed- 
ing in  which  it  was  granted  is  bound  to  obey  the  same. 

3.  Injunctions — propriety  of  in  connection  with  Btrikes,  The  right 
to  strike  is  recognized  by  the  courts  but  a  conspiracy  to  ruin  the  busi- 
ness of  an  employer  of  labor  by  means  of  picketing,  boycotting,  etc., 
is  unlawful  and  the  injunctive  process  of  the  court  may  be  employed  to 
defeat  such  conspiracy. 

4.  Contempt— ^c/ki*  not  essential  to  proceeding  for,  A  petition  is 
not  essential  to  initiate  contempt  proceedings.  If  a  rule  to  show  cause 
is  supported  by  affidavits  the  requirements  of  the  law  are  observed. 

5.  Contempt — when  technical  objections  cotne  too  late.  Technical 
objections  first  made  on  appeal  come  too  late  and  are  deemed  to  have 
been  waived. 

6.  Habeas  corpus — when  order  of  discharge  void.  An  order  of  dis- 
charge entered  in  a  habeas  corpus  proceeding  by  and  through  the  mis- 
prision of  the  clerk  is  void  and  may  be  set  aside  after  the  lapse  of  the 
term  of  entry. 

Bill  in  chancery.  Appeal  from  the  Circuit  Court  of  Cook  coimty; 
the  Hon.  Geobge  A.  Carpenter,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term  1008.    Affirmed.    Opinion  filed  June  16,  1910. 

John  D.  Fabbell  and  Daniel  L.  Cbuice,  for  appellants. 

Mayee^  Meyer  &  Austbian  and  James  G.  Elsdon,  for 
appellee. 

Mb.  Pbesidino  Justice  Holdom  delivered  the  opinion  of 
the  court. 

Appellants  prosecute  this  appeal  in  an  eflFort  to  reverse 
an  order  of  the  Circuit  Court  entered  July  8,  1908,  finding 
them  guilty  of  violating  an  injunction  in  the  chancery  suit 
above  entitled,  restraining  the  calling  of  strikes  against 
complainants,  picketing  their  plants  or  the  buildings  in  proc- 
ess of  erection,  for  which  they  were  furnishing  materials  in 
the  shape  of  lumber  and  mill  work,  and  from  maintaining  a 
boycott  against  them  or  their  product,  and  punishing  each  of 
appellants  by  a  jail  sentence  of  thirty  days.  The  order  finds 
that  appellants  wilfully  and  knowingly  violated  and  aided  and 
abetted  in  violating  the  injunction,  in  that  they  did  "inter- 
fere with,  hinder  and  obstruct  the  business  of  said  complain- 
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ant,  and  that  said  respondents  did  on  said  last  mentioned 
date  drive  together  in  an  automobile  to  each  of  a  large  num- 
ber of  buildings  then  being  constructed  by  the  persons  and 
firms,  or  a  large  number  of  them,  last  above  named,  and 
did  then  and  there  order  a  strike  on  said  buildings,  because 
there  was  then  and  there  being  used  upon  said  buildings 
lumber  and  material  furnished  by  said  complainant;  that 
on  each  and  every  of  said  buildings  there  were  then  and  there 
employed  by  the  persons  above  named,  who  were  constructing 
said  buildings  as  aforesaid,  carpenters,  among  whom  were 
then  and  there  members  of  said  defendant's  District  Council 
of  Chicago  of  the  United  Brotherhood  of  Carpenters  &  Join- 
ers of  America,  and  that  upon  such  strike  being  ordered  by 
the  said  respondents,  Charles  G.  Grassell,  George  H.  Lakey 
and  John  J.  Brittain  and  all  of  the  carpenters  so  employed  on 
each  of  said  buildings  did  then  and  there  leave  work  upon 
said  buildings  aforesaid,  and  that  thereupon  all  carpenter 
work  on  each  of  said  buildings  was  stopped ;  and  that  the  car- 
penters 80  called  out  on  strike  as  aforesaid  were  ready  and 
willing  and  desired  to  work,  but  obeyed  said  orders  to  strike 
by  the  wrongful  acts  of  said  respondents,  as  aforesaid.  And 
that  said  contractors,  as  aforesaid,  were  then  and  there  in- 
formed by  said  respondents  that  they,  said  contractors,  could 
not  use  lumber  or  materials  theretofore  furnished  or  there- 
after to  be  furnished  and  delivered  by  said  complainant." 

Without  reviewing  the  evidence,  which  is  somewhat 
lengthy,  consisting  of  numerous  affidavits,  which  we  have  read 
with  much  care,  we  are  satisfied  that  they  furnish  abundant 
facts  sustaining  the  findings  of  the  chancellor  as  above  set 
forth,  and  that  such  acts  of  appellants  constituted  and  were 
a  violation  of  the  injunctional  order. 

The  bill  sets  forth  that  complainant  is  engaged  at  Chicago 
in  the  business  of  manufacturing  and  selling  lumber  and 
general  mill  work,  and  has  invested  upwards  of  $200,000  in 
its  plant  and  equipment,  and  that  its  annual  volume  of  busi- 
ness exceeds  one  million  dollars ;  that  it  has  many  contracts 
in  hand  for  future  delivery  that  it  is  able  to  fill  if  unmo- 
lested by  the  defendant  Unions  and  their  members;  that 


Digitized  by 


Google 


330  Appei*late  Courts  op  Illinois. 

Mean  81ayton  Lumber  Co.  ▼.  District  Council,  166  III.  App.  S27« 


many  of  such  contracts  are  for  lumber  and  mill  work  to  be 
delivered  to  and  used  in  the  construction  of  a  number  of 
buildings  in  process  of  erection  at  Chicago;  that  but  for 
the  interference  of  the  Union  defendants  and  their  members, 
complainant  is  able  to  procure  workmen  in  all  its  branches 
to  do  its  full  complement  of  work,  so  that  all  its  contracts 
can  be  filled  at  a  wage  and  work  hour  satisfactory  to  com- 
plainant and  its  workmen;  that  these  Unions  in  April,  1908, 
endeavored  to  force  upon  complainant  an  increase  in  the 
wages  of  its  workmen  and  a  shortening  of  their  hours  of  labor ; 
that  on  complainant's  refusing  to  submit  to  these  demands,  a 
strike  was  called  by  the  Unions  and  about  seventy-five  of  com- 
plainant's workmen,  members  of  the  defendant  Unions,  quit 
its  employment.  The  quitting  of  these  men  on  the  strike  called 
by  the  defendant  Unions  resulted  in  a  temporary  suspension 
of  complainant's  business.     Thereafter  complainant  succeed- 
ed in  engaging  a  few  non-union  men,  but  owing  to  the  defend- 
ant Unions  and  their  members  and  accomplices  having  estab- 
lished a  system  of  picketing,  boycotting  and  unlawful  inter- 
ference with  the  workmen  at  its  plant  and  the  buildings  where 
it  was  supplying  material,  it  was  not  able  to  obtain  men  in 
sufficient  numbers  to  operate  its  plant  and  carry  out  its  con- 
tracts ;  that  large  numbers  of  men  have  refused  to  work  for 
complainant  because  they  fear  the  defendants  and  the  picket 
line  with  sluggers  which  the  defendant  Unions  and  their 
members  were  maintaining  at  its  plant  and  other  places 
where  it  was  engaged  in  fulfilling  its  contracts,  and  that  many 
men  employed  since  the  strike  was  declared,  have  quit  their 
work  owing  to  like  fears;  that  the  defendant  Unions  and 
their  members  have  conspired  together  to  unlawfully  stop 
the  business  of  complainant  imless  it  complies  with  the  un- 
lawful demand  to  operate  what  is  known  as  a  closed  shop, 
composed  solely  of  members  of  defendant  Unions,  and  to 
accede  to  the  demand  made  for  an  increased  scale  of  wages 
and  decreased  hours  of  labor;  that  the  boycott  established 
seeks  to  induce  and  compel  builders  and  contractors  "to  re- 
fuse to  use  lumber,  mill  work  or  other  material  furnished  by 
any  employer  or  manufacturer  against  whom  said  organiza- 
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tions,  or  either  of  them  have  a  grievance,  and  by  threatening 
any  one  who  does  use  such  material,  lumber  or  mill  work 
with  a  strike  on  such  job  or  building  where  such  mill  work, 
lumbei"  or  material  is  used,  and  by  preventing  members  of 
said  defendant  organizations  from  working  on  any  other 
building  or  job." 

The  bill  sets  forth  in  detail  acts  which  constitute  a  boycott 
and  charges  specifically  that  the  defendants  are  maintaining 
a  large  force  of  pickets  about  complainant's  milling  plant, 
and  that  professional  sluggers  have  been  hired  to  intimidate 
its  workmen  and  have  succeeded  in  doing  so ;  that  the  pickets 
follow  the  lumber  of  complainant  to  its  destination  and  have 
called  and  will  continue  to  call,  unless  restrained  from  so 
doing,  strikes  on  the  buildings  where  such  lumber  or  ma- 
terial is  used,  if  it  is  not  rejected;  that  such  boycotting  and 
picketing,  if  continued,  will  result  in  the  ruin  of  complain- 
ant's business.  It  is  further  charged  that  the  defendant 
Unions  are  voluntary  organizations  of  carpenters  and  join- 
ers ;  that  their  members  are  constantly  changing,  and  that  all 
of  them  are  financially  irresponsible,  and  that  complainant 
is  without  remedy  unless  protected  in  its  rights  by  the  re- 
straining power  of  a  court  of  equity.  The  Unions  and  their 
members,  as  far  as  known,  and  their  officers,  both  officially 
and  as  individuals,  are  made  parties  defendant.  An  injunc- 
tion in  the  terms  of  the  prayer  of  the  bill  was  granted,  and 
all  the  appellants  except  Brittain  were  parties  to  the  bill. 
The  form  of  the  bill  is  not,  as  we  can  see,  open  to  serious  ob- 
jection. It  is  in  all  its  material  averments  and  prayer  for 
relief  substantially,  both  in  principle  and  fact,  in  accord  with 
the  bills  in  Franklin  Union  No.  4  v.  The  People,  220  111. 
355;  Barnes  v.  Typographical  Union  No.  16,  232  ib,  424; 
and  in  its  boycott  aspect  not  unlike  Piano  &  Organ  Workers 
International  Union  of  America  v.  The  Piano,  Organ  &  Sup- 
ply Co.,  124  111.  App  353. 

The  court  had  jurisdiction  to  grant  the  injunction  and 
it  was  therefore  bound  to  be  obeyed  while  it  remained  in 
force.  If  it  was  too  broad  in  its  operation  the  court  should 
have  been  n:K)ved  to  modify  it.     No  one  had  the  right  to  dis- 
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obey  it.  Brittain,  it  is  insisted,  is  immune  from  the  opera- 
tion of  the  injunction  because  he  was  not  a  party  to  the  bill. 
This  argument  has  been  urged  before  and  held  to  be  without 
force  where  such  party  had  actual  knowledge  of  the  injunc- 
tion. On  this  point  the  court  say,  in  O'Brien  v.  The  People, 
216  HI.  354:  "The  fact  that  some  of  the  plaintiffs  in  error 
were  not  parties  to  the  injunction  suit  and  were  not  served 
with  process  and  had  no  notice  of  the  application  for  the  in- 
junction, or  were  not  served  by  the  officer  of  the  court  with 
such  injunction,  is  immaterial,  so  long  as  it  is  made  to  appear 
that  they  had  actual  notice  of  the  contents  of  the  injunction 
ordered  and  issued  by  the  court."  While  Brittain  was  not 
a  party  to  the  bill,  yet  the  proof  in  the  record  abundantly 
demonstrates  that  he  had  knowledge  that  the  injunction  had 
been  ordered  and  the  writ  issued,  as  well  as  knowledge  of  its 
terms,  and  with  such  knowledge  he  deliberately  and  in  con- 
junction with  his  co-appellants  violated  it  in  the  manner  and 
by  the  means  set  forth  in  the  order  adjudging  appellants 
guilty  of  contempt.  It  was  therefore  in  accord  with  prece- 
dent to  proceed  against  Brittain  and  to  discipline  him  for 
such  violation. 

We  are  satisfied  that  the  evidence  in  the  record  sustains 
the  finding  of  the  court  that  all  of  the  appellants  wilfully  dis- 
obeyed the  injunction,  and  that  they  did  the  several  acts  set 
forth  in  the  order  adjudging  them  guilty  of  contempt 

The  other  questions  remaining  for  our  determination  are 
embraced  in  the  contention  that  the  appellants  had  all  been 
discharged  from  a  former  sentence  of  imprisonment  for  the 
same  offense  under  writs  of  habeas  corpus. 

The  record  shows  that  on  May  26, 1908,  Judge  Carpenter, 
then  of  the  Circuit  Court,  sitting  as  a  chancellor,  on  the  mo- 
tion of  complainant  entered  a  rule  on  appellants  and  others 
to  show  cause,  on  May  29,  1908,  why  they  should  not  be  at- 
tached for  contempt  of  court  for  violating  the  injunction. 
On  the  return  day  of  the  rule,  appellants  failing  to  appear, 
after  a  hearing  they  were  found  guilty  of  the  contempt  set 
forth  in  the  rule  and  a  sentence  of  thirty  days  in  the  Cook 
county  jail  was  imposed  upon  each  of  them.    It  was  subse- 
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quently  made  to  appear  that  a  copy  of  the  rule  to  show  cause 
was  not  served  upon  appellants,  or  any  other  notice  of  con- 
tempt proceedings  given  to  them.  On  June  1,  1908,  all  the 
appellants  appeared  in  person  and  by  counsel  before  Judge 
Carpenter,  and  entered  a  motion  to  vacate  the  order  of  May 
29,  1908.  These  proceedings  were  continued  until  the  next 
day,  when  writs  of  habeas  corpus  were  granted  and  appel- 
lants were  enlarged  on  bail,  and  the  hearing  on  the  writs  and 
motions  to  vacate  the  order  of  commitment  was  continued 
imtil  June  11,  1908,  to  be  heard  by  Chancellor  Mack  of  the 
Circuit  Court.  All  these  matters  were  heard  as  directed  be- 
fore Judge  Mack,  and  he  found  that  the  order  of  commit- 
ment was  without  jurisdiction  because  appellants  had  not  re- 
ceived any  notice  of  the  rule  or  of  the  hearing.  The  proceed- 
ings before  Judge  Mack  were  embodied  in  an  appropriate 
certificate  of  evidence.  From  this  it  appears  that  the  court 
found  that  the  contentions  of  appellants  that  there  was  a 
failure  to  serve  either  of  them  with  notice  sufficient  to  bring 
them  within  the  jurisdiction  of  the  court  to  be  dealt  with  for 
the  contempt  recited  in  the  rule  to  show  cause,  was  well 
taken,  and  he  thereupon  vacated  and  set  aside  both  the  rule 
of  May  26,  1908,  and  the  order  of  commitment  of  May  29, 
1908.  The  record  further  shows  that  Judge  Mack  entered 
a  new  rule  on  the  appellants  to  show  cause  before  Judge 
Carpenter,  on  June  16,  1908,  why  they  should  not  be  com- 
mitted for  a  contempt  of  court  in  violating  the  injunction  in 
the  original  chancery  case,  in  the  same  terms  as  that  original- 
ly entered  by  Judge  Carpenter.  At  this  time  all  of  appel- 
lants were  in  court  before  Judge  Mack,  who  called  them  all 
to  the  bar  of  the  court,  when  he  entered  the  rule,  and  verbal- 
ly informed  each  of  them  of  its  contents  and  of  the  time  of 
the  return  of  the  rule,  and  that  it  was  returnable  before  Judge 
Carpenter.  By  misprision  of  the  clerk,  and  without  any  au- 
thority of  the  court,  an  Order  was  entered  June  11,  1908, 
in  the  habeas  corpus  proceedings,  discharging  the  appellants. 
On  June  18,  1908,  tliat  order  was  expunged  from  the  record 
by  Judge  Mack,  the  court  finding  that  the  orders  had  been  en- 
tered by  mistake  and  misprision  of  the  clerk  and  without  any 
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authority  or  direction  of  the  court.  The  court  at  the  same 
time  dismissed  the  several  petitions  for  habeas  corpus. 

On  June  19,  1908,  the  appellants  appeared  before  Judge 
Carpenter  in  response  to  the  rule  entered  by  Judge  Mack  and 
objected  to  the  jurisdiction  of  the  court  to  proceed  averring 
the  insufficiency  of  the  bill  and  discharge  in  habeas  corpus, 
but  the  court  held  that  these  objections  were  of  no  valid  force 
and  proceeded  to  and  did  hear  the  proofs,  and  on  July  8, 
1908,  adjudged  appellants  guilty  of  the  contempt  charged 
and  punished  them,  and  these  are  the  same  proceedings  and 
hearing  from  which  appellants  prosecute  this  appeal. 

The  method  of  procedure  against  appellants  for  contempt 
was  by  affidavits.  No  petition  was  filed.  None  was  necesr 
sary.  The  rule  being  supported  by  affidavits  met  the  r^ 
quirements  adjudged  sufficient  in  Franklin  Union  No.  4  v. 
The  People,  supra,  and  Flannery  v.  The  People,  225  HI.  62. 
As  said  in  the  Flannery  case:  "It  is  admitted  that  a  con- 
tempt proceeding  for  the  violation  of  a  writ  of  injunction 
may  be  commenced  either  by  petition  or  affidavits.  It  is  suf- 
ficient if,  either  by  petition  or  sworn  statements,  the  matter 
complained  of  is  brought  to  the  attention  of  the  court."  The 
rule  to  show  cause  in  terms  directed  that  the  hearing  should 
be  had  on  affidavits  theretofore  filed,  and  it  was  so  heard. 
This  also  was  effective  and  no  violation  of  appellants'  legal 
rights.  The  contention  that  appellants  were  in  court  under 
the  writs  of  habeas  corpus  and  therefore  exempt  from  proc- 
ess of  any  other  kind,  is  conclusively  negatived  by  the  fact, 
disclosed  by  the  record,  that  they  were  in  court  in  the  original 
chancery  cause  moving  to  vacate  the  rule  to  show  cause  and 
the  commitment  entered  against  them,  and  that  they  pre- 
vailed, and  that  no  order  was  at  that  time  entered  in  either 
of  the  habeas  corpus  cases.  Furthermore,  that  objection  is 
raised  on  review  for  the  first  time.  It  comes  too  late.  The 
objection,  if  available  in  the  trial  court,  is  waived  if  not  there 
made. 

The  record  conclusively  shows  that  the  orders  discharging 
appellants  in  the  habeas  corpus  proceedings  were  void  as 
they  were  entered  by  the  misprision  of  the  clerk  and  without 
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any  direction  from  the  presiding  judge.  These  orders  were 
no  orders  at  all.  They  were  nullities.  Nothing  can  validate 
them  but  an  order  of  the  court.  The  court  had  power  and 
authority  and  it  was  its  solemn  duty,  when  it  discovered  thd 
wrong  that  had  been  done,  to  at  once  scour  the  record  of  the 
evidence  of  such  wrong.  Being  void,  the  orders  entered  by 
the  misprision  of  the  clerk  could  not  be  validated  by  any 
lapse  of  time  or  term  or  by  the  action  or  non-action  of  any  of 
the  parties.  Helpless  indeed  would  be  the  court  if  it  could 
be  controlled  by  the  interference  of  ministerial  officers.  Im- 
periled would  be  the  rights  of  litigants  if  an  unauthorized 
action  of  strangers  could  be  held  to  be  of  binding  force.  The 
rights  of  litigants  rest  on  no  such  uncertain  conditions.  We 
think  the  rule  announced  in  Peterson  v.  Metropolitan 
National  Bank,  88  111.  App.  190,  is  correct  and  controlling 
of  the  point  now  under  discussion.  The  court  say,  in  an 
opinion  voiced  by  the  then  Mr.  Justice  Sears:  "The  only 
question  remaining  is  as  to  whether  the  court  should  have 
granted  the  motion  of  appellants  to  expunge  from  the  record 
all  the  void  orders  entered  after  the  end  of  October,  1898, 
term,  to  quash  the  writs  issued  upon  the  order  of  January 
12,  1896.  This  motion  should  have  been  granted.  The  rule 
that  the  court  may  not,  after  the  lapse  of  the  term,  modify 
or  set  aside  its  final  judgment,  except  motion  to  that  end  be 
entered  at  the  judgment  term,  has  no  application  to  the 
vacating  of  void  orders."  Estate  of  Gould  v.  Watson,  80  ife. 
242;  Keeler  v.  The  People,  160  111.  179;  Parker  v.  Macoy, 
91  HI.  App.  313. 

Appellants  prayed  several  appeals  and  each  gave  a  sep- 
arate appeal  bond.  The  appeal  is  prosecuted  here  jointly, 
but  as  no  one  is  objecting,  the  court  will  not  pass  upon  this 
irregularity  in  procedure. 

The  right  to  strike  either  singly  or  in  combination  is  not 
involved.  If  it  were,  the  right  would  be  conceded.  The 
Bftuation  presented  is  of  entirely  a  different  character.  De- 
fendants in  the  bill  conspired  to  ruin  complainant  in  its 
business  unless  it  acceded  to  a  demand  that  it  should  employ 
none  but  members  of  defendant  Unions.    To  enforce  such  de- 
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mand  the  conspiring  defendants  resorted  not  only  to  the 
declaration  of  strikes,  but  to  picketing  the  works  and  -other 
places  where  complainant  was  transacting  business^  intimi- 
dating the  workmen  and  patrons  of  complainant  and  boy- 
cotting it4  products  and  those  dealing  in  them.  To  restrain 
the  further  infliction  of  sucli  acts,  destructive  of  complain- 
ant's business  and  property  rights,,  and  to  enable  working 
men  to  engage  with  and  work  for  complainant  upon  terms 
agreeable  and  satisfactory  to  each,  the  injunction  was  issued. 
For  openly  and  flagrantly  violating  that  injunction,  with 
knowledge  of  its  existence,  appellants  were  punished.  Such 
punishment  was,  under  the  circumstances  of  this  case,  a 
necessity.  It  is  the  weapon  with  which  t?he  chancellor  is 
armed  to  maintain  inviolate  the  integrity  of  his  injunctional 
order.  Such  power  has  been  held  to  have  been  properly 
exercised  in  like  cases,  and  similar  orders  have  been  unifotm- 
ly  maintained  by  courts  of  review  whenever  they  have  been 
called  upon  to  pass  their  judgment  upon  such  questions. 

We  find  no  error  justifying  a  reversal  of  the  order  of  the 
Circuit  Court  appealed  from,  and  it  is  therefore  affirmed. 

Affirmed. 


Frederick  M.  Harris,  Appellant,  v.  Rachel  Harris,  Appellee. 
Gen.  No.  15,160. 

1.  Coi*TEMPT — token  order  of  commitment  sufficiently  definite.  Held, 
that  the  order  of  commitment  in  this  case,  by  construction,  was  sufficient- 
ly definite  and  that  such  informality  as  appeared  would  not  justify  a 
reversal. 

2.  Contempt — vohen  Appellate  Court  \cill  modify  order  of  commit- 
menu  If  an  order  of  commitment  provides  for  the  imprisonment  to 
commence  from  the  date  thereof  so  that  by  virtue  of  an  appeal  its  oper- 
ation might  be  defeated,  the  Appellate  Court  will  modifiy  such  order  ao 
that  notwithstanding  the  appeal,  it  will  upon  affirmance  become  ef- 
fective. 

3.  Appeals  axd  erbors — vchen  costs  of  additional  abstract  taseed 
against  appellant.    If  an  additional  abstract  is  required  by  reason  of  a^ 
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mistake  in   the  appellant's  abstract,  the  cost  thereof  will  be  taxed 
against  such  appellant. 

Divorce.  Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
LocKWOOD  HoNOBE,  Judge,  presiding.  Heard  in  this  court  at  the  Oc- 
tober term,  1008.    Affirmed  as  modified.    Opinion  filed  June  16,  1910. 

Edward  H.  Morris,  for  appellant. 
MicHAEii  Lyons,  for  appellee. 

Mr.  Presiding  Justice  Holdom  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  an  order  of  the  Circuit  Court  ad- 
judging appellant  guilty  of  a  contempt  of  court  in  not  pay- 
ing appellee,  his  divorced  wife,  the  sum  of  $156  alimony, 
due  her  under  the  terms  of  a  decree  of  divorce  previously 
entered. 

The  record  before  us  discloses  that  appellant  was  dis- 
charged on  his  answer  to  a  former  rule  upon  him  to  show 
cause  why  he  should  not  be  adjudged  in  contempt  of  court 
for  the  nonpayment  of  $1,955.60  due  under  the  same  de- 
cree. The  amount  of  $156,  for  the  nonpayment  of  which  ap- 
pellant was  found  guilty  of  contempt  of  court,  accrued  under 
the  decree  subsequent  to  the  larger  amount  involved  in  the 
proceedings  in  which  he  was  discharged. 

Appellant  contends  that  the  chancellor  erred  in  finding 
him  guilty  and  in  committing  him  for  contempt,  and  that 
the  order  itself  is  erroneous. 

The  facts  set  forth  in  appellee's  petition  for  a  rule  upon  ap- 
pellant to  show  cause  were  sufficient  to  justify  the  entry  of 
the  rule,  and  uncontradicted,  as  they  were,  ample  to  warrant 
the  court  in  dealing  with  him  for  the  contempt  charged. 
Appellant  submitted  himself  to  the  jurisdiction  of  the  court 
and  was  present  in  court  personally  and  by  counsel  at  the 
hearing  and  when  the  committal  order  was  entered;  there- 
fore the  only  question  remaining  for  us  to  decide  is  the 
validity  of  the  order. 

The  learned  counsel  for  appellant  says  in  his  brief:    "To 
Vol.  clvi. — 22. 
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have  made  this  order  certain,  it  seems  to  counsel  submittin 

this  brief,  it  should  have  so  provided  for  the  discharge  c 

plaintiff  in  error  upon  the  payment  of  $156  at  any  time  dui 

ing  the  six  months."    We  are  not  inclined  to  disagree  in  tl 

main  with  this  statement.     Our  divergence  from  the  pat 

which  counsel  treads  lies  in  our  interpretation  of  the  orde 

itself.     We  think  what  counsel  contends  should  be  in  th 

order,  is  there,  while  not  in  actual  words,  yet  by  fair  ii 

terpretation.     The  language  of  the  order  is  that  appellai 

"be  committed  to  the  common  jail  of  Cook  county,  there  t 

remain,    charged    with    said  contempt  for  the  term  of  si 

^  months  or  until  he  pay  the  sum  of  one  hundred  and  fifty-si 

r^^a  dollars  or  until  released  by  due  process  of  law."    If  he  pai< 

"^^^BC  the  money  at  once,  he  need  not  go  to  jail.    If  he  does  go  t 

«,<g:^  jail,  by  the  letter  of  the  order  and  the  reasonable  constructioi 

^^2  of  the  word  used,  his  imprisonment  ends  by  payment,  an< 

t;!^L-»5  the  sheriff  could  not  justify  a  continued  detention  for  an; 

^—  -  time  after  payment    While  the  order  might  have  been  drawi 

f  ^  with  a  little  more  formality,  with  the  imprisonment  part  o 

,Jt  the  order  following  a  recitation  of  failure  to  pay  the  amoun 

^S^  found  due,  instead  of  preceding  it,  still  we  do  not  find  i 

^^  susceptible  of  any  different  or  other  construction  than  i 

•-2  would  have  been  had  it  been  couched  in  more  formal  terms 

1^  There  is  no  escaping  the  plain  and  apparent  fact  that  th( 

5^;  amount  found  due  is  a  certain  sum,  and  the  imprisonment  V 

be  endured  is  for  a  certain  term  in  case  of  non-payment,  an< 

just  as  plainly  to  end  upon  payment  at  any  time  after  ira 

prisonment  commences.     We  think  the  order  in  questioi 

fully  meets  the  standard  announced  in  Kanter  v.  Clerk  o: 

the  Circuit  Court,  108  111.  App.  287,  in  these  words:    "Ai 

order  of  commitment  to  jail  should  be  so  definite  and  certaii 

as  to  continuance  of  the  imprisonment  that  thereby  th< 

sheriff  is  with  certainty  informed  as  to  when  he  is  to  set  ai 

liberty  the  subject  of  the  order." 

The  order  appealed  from  is  so  worded  as  to  mab 
the  delay  consequent  upon  this  appeal  destructive  of  the 
punishment  by  imprisonment.  It  now  reads,  "for  the  tens 
of  six  months  from  the  date  hereof."    To  allow  this  to  pasi 
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without  modification  would  be  lending  our  aid  in  defeating 
instead  of  promoting  justice.  This  we  cannot  consent  to  do. 
The  order  appealed  from  wiU  be  modified  by  striking  there- 
from the  words  "from  the  date  hereof"  in  the  last  paragraph 
thereof,  preceding  the  prayer  for  and  allowance  of  an  appeal 
to  this  court. 

Appellee  by  leave  filed  an  additional  abstract,  which  was 
necessary  to  cure  a  mistake  appearing  in  appellant's  abstract 

The  order  of  commitment  of  the  Circuit  Court,  before  us 
for  review,  as  modified  is  affirmed,  and  appellant  is  ordered 
to  pay  all  the  costs  of  this  appeal,  including  that  of  the  ad- 
ditional abstract 

Affirmed  as  modified. 


Intematioiial  Forwarding  Company,  Defendant  in  Error,  ▼• 
F.  Rosati  &  Company,  Plaintiff  in  Error. 

Gen.  No.  16,235. 

1.  Bx8  JX7DI0ATA — what  essential  to  defense  of.  Identity  of  parties 
in  the  pending  and  former  actions  is  essential  to  the  defense  of  res 
judicata. 

2.  Municipal  Court — when  common  law  record  only  subject  to  re- 
view. If  no  stenographic  report  or  statement  of  facts  is  filed  as  pro- 
vided by  the  statute,  and  a  bill  of  exceptions  which  does  not  purport 
to  contain  all  the  evidence  is  filed  in  lieu  thereof,  there  is  nothing  sub- 
ject to  review  by  the  Appellate  Ck>urt  other  than  the  common  law 
record* 

Assumpsit.  Error  to  Municipal  Court  of  Chicago;  the  Hon.  JoHir  W. 
Houston,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1910.    Affirmed.    Opinion  filed  June  16,  1910. 

Caieoli  Gioliotti,  for  plaintiff  in  error. 

Albeet  H.  Fey,  for  defendant  in  error. 
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Mr.  Peesidinq  Justice  Holdom  delivered  the  opinion  of 
the  court. 

The  writ  of  error  sued  out  in  this  case  seeks  a  reversal  of 
a  judgment  of  the  Municipal  Court  for  $91  and  costs. 

Defendant's  application  to  have  the  writ  of  error  operate 
as  a  supersedeas  has  been  denied. 

Plaintiff's  claim  is  for  storage  and  lighterage  of  80  barrels 
of  wine  shipped  from  Italy  on  the  S.  S.  "Moltke"  to  the  port 
of  New  York,  and  for  certain  U.  S.  custom  duties  paid  by 
plaintiff  on  this  wine  while  acting  in  the  matter  as  custom 
house  brokers  for  defendant.  There  was  a  contract  between 
the  parties  fixing  the  carrying  charges,  but  the  items  in  suit 
do  not  embrace  any  such  charge.  The  U.  S.  custom  officials 
on  the  arrival  of  the  barrels  of  wine  put  them  in  a  govern- 
ment bonded  warehouse  to  await  the  arrival  of  the  invoice, 
so  that  duties  might  be  fixed  and  paid  and  the  wine  cleared 
of  the  customs  in  the  usual  way.  Neither  storage,  lighterage 
nor  duties  were  embraced  in  the  carrying  contract.  Defend- 
ant interposed  the  defense  of  res  adjudicata  and  grounded  it 
on  the  judgment  in  a  suit  in  the  Municipal  Court,  in  which 
defendant  in  error  was  defendant  and  F.  Rosati  and  D. 
Matone,  doing  business  as  Eosati  &  Matone,  were  plaintiffs, 
and  in  which  case  plaintiff  in  this  suit,  defendant  in  that, 
was  awarded  a  judgment  of  nil  capiat  and  for  costs.  It  is 
a  complete  answer  to  the  contention  that  the  doctrine  of  res 
adjudicata  is  invokable  to  say  that  the  record  fails  to  show, 
even  by  implication,  if  such  was  permissible,  that  Eosati  & 
Matone  are  the  same  persons  as  F.  Rosati  &  Co.,  the  de- 
fendant in  this  suit,  or  that  the  litigation  was  between  the 
same  parties  who  prosecute  and  defend  this  cause.  Still, 
from  the  evidence  in  the  record  we  are  inclined  to  the  opinion 
that  the  conclusion  of  the  Municipal  Court  does  justice  be- 
tween the  parties  upon  the  merits. 

There  however  exists  an  insuperable  obstacle  to  our  re- 
versing the  judgment  under  review.  The  document  found  in 
the  record  and  certified  by  the  trial  judge  as  a  bill  of  excep- 
tions, is  not  such  a  bill  of  exceptions  as  authorizes  this  court 
to  reverse  the  cause  upon  the  merits,  because  it  does  not 
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certify  that  it  contains  all  the  evidence  adduced  upon  the 
trial.  Nor  is  it  pretended  that  the  document  certified  as  a 
bill  of  exceptions  contains  a  correct  stenographic  report  or  a 
complete  statement  of  facts  as  contemplated  by  the  Municipal 
Court  Act  in  cases  of  the  fourth  class,  to  which  class  this 
case  belongs.  In  the  Municipal  Court  Act  there  is  no  pro- 
vision for  a  bill  of  exceptions  in  fourth  and  fifth  class  cases, 
but  where  all  the  evidence  appears  in  a  document  so  certi- 
fied we  have  at  times  treated  such  a  bill  of  exceptions  as 
practically  fulfilling  the  essentials  of  a  stenographic  report 
The  so-called  bill  of  exceptions  is  not  a  bill  of  exceptions,  nor 
is  it  a  stenographic  report  or  a  statement  of  fact,  and  conse- 
quently the  record  does  not  bring  anything  before  us  for 
review  but  the  common  law  record. 

Failing  to  find  any  error  in.  the  common  law  record  calling 
for  our  interference  with  the  judgment  of  the  Municipal 
Court,  that  judgment  is  affirmed. 

Affirmed. 


J.  W.  Flora  et  al.,  etc.,  Defendant  in  Error,  v.  V.  Fields, 
Plaintiff  in  Error. 

Gen.  No.  14,689. 

1.  Municipal  ooubt — when  improper  to  enter  default.  If  an  appear- 
ance is  on  file  it  is  improper  to  enter  a  judgment  as  for  a  default. 

2.  McKiciPAi.  COURT — when  judgment  by  default  not  set  aside. 
Held,  that  the  affidavit  filed  in  support  of  the  motion  to  set  aside  a 
judgment  by  default  did  not  sufficiently  show  the  failure  to  publish 
notice  that  the  cause  was  upon  the  trial  calendar  of  the  particular 
judge,  and  that,  therefore,  the  motion  to  set  aside  was  properly  denied. 

3.  Municipal  Coubt — when  action  of  court  in  refusing  to  set  aside 
default  tpill  not  he  disturbed.  A  motion  to  set  aside  a  judgment  is 
addressed  to  the  sound  legal  discretion  of  the  court  in  which  the  judg- 
ment is  entered,  and  the  exercise  of  that  discretion  will  not  be  disturbed 
on  review  except  in  cases  where  it  affirmatively  appears  that  such 
discretion  has  been  abused  and  injustice  done. 

4.  Municipal  Court — when  urithout  jurisdiction  to  entertain  motion 
to  vacate  judgment.    If  a  motion  to  vacate  a  judgment  has  been  made 
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and  denied  within  thirty  days  after  the  entry  thereof,  a  subsequent  like 
motion  setting  up  grounds  which  might  justify  action  in  chancery  can- 
not be  entertained  under  the  statute. 

5.  Vebdiots— 49Aen  upon  merits  must  be  disregarded.  If  the  jury 
was  only  sworn  to  assess  damages,  so  much  of  the  verdict  as  finds  the 
iasuea  for  the  plaintiff  must  be  disregarded. 

Assumpsit.  Error  to  Municipal  Court  of  Chicago;  the  Hon. 
Stephen  A.  Fosteb,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1909.  Affirmed.  Opinion  filed  June  16,  1910.  Sehearing 
denied  June  30,  1010. 

Henry  M.  Shabad^  for  plaintiff  in  error. 

Kg  appearance  by  defendant  in  error. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the  court. 

Plaintiff  brought  an  action  of  the  fourth  class  in  the  Mu- 
nicipal Court  on  a  contract  claiming  a  balance  due  thereon 
of  $102.25.  The  defendant  by  her  attorney  entered  her  ap- 
pearance in  writing,  filed  a  claim  of  set  off,  demanded  a  jury, 
and  the  cause  was  placed  on  the  jury  calendar  for  trial.  The 
record  proper  shows  that  April  9,  1908,  before  Judge  Foster 
of  the  Municipal  Court,  the  plaintiff  came ;  that  the  defend- 
ant was  called  and  failing  to  appear,  on  motion  of  plaintiff 
it  was  ordered,  '^that  a  judgment  be  entered  against  said  de- 
fendant by  default;"  that  thereupon  came  a  jury,  who  were 
sworn  to  assess  plaintiff's  damages,  and  returned  a  verdict 
finding  ''the  issues  for  the  plaintiff  and  assessing  their  dam- 
ages at  $61.50,"  for  which  sum  and  costs  the  court  gave  judg- 
ment This  was  erroneous ;  the  appearance  of  the  defendant 
was  in  legal  effect  a  plea,  and  when  a  plea  is  interposed  it 
is  erroneous  to  take  judgment  by  default  Covill  v.  Marks, 
1  Scam.  391.  The  jury  was  only  sworn  to  assess  damages, 
and  so  much  of  the  verdict  as  finds  the  issues  for  the  plain- 
tiff must  be  disregarded.  But  it  is  not  assigned  for  error 
that  the  court  gave  judgment  by  default,  and  we  therefore 
cannot,  for  that  error,  reverse  the  judgment.  Kelley  et  al.  v. 
Heath  &  MilHgan  Mfg.  Co.,  66  111.  App.  528. 

April  24,  1908,  the  defendant  moved  to  vacate  and  set 
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aside  the  judgment,  and  filed  affidavits  in  support  of  her 
motion,  and  on  that  day  the  court  denied  said  motion  and 
also  a  motion  for  a  new  trial. 

A  rule  of  the  Municipal  Court  provides  that,  "Assign- 
ments, if  any,  will  he  made  hy  3  o'clock  P.  M.  each  day  and 
will  he  published  in  the  Municipal  Court  Record  and  the 
legal  edition  of  the  Inter  Ocean."  The  affidavits  in  support 
of  the  motion  do  not  state  that  the  case  was  not  in  the 
calendar  of  Judge  Foster  for  April  9,  as  published  in  the 
legal  edition  of  the  Inter  Ocean  of  that  date,  but  only  state 
that  it  was  not  in  the  calendar  of  Judge  Foster  published  in 
the  Municipal  Court  Record  of  April  9.  We  find  in  the 
record  a  copy  of  the  Municipal  Court  Record  of  April  8,  in 
which,  under  the  heading  "Calendar  for  tomorrow  Judge 
Foster  ♦  ♦  *  Jury  trials"  is  the  case  of  "Cobum  &  F. 
V.  Fields,"  with  its  proper  number,  60227.  It  is  to  be 
inferred  that  the  Municipal  Court  Record  is  published  in 
the  afternoon,  as  it  contains  the  calendars  for  the  following 
day,  and  the  fact  that  the  case  was  in  the  calendar  of  Judge 
Foster  for  April  9  was  therefore  properly  given  in  the  issue 
of  April  8.  We  cannot  presume,  in  the  absence  of  any  show- 
ing by  me  defendant,  that  the  case  was  not  in  the  calendar  of 
Judge  Foster  for  April  9,  as  published  in  the  Inter  Ocean. 
The  contention  of  plaintiff  in  error  that  notice  that  the  case 
was  in  the  calendar  of  Judge  Foster  for  April  9  was  not  pub- 
lished in  the  manner  required  by  the  rule  of  the  Municipal 
Court  cannot,  therefore,  be  sustained. 

A  motion  to  set  aside  a  judgment  is  addressed  to  the  sound 
legal  discretion  of  the  court  in  which  the  judgment  is  entered, 
and  the  exercise  of  that  discretion  will  not  be  disturbed  in  an 
appellate  court  except  in  cases  where  it  affirmatively  appears 
that  such  discretion  has  been  abused  and  injustice  done. 
Andrews  v.  Campbell,  94  111.  577. 

On  a  careful  examination  of  the  affidavits  filed  in  support 
of  the  motion  to  set  aside,  we  cannot  say  that  there  was  such 
an  abuse  of  the  discretion  of  the  court  in  denying  said  mo- 
tion as  to  warrant  a  reversal  of  the  order  denying  such 
motion. 
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Section  21  of  the  Municipal  Court  Act  as  amended  in 
1907,  gives  to  that  court  the  same  power  to  vacate  a  judg- 
ment within  thirty  days  after  its  entry  that  a  circuit  court 
has  during  the  judgment  term,  and  further  provides  that  if 
no  motion  to  vacate  shall  be  entered  within  thirty  days  after 
the  entry  of  a  judgment,  the  same  shall  not  be  vacated,  "ex- 
cept, etc.,  *  *  *  or  by  a  petition  to  said  Municipal 
Court  setting  forth  grounds  for  vacating,  setting  aside  or 
modifying  the  same,  which  would  be  sufficient  to  cause  the 
same  to  be  vacated,  set  aside  or  modified  by  a  bill  in  equity." 
In  this  case  defendant's  motion  to  vacate  was  entered  and  de- 
nied, within  thirty  days  after  the  entry  of  the  judgment 
April  30,  after  the  denial  of  said  motion,  the  defendant  pre- 
sented a  petition  setting  forth  grounds  for  vacating  said 
judgment  to  Chief  Justice  Olson  and  also  to  Judge  Foster, 
and  both  refused  to  examine  or  consider  said  petition.  We 
think  that  such  refusal  was  proper,  because  the  statute  gives 
to  the  Municipal  Court  power  to  vacate  a  judgment,  on  a 
petition  filed  for  that  purpose,  only  in  cases  where  no  motion 
to  vacate  is  made  within  thirty  days  after  the  entry  of  the 
judgment,  and  in  this  case  such  motion  was  made  and  de- 
nied within  thirty  days  from  the  entry  of  the  judgment. 

Finding  no  error  in  the  record,  the  judgment  and  the  order 
denying  defendant's  motion  to  vacate  the  judgment  will  be 
affirmed* 

Judgment  and  order  affirmed. 


S.  Goldberg,  Defendant  in  Error,  v.  Joseph  Cohen,  PIainti£F 

Error. 

Gen.  No.  14,774. 

1.  Appeals  and  esbobs — when  presumption  of  propriety  of  (fitmiMol 
indulged.  If  an  appeal  is  dismissed  by  the  court  it  wiU  be  presumed 
that  such  dismissal  was  proper  in  the  absence  of  a  showing  to  the 
contrary. 


Digitized  by 


Google 


Chigaqo — FissT  DiSTEiCT — June,  1910.         345 

Goldberg  v.  Cohen,   156  111.  App.  344. 

2.  Appeals  and  ebbobs — propriety  of  dismissal  upon  general  call. 
Both  parties  to  a  cause  initiated  before  a  justice  of  the  peace  must  fol- 
low the  appeal  thereof,  and  a  dismissal  of  such  appeal  upon  general 
call  for  want  of  prosecution  is  proper. 

3.  Pbactice — appearance  need  not  he  written.  The  statute  does 
not  require  that  an  appearance  be  written  and  a  dismissal  made  upon 
motion  of  the  plaintiff's  attorney  will  not  be  set  aside  on  review  mere- 
ly because  he  does  not  appear  to  have  filed  a  written  appearance. 

Action  commenced  before  justice  of  the  peace.  Error  to  the  Superior 
Court  of  Cook  county;  the  Hon.  Axel  Chttbaus,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1909.  Affirmed.  Opinion  filed 
June  16,  1910. 

Louis  Oreenbebo^  for  plaintiff  in  error. 

William  R.  Bband^  for  defendant  in  error. 

Mb*  Justice  Eakeb  delivered  the  opinion  of  the  court. 

In  a  suit  before  a  justice  of  the  peace  plaintiff  had  judg- 
ment and  the  defendant  appealed  to  the  Superior  court  by 
filing  a  bond  before  the  justice.  April  19,  1906,  the  tran- 
script and  appeal  bond  were  filed  in  the  office  of  the  clerk 
of  the  Superior  court.  June  17,  1907,  the  following  order 
was  entered  in  the  cause  in  the  Superior  court:  "This  cause 
being  this  day  called  on  a  general  call  under  the  general  order 
of  the  court  entered  herein  of  record  on  the  13th  day  of  May, 
1907,  and  in  accordance  therewith,  after  due  notice,  and  the 
defendant  failing  to  prosecute  this  appeal  in  accordance 
with  said  call,  on  motion  of  the  plaintiff's  attorney  it  is  or- 
dered that  said  appeal  be  and  the  same  is  hereby  dismissed  at 
defendant's  cost  for  want  of  prosecution  and  for  want  of  com- 
pliance with  said  general  order.  Therefore,  it  is  considered 
by  the  court  that  the  plaintiff  do  have  and  recover  of  and 
from  the  defendant  costs  and  charges  in  this  behalf  as  well 
as  in  the  court  below  expended  and  have  execution  therefor, 
and  that  a  procedendo  do  issue  herein." 

In  the  transcript  of  the  record  filed  in  this  court  is  an 
order  of  the  Superior  court  entered  May  13,  1907,  for  a  gen- 
eral call  of  all  law  cases  on  the  docket  of  that  court  com- 
menced before  September  1,  1906.     This  order  is  not  an 
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order  made  in  the  cause  and  is  not,  therefore,  a  part  of  ti 
record  of  the  cause.  Disregarding  that  order,  it  will  be  pi 
sumed  that  the  order  dismissing  the  appeal  was  proper. 

Both  parties  treat  the  order  of  May  13,  1907,  as  a  part 

the  record  of  this  cause,  and  if  it  be  so  considered  the  ord 

dismissing  the  appeal  was  proper.     That  order  contains  tl 

following  provisions:     "It  is  also  ordered  that  upon  8U< 

call  cases  will  be  heard,  set  for  trial,  dismissed  for  want 

prosecution,  or  otherwise  disposed  of,  as  the  record  may  wa 

rant  and  as  the  court  may  order  either  of  its  own  motion 

upon  motion  of  any  one  appearing  at  such  call  for  any  part 

In  any  case  where,  upon  either  side,  there  may  be  a  failu 

or  neglect  to  appear,  the  side  appearing  may  in  the  discretii 

^^C  of  the  court  have  final  disposition  of  the  case.     When  bo 

«.40:£  sides  fail  or  neglect  to  appear  at  such  call,  suits  may,  in  ti 

^3E^  discretion  of  the  court,  be  dismissed  for  want  of  prosecutio 

--^-^  or  appeals  or  writs  of  certiorari  may  be  dismissed  with  < 

d*"-*  without  costs."     Th»  appeal  was  taken  before  the  justic 

f^*^  both  parties  must  follow  the  appeal  and  were  in  court  in  oo: 

"^K;  templation  of  law.    The  judgment  recites  that  the  appeal  wi 

^c<  dismissed  on  motion  of  plaintiff's  attorney.    The  statute  do 

— ,••*  not  require  that  the  plaintiff  shall  file  an  appearance  in  wri 

ing. 

The  order  of  May  13  provides  for  the  dismissal  of  an  a] 
peal  where  neither  party  appears,  and  that  where  only  oi 
party  appears,  such  party  may  "in  the  discretion  of  the  cou: 
have  final  disposition  of  the  case."  The  order  dismissii 
the  appeal  was  a  final  disposition  of  the  case  and  was  ai 
thorized  by  the  terms  or  the  order  of  May  13,  when  one  part 
only  appeared  on  the  call  of  the  calendar  therein  provided  f  o 
The  judgment  is  affirmed* 
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Aaron  King,  Appellee,  v.  Chicago  Junction  Railway  Com- 
pany, Appellant,  and  Chicago  Great  Western  Railway 
Company. 

Gen.  No.  15,156. 

VxBDiCTS — when  set  aside,  A  verdict  will  be  set  aside  on  review  as 
against  the  evidence  where  clearly  and  manifestly  against  the  weight 
thereof. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Cook  county;  the  Hon.  Julian  W.  Mack,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1908.  Reversed  and  remanded. 
Opinion  filed  June  16,  1910. 

WmsTON,  Payne,  Strawn  &  Shaw,  for  appellant;  John 
D.  Black  and  John  C.  Slade,  of  counsel. 

Cassoday  &  Butler,  for  appellee;  Eldon  J.  Cassoday 
and  Rush  C.  Butler,  of  counsel. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  court. 

In  an  action  on  the  case  for  personal  injuries,  brought 
against  two  railway  companies,  the  jury  found  the  defendant, 
the  Chicago  Junction  Railway  Company,  guilty,  and  as- 
sessed plaintiff's  damages  at  $2,500,  and  found  the  other  de- 
fendant not  guilty.  The  court  entered  judgment  on  the  ver- 
dict, and  the  Chicago  Junction  Railway  Company  appealed. 

Seven  tracks  of  the  appellant  cross  Exchange  avenue,  an 
east  and  west  street  in  the  Union  Stock  Yards,  at  grade. 
Plaintiff  was  in  the  service  of  a  company  at  said  yards  and 
was  injured  by  a  train  of  the  other  defendant  going  north 
across  Exchange  avenue  on  either  the  east  track,  pr  the  track 
next  to  the  east  track  of  appellant.  The  accident  occurred  a 
few  minutes  before  6  P.  M.,  October  27,  1904,  half  an  hour 
or  longer  after  sunset  A  large  number  of  men  who  had  just 
quit  work  for  the  day  were  going  east  in  Exchange  avenue 
over  the  tracks  on  their  way  home,  and  other  men  were  going 
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west  over  said  tracks  on  their  way  to  work.  The  roadway  of 
the  avenue  was  planked  and  was  used  as  well  as  the  side- 
walks by  persons  passing  over  the  tracks  on  foot. 

The  allegations  of  negligence  necessary  to  consider  are  the 
allegations  that  no  headlight  was  burning  on  the  engine ;  that 
no  bell  was  ringing;  that  there  was  no  flagman  on  the  ci'oss- 
ing,  and  that  there  was  no  light  over  the  crossing. 

Plaintiff  testified  in  chief  that  he  came  on  the  crossing 
from  the  west,  walking  in  the  middle  of  the  street ;  that  south 
of  the  avenue  cars  were  standing  on  the  first,  second  and 
third  tracks  from  the  west;  that  after  he  crossed  the  tracks 
on  which  the  cars  were,  he  looked  to  the  south  to  see  if  the 
tracks  were  clear ;  that  it  was  dark  and  he  could  not  see  far 
and,  "did  not  see  anything  only  people  all  aroimd  me ;"  that 
he  was  able  to  go  to  the  north,  "to  kind  of  pick  my  way 
around  north,  and  there  was  a  great  bluster,  or  something, 
hollering;"  that  he  caught  a  glimpse  of  a  horse  and  buggy, 
tried  to  get  out  of  the  way,  was  knocked  down  and  knew  noth- 
ing more  until  he  found  himself  on  the  track  with  an  injured 
leg. 

On  cross-examination  he  testified  that  he  had  worked  in 
the  stock  yards  ten  years,  passed  over  said  tracks  every  day 
and  knew  that  a  great  deal  of  switching  was  done  at  said 
crossing.  Asked  if  he  saw  the  engine,  he  answered,  "I  saw,  I 
think  it  must  have  been,  a  train  from  the  way  everybody  was 
pushing  around  and  hollering."  He  further  testified  that  he 
never  saw  an  electric  light  over  the  crossing,  never  saw  a 
fiagman  on  the  crossing  before  he  was  hurt ;  that  on  the  night 
in  question  he  was  not  watching  for  a  flagman  because  he 
never  saw  one  there,  and  that  he  saw  no  headlight  on  the 
engine.  He  further  testified  that  he  would  not  say  that  he 
looked  south  after  crossing  the  third  track ;  that  a  great  lot 
of  people  there  seemed  to  be  jammed  up — knotted.  "Q. 
What  were  they  saying?  A.  It  seems  to  me  an  engine  was 
approaching  there  and  it  got  right  in  amidst  the  people  some 
way  or  other.  Q.  What  were  they  saying  then?  A.  Call- 
ing look  out  or  something  of  the  kind,  the  people  running 
around." 
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The  engine  which  struck  plaintiff  was  running  with  the 
tender  in  front  at  the  north  end  of  a  long  train,  and  it  was 
intended  to  go  only  far  enough  to  clear  a  switch  at  the  south 
end  of  the  train.  Steam  had  been  cut  off  and  the  engine  was 
"drifting,"  going  not  faster  than  three  miles  per  hour,  and 
the  engineer  was  keeping  a  lookout  in  front  and  also  to  the 
rear  for  a  signal  to  stop,  and  had  his  hand  on  the  "air." 
Men  were  passing  over  the  track  in  front  of  the  engine,  some 
going  east  and  some  west.  Just  then  one  Vehon,  who  was 
driving  a  single  horse  and  buggy  west,  in  order  to  cross  in 
front  of  the  engine,  struck  his  horse  with  a  whip  and  the 
horse  dashed  across  the  track.  As  he  crossed  the  track  he 
shied  to  the  north,  struck  plaintiff  and  knocked  him  down, 
with  his  body  on  the  west  rail  of  the  track  on  which  the 
engine  was  approaching.  A  policeman  who  stood  east  of  the 
east  track  ran  to  plaintiff  and  attempted  to  pull  him  off  from 
the  track,  but  was  unable  to  do  so  before  the  engine  ran  over 
one  of  his  legs  and  so  crushed  it  that  amputation  was  neces- 
sary. 

The  plaintiff  called  four  witnesses,  Doherty,  -Rainey, 
Martin  and  Walker,  each  of  whom  testified  that  he  was  one 
of  the  men  going  east  over  the  crossing  and  that  he  saw  no 
headlight  on  the  tender,  no  light  over  the  crossing,  no  flag- 
man, and  heard  no  bell. 

Opposed  to  this  testimony  was  the  testimony  of  Trainer, 
the  engineer,  who  testified  that  the  bell  was  ringing,  the 
headlight  on  the  tender  and  the  arc  light  over  the  crossing 
burning,  and  that  he  saw  Kelly,  the  flagman,  immediately 
after  the  accident ;  of  Harty,  the  fireman,  who  testified  that 
he  lit  the  headlight  on  the  tender  and  could  see  that  it  was 
burning  by  the  reflection,  that  it  was  burning  immediately 
after  the  accident,  that  he  rang  the  bell  from  the  time  the 
train  started  and  was  ringing  it  at  the  time  of  the  accident, 
that  the  arc  light  was  burning;  of  Vehon,  the  driver  of  the 
horse  and  buggy,  that  as  he  came  up  the  crossing  he  saw  the 
engine,  that  the  headlight  was  burning,  the  bell  ringing,  the 
arc  light  burning,  that  the  flagman  was  on  the  crossing  and 
motioned  to  the  witness  with  his  lantern  to  stop ;  of  Hanley, 
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who  was  in  the  buggy  .with  Vehon,  that  he  heard  the  bell 
ringing  before  he  saw  the  train,  that  the  arc  light  and  head- 
light were  burning;  of  Kelly,  who  testified  that  he  had  been 
a  flagman  on  the  crossing  for  three  years,  on  duty  from  seven 
in  the  morning  until  six  in  the  evening,  that  he  was  on  the 
west  main  track  as  the  train  approached,  that  the  light  on 
the  tender  and  the  arc  light  were  burning  and  the  bell  ring- 
ing, that  as  the  train  came  on  the  crossing  the  men  began  to 
run  to  get  across  ahead  of  the  train,  that  he  swung  his 
lantern  and  called  to  them  to  look  out  for  themselves;  of 
Walters,  a  city  police  oflScer,  who  testified  that  he  was  on 
the  north  side  of  the  avenue  just  east  of  the  tracks,  saw  the 
flagman  standing  in  the  center  of  the  crossing,  saw  the  arc 
light  burning  and  saw  the  train  approaching  with  the  head- 
light burning,  and  when  plaintiff  was  knocked  down  he  ran 
to  him  to  pull  him  off  from  the  track ;  of  Riley,  a  watchman, 
who  testified  that  he  was  in  Exchange  avenue  east  of  the 
tracks,  that  he  saw  the  train  as  it  came  on  the  crossing,  saw 
that  the  headlight  and  arc  light  were  burning,  and  that 
Kelly,  the  flagman,  was  on  the  crossing;  of  Farrell,  who 
testified  that  he  was  a  watchman,  was  with  Riley,  saw  a  man 
driving  west  and  called  to  him  to  look  out,  that  he  heard  the 
bell  ring  as  the  man  passed  by,  that  the  headlight  and  arc 
light  were  burning,  and  that  he  assisted  in  taking  plaintiff 
out  from  under  the  wheel  of  the  tender;  of  Mangan,  who 
testified  that  he  was  going  over  the  crossing,  that  he  saw  the 
flagman  on  the  crossing  with  a  lantern  in  his  hand,  that  he 
saw  the  train  when  it  was  the  length  of  an  eight  room  house 
south  of  the  crossing,  that  he  saw  the  headlight  and  heard 
the  bell,  and  that  the  arc  light  was  burning;  of  McCormick 
who  testified  that  he  was  a  telegraph  operator  going  to  work, 
and  was  on  the  footboard  of  the  engine,  that  the  bell  was 
ringing,  the  headlight  and  arc  light  burning,  and  the  flag^ 
man  on  the  crossing  with  a  lantern ;  of  Deegan,  a  switchman, 
who  testified  that  he  was  on  the  top  of  the  fourth  car  from 
the  engine;  that  the  arc  light  was  burning,  that  the  train 
suddenly  stopped,  and  he  immediately  went  to  the  front  end 
of  the  engine,  and  that  the  headlight  was  then  burning. 
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To  entitle  the  plaintiff  to  a  verdict,  the  burden  was  on  him 
to  show  by  a  preponderance  of  the  evidence  that  the  defend- 
ant was  guilty  of  the  negligence  alleged  in  some  count  of  the 
declaration,  and  that  the  plaintiff  was  in  the  exercise  of 
reasonable  care  for  his  own  safety.  The  testimony  of  de- 
fendant and  his  witnesses  is  negative ;  that  they  did  not  see 
the  arc  light,  the  headlight,  the  watchman,  or  hear  the  bell. 
Opposed  to  this  is  the  positive  testimony  of  a  large  number 
of  witnesses  that  the  arc  light  and  headlight  were  burning, 
the  arc  light,  the  headlight,  the  watchman,  or  hear  the  bell, 
evidence  is  clear  that  there  was  an  arc  light  over  the  cross- 
ing, a  headlight,  a  bell  on  the  engine  and  a  watchman,  whose 
duty  it  was  to  be  on  the  crossing.  It  is  improbable  that  at 
the  same  time,  neither  the  arc  light  nor  the  headlight  should 
be  burning,  the  flagman  not  in  his  proper  place  and  the  bell 
not  ringing.  It  is  improbable  that  the*  engineer  and  fireman 
would  endanger  their  own  safety  by  running  an  engine  on  a 
dark  night  without  a  headlight  burning. 

On  the  question  whether  appellant  was  negligent,  the  ques- 
tion is  whether  from  all  of  the  evidence  the  jury  might 
properly  find  that  the  appellant  was  guilty  of  any  one  of  the 
negligent  acts  alleged  in  the  declaration.  But  it  is  difficult 
to  see  how  the  jury  could  properly  find  that  the  plaintiff  was 
in  the  exercise  of  reasonable  care  for  his  own  safety  unless 
they  found  that  the  bell  on  the  tender  was  not  ringing,  that 
neither  the  arc  light  nor  headlight  was  burning,  and  that  the 
watchman  was  not  on  the  crossing  giving  warning  of  the 
approach  of  the  engine. 

A  careful  examination  of  the  evidence  has  led  us  to  the 
conclusion  that  the  verdict  is  so  manifestly  against  the  evi- 
dence that  the  court  erred  in  denying  the  motion  of  the  ap- 
pellant for  a  new  trial,  and  for  that  error  the  judgment  will 
be  reversed  and  the  cause  remanded. 

Reversed  and  remanded* 
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Louisa  Novak,  Appellant,  v.  Rochester  German  Insurance 
Company,  Appellee. 

Gen.  No.  15,164. 

1.  iNStTBANCE — effect  of  delay  in  ohjeoting  to  proofs  of  los9.  Delay 
in  objecting  to  proofs  of  loss  waives  defects  in  such  proofs  but  does 
not  waive  any  defense  other  than  the  insufficiency  of  such  proofs. 

2.  Abbitbation  and  awabd — what  testimony  competent  to  impeacK 
The  testimony  of  an  appraiser  who  has  not  signed  the  award  is  com- 
petent to  impeach  the  same. 

3.  Abbitbation  and  AWAUD—^hat  invalidates  award.  An  award 
which  is  signed  by  two  arbitrators  without  notice  to  the  third  and 
without  giving  him  an  opportunity  to  be  present  at  the  execution 
thereof,  is  void. 

4.  Res  jxtdigata — effect  of  former  decision.  A  decision  rendered  by 
the  Appellate  Court  in  one  appeal  of  a  cause  is  the  law  of  the  case 
in  a  subsequent  appeal  to  the  same  court  of  the  same  cause. 

Assumpsit.  Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon. 
WnuAic  N.  Cottbell,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1908.    Affirmed.    Opinion  filed  June  16,  1910. 

Chables  a.  Butles,  for  appellant. 

Edwin  White  Moore  and  Steebe^  Williams  &  Stebbb, 
for  appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  court 
The  trial  of  an  action  of  assumpsit,  on  a  fire  insurance 
policy,  before  the  Municipal  Court,  without  a  jury,  resulted 
in  a  finding  and  judgment  for  the  defendant,  and  the  plain- 
tiff appealed.  The  policy  sued  on  was  for  $1,500,  $1,250  on 
a  stock  of  groceries  and  $250  on  fixtures,  and  insured  against 
all  direct  loss  or  damage  by  fire.  There  was  another  policy 
for  the  same  amount  on  the  same  property,  issued  by  the 
Buffalo  German  Insurance  Company.  A  fire  occurred 
January  17,  1904,  and  the  parties  were  unable  to  agree  on 
the  loss.    In  each  policy  is  the  following  provision : 

"In  the  event  of  disagreement  as  to  the  amount  of  loss, 
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the  same  shall,  as  above  provided,  be  ascertained  by  two 
competent  and  disinterested  appraisers,  the  insured  and  this 
company  each  selecting  one,  and  the  two  so  chosen  shall  first 
select  a  competent  and  disinterested  umpire.  The  appraisers 
together  shall  estimate  and  appraise  the  loss,  stating  separ- 
ately the  sound  value  and  damage,  and,  failing  to  agree, 
shall  submit  their  differences  to  the  umpire,  and  the  award 
in  writing  of  any  two  shall  determine  the  amount  of  such 
loss." 

February  11,  1904,  the  amount  of  the  loss  was  by  agree- 
ment of  the  parties,  pursuant  to  the  provision  above  set  forth, 
submitted  to  Herman  Miller,  chosen  by  the  insured,  and 
David  Isaacs,  chosen  by  the  insurers.  The  submission  agree- 
ment provided  that  the  appraisers  should  select  an  umpire; 
that  the  award  of  the  appraisers,  or  any  two  of  them,  made 
in  writing  pursuant  to  the  submission,  should  be  binding; 
that  in  determining  the  loss  the  appraisers  should  make  an 
estimate  of  the  actual  cash  value  of  the  property  before  the 
fire,  and  in  case  of  depreciation  of  the  property  from  use, 
age,  condition,  location  or  otherwise,  a  proper  deduction 
should  be  made  therefor.  The  appraisers  selected  T.  E. 
Filbert  as  umpire,  and  February  23,  1904,  the  three  ex- 
amined the  property  in  the  premises  where  the  fire  occurred. 
February  27,  1904,  Miller  and  Filbert  made  and  signed  an 
award  that  the  loss  to  the  stock  was  $1,556.63  and  to  the 
fixtures  $94.65.  March  11  proofs  of  loss  were  delivered  to 
the  insurers.  May  5  the  adjuster  of  defendant  wrote  plain- 
tiff as  follows: 

"You  will  please  take  notice  that  the  Rochester  German 
Insurance  Company  excepts  to  the  sufficiency  of  the  proofs 
of  loss  and  the  award  had  under  policy  numbered  116,567 
on  stock  of  groceries,  store  furniture  and  fixtures,  situated  at 
1528  West  Twenty-second  street,  Chicago,  Illinois.  Said 
exceptions  are  (1)  the  appraisers  refused  to  hear  evidence 
tending  to  show  the  condition  of  the  property  insured  and 
the  amount  of  damage  thereto  immediately  after  the  fire; 
(2)  the  award  was  not  based  on  the  damage  done  to  the 
property  insured  by  the  fire;  (3)  the  appraisers  awarded 
damage  suffered  by  the  propcily  by  reason  of  the  extreme 
Vol.  clvi. — ^23. 


Digitized  by 


Google 


354  Appei^late  Couets  of  Illinois. 

Novak  V.  Rochester  Ger.  Ins.  Ck>.,  156  111.  App.  352. 

cold,  the  elements  and  neglect  of  the  owner  of  the  property 
subsequent  to  the  fire ;  (A)  the  award  fails  to  show  the  esti- 
mate of  the  actual  cash  cost  of  replacing  or  repairing  the 
injured  property,  or  the  actual  cash  value  thereof  at  and  im- 
mediately preceding  the  time  of  the  fire. 

"You  will  also  further  take  notice  that  the  company  de- 
sires an  appraisal  under  the  terms  of  this  policy,  and  here- 
by requests  such  an  appraisal  as  is  provided  for  in  the  policy 
and  assures  you  of  its  readiness  and  willingness  to  enter  into 
such  an  appraisal  at  any  time  you  may  designate." 

To  entitle  the  plaintiff  to  recover  she  was  bound  to  prove 
an  appraisement  and  valid  award.  Niagara  Fire  Ins.  Co.  v. 
Bishop,  164  ni.  9. 

Appellant  contends  that:  "The  receipt  of  the  proofs  of 
loss  and  the  award  by  the  appellee  without  objection  for  a 
period  of  fifty-six  days  of  the  sixty  days  allowed  under  the 
policy,  is  a  waiver  of  any  defects  therein,  and  also  makes 
the  award  and  proofs  of  loss  binding  on  appellee,"  and  cites 
in  support  of  such  contention :  P.  F.  I.  Co.  v.  Pulver,  127 
HI.  246 ;  G.  W.  &  I.  Co.  v.  Staaden,  26  id  360 ;  G.  M.  L.  I.  A. 
V.  March,  118  111.  App.  261.  The  cases  cited  only  held  that 
by  delay  in  objecting  to  proofs  of  loss  the  insurer  may  waive 
defects  in  such  proofs.  We  know  of  no  case  which  holds  that 
by  such  delay  the  insurer  waives  any  defense  other  than  the 
insuflBiciency  of  such  proofs.  Preliminary  proofs  of  loss  are 
only  evidence  of  the  fact,  that  the  required  proofs  have  been 
furnished,  and  are  not  evidence  of  the  facts  contained  in 
them.    Ins.  Co.  v.  Schallman,  188  111.  213-225. 

Isaacs,  one  of  the  appraisers,  did  not  sign  the  award,  and 
his  testimony  tending  to  impeach  the  award  was  competent. 
Levine  v.  Lancashire  Ins.  Co.,  66  Minn.  138.  This  action 
was  originally  brought  in  the  Circuit  Court,  where  the  plain- 
tiff had  judgment  for  $830.59,  which,  on  appeal,  was  re- 
versed by  this  court  at  the  October  term  1905,  and  the  cause 
remanded.  The  cause  was  then  transferred  to  the  Municipal 
Court,  and  it  was  stipulated  that  on  the  trial  in  that  court  the 
bill  of  exceptions  taken  on  the  former  trial  might  be  read  as 
depositions,  reserving  to  each  party  all  objections  and  exeep- 
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tions  thereto.  On  the  trial  in  the  Municipal  Court  only  the 
evidence  given  on  the  former  trial  was  introduced.  In  the 
Circuit  Court  a  jury  was  waived  and  the  court  refused  to 
hold  the  following  propositions  of  law  submitted  by  the  de- 
fendant : 

"IV.  The  court  holds  as  proposition  of  law  that  the  ap- 
praisers chosen  by  the  parties  in  this  case  were  obliged  to 
ascertain  the  loss  and  damage  to  the  property  injured  by 
reason  of  the  fire,  and  the  condition  said  property  was  in  im- 
mediately after  the  fire  and  consequent  upon  the  fire  alone, 
and  if,  between  the  time  of  the  fire  and  the  time  of  the  ap- 
praisaly  the  property  insured  suflFered  damage  by  reason  of 
frost,  or  other  cause  than  the  fire,  the  appraisers  had  no 
right  to  take  such  damage  into  consideration  in  making  their 
award,  and  if  said  appraisers,  in  estimating  the  loss  or  dam- 
age to  said  property,  included  injury  by  frost,  said  award  is 
invalid. 

"V.  The  court  holds  as  proposition  of  law  that  if  the 
appraisement  in  this  case  was  made  a  month  or  more  after 
the  time  of  the  fire,  and  if  at  the  time  of  said  appraisement, 
and  subsequently  to  the  time  of  the  fire,  the  property  which 
was  the  subject  of  the  appraisal  was  injured  by  frost,  and 
if  the  appraisers  in  their  award  of  the  loss  or  damage  in- 
cluded such  damage  by  frost,  the  award  is  void. 

"X.  The  court  holds  as  proposition  of  law  that  if  the  ap- 
praisers in  this  case  estimated  the  loss  or  damage  to  the  prop- 
erty solely  by  its  condition  at  the  time  of  the  appraisement, 
and  if  between  the  time  of  the  fire  and  the  time  of  the  ap- 
praisement the  property  had  been  injured  by  frost,  or  by  any 
other  cause  not  connected  with  the  fire,  the  award  is  void. 

"XV.  The  court  holds  as  a  proposition  of  law  that  if  the 
two  appraisers  who  signed  the  award  made  and  executed  the 
same  without  notice  to  the  third  appraiser,  or  giving  the 
third  appraiser  an  opportunity  to  be  present  at  the  time  of 
the  execution  of  the  ^ward,  said  award  is  void." 

This  court  held  on  the  former  appeal  that  the  trial  court 
erred  in  refusing  to  hold  each  of  said  propositions,  and  for 
that  error  the  judgment  was  reversed.  The  decision  of  this 
court  on  the  former  appeal  is  the  law  of  the  case  on  this  ap- 
peal. 
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We  think  that  from  the  evidence  the  court  might  properly 
find  that  portions  of  the  property  insured  were  damaged  by 
frost  between  the  time  of  the  fire  and  the  time  of  the  ap- 
praisal, and  that  the  award  includes  damage  by  freezing  oc- 
curring after  the  fire,  and  also,  that  the  two  appraisers  wlio 
signed  the  award  made  and  executed  the  same  without  notice 
to  appraiser  Isaacs,  or  giving  him  an  opportunity  to  be 
present  at  the  execution  of  the  award.  Such  findings  under 
the  rules  of  law  announced  on  the  former  appeal  were  fatal 
to  plaintiff's  right  of  recovery.  The  conclusion  thus  reached 
makes  it  unnecessary  to  consider  the  other  grounds  on  which 
appellee  contends  the  judgment  should  be  affirmed. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 


LaSalle  Theatre,  Appellant,  v.  Anna  Sinton  Taft  et  aL» 

Appellees. 

Gen.  No.  16,355. 

1.  Landlobd  and  tenant — what  does  not  confer  right  of  renewal. 
A  person's  right  to  renew  a  lease  is  not  conferred  by  a  provision  as  fol- 
lo¥rs:  '*If  the  lessee  is  desirous  of  renewing  the  lease,  six  months  prior 
notice  shall  be  given  to  the  lessor  for  his  consideration." 

2.  Landlobd  and  tenant — what  eaaential  to  liaJnlity  for  jdouhle  rent 
under  section  2  of  Act,  In  order  to  render  a  tenant  liable  for  double 
rent  by  virtue  of  a  hold-over  it  must  appear  that  such  holding-over  was 
unlawful. 

3.  Contracts — what  equivalent  to  rejection  of  proposition.  If  upon 
receipt  of  a  proposition  which  by  acceptance  would  form  the  basis  of 
a  contract,  the  same  is  not  accepted  but  a  counter  and  different  prop- 
osition made,  no  contract  is  created. 

4.  EvTOENCE — what  competent  to  explain  letter.  Previous  corre- 
spondence of  the  parties  may  be  considered  for  the  purpose  of  determin- 
ing the  meaning  and  intention  of  such  parties  in  the  use  of  words  em- 
ployed in  a  particular  letter,  but  not  for  the  purpose  of  varying  or 
contradicting  the  plain  terms  of  that  letter. 
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Bill  in  chancery.  Appeal  from  the  Superior  Court  of  Cook  oounty; 
the  Hon.  Obobge  A.  Duput,  Judge,  presiding.  Heard  in  this  court  at 
the  March  term,  1910.  Affirmed.  Opinion  filed  June  23,  1910.  Oer-. 
Horori  denied  by  Supreme  Court  (making  opinion  final). 

Statement  by  the  Court.  This  is  an  appeal  by  the  com- 
plainant from  a  decree  of  the  Superior  Court  dismissing  its 
bill  for  want  of  equity  and  granting  to  the  cross-complainant, 
Anna  Sinton  Taft,  relief  under  her  cross-bill.  The  bill,  filed 
April  30,  1909,  prayed  that  Anna  Sinton  Taft,  one  of  the 
defendants,  be  decreed  to  execute  and  deliver  to  complainant 
a  renewal  of  complainant's  lease  of  certain  premises  in  Chi- 
cago then  occupied  by  complainant  as  a  theatre,  for  a  term 
of  five  years  from  May  1,  1909,  at  an  annual  rental  of 
$8,500,  and  that  the  defendants  be  enjoined  from  interfer- 
ing with  complainant's  possession  of  said  premises  during 
said  term,  etc  A  preliminary  injunction  was  prayed  for  and 
granted.  The  defendant,  Anna  Sinton  Taft,  answered  the 
bill  and  filed  a  cross-bill  claiming  the  right  to  the  possession 
of  said  premises,  praying  that  complainant  be  decreed  to 
surrender  the  possession  thereof  to  her,  and  that  the  court 
ascertain  the  rental  value  thereof  and  decree  that  complain- 
ant pay  to  her  double  such  rental  value  from  May  1,  1909, 
until  possession  should  be  surrendered  to  her.  Complainant 
answered  the  cross-bill,  replications  were  filed  and  the  cause 
referred  to  a  master  to  take  and  report  the  proofs  with  his 
conclusions  both  of  law  and  fact.  The  report  of  the  master 
recommended  that  the  bill  be  dismissed  for  want  of  equity, 
that  complainant  be  decreed  to  pay  cross-complainant  the 
rental  value  of  said  premises  from  May  1,  1909,  at  the  rate 
of  $18,500  per  year.  Complainant  filed  numerous  objections 
to  the  report,  which  were  overruled  and  afterwards  ordered 
to  stand  as  exceptions.  The  decree  overrules  all  exceptions 
to  the  report ;  dismisses  the  bill  for  want  of  equity ;  decrees 
that  cross-complainant  have  and  recover  from  complainant 
possession  of  the  premises  in  controversy;  that  a  writ  of 
restitution  issue,  etc.,  and  that  she  recover  of  complainant 
$7,231.88,  the  amount  of  rent  due  from  May  1,  1909,  to  the 
date  of  the  decree,  at  the  rate  of  $18,500  per  year,  after  de- 
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ducting  payments  made  by  complainant  after  the  filing  of  the 
bill  under  an  order  of  the  court.  Appellant  assigned  f#r 
error  the  dismissal  of  its  bill,  and  Mrs.  Taft  assigned  cross- 
errors  on  the  refusal  of  the  chancellor  to  allow  her  double 
rc^t. 

BosENTHAL  &  Hamill,  for  appellant;  Lessino  Rosen- 
thal and  Leo  F.  Wobmsee,  of  counsel. 

Wilson,  Mobe  &  MoIlvains  and  McAbdlb  &  MoAbdle, 
for  appellees. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the  court. 

It  is  not  disputed  that  Mrs.  Taft,  August  5,  1902,  gave  to 
persons  acting  for  and  representing  complainant  an  option  to 
May  1,  1903,  to  lease  the  premises  in  Chicago,  then  known 
as  the  Blue  Ribbon  Restaurant,  for  five  years  from  May  1, 
1904.  The  principal  controversy  in  the  case  arises  on  the 
contention  that  complainant,  by  exercising  the  option,  ac- 
quired a  right  to  a  renewal  of  the  lease  for  five  years  from 
May  1,  1909. 

The  negotiations  which  resulted  in  the  giving  of  such  op- 
tion were  carried  on  wholly  by  correspondence.  In  June, 
1902,  the  Pabst  Brewing  Company  was  in  possession  of  the 
premises  under  a  lease  which  expired  April  30,  1904.  Com- 
plainant through  Franks,  its  president,  and  Lowenthal,  its 
secretary,  then  began  negotiations  with  the  Brewing  Com- 
pany for  acquiring  its  unexpired  term  with  a  view  of  con- 
verting the  premises  into  a  theatre.  The  alteration  of  the 
premises  into  a  theatre  involved  the  expenditure  of  a  large 
sum  of  money,  and  before  acquiring  the  Brewing  Company's 
unexpired  term  complainant  desired  to  obtain  from  Mrs. 
Taft  an  option  for  a  lease  for  a  further  term  after  the  expira- 
tion of  that  term.  July  3,  1902,  the  Brewing  Company  ob- 
tained from  Mrs.  Taft  a  thirty  days  option  to  extend  its  lease 
five  years.  Lowenthal  and  Franks  then  employed  Baird  & 
Warner  to  secure  for  complainant  from  Mrs.  Taft  an  option 
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for  a  lease  for  a  term  of  years  after  the  expiration  of  the 
Brewing  Company's  lease.  C.  Schmalstig  was  then  a  book- 
keeper in  the  employ  of  Mrs.  Taf  t  and  assisted  in  the  manage- 
ment of  her  property.  The  material  parts  of  the  letters  that 
passed  between  Baird  &  Warner  at  Chicago  and  Schmalstig 
at  Cincinnati  are  as  follows:  July  12,  1902,  Baird  &  Warner 
wrote  Schmalstig: 

"We  have  been  figuring  with  the  Pabst  Brewing  Co.  for 
clients  to  lease  the  Blue  Ribbon  restaurant,  and  convert  it 
into  a  first-class  Music  Hall  theatre.  As  their  lease  runs 
only  until  May,  1904,  we  asked  them  to  get  an  option  for  an 
extension  of  five  years  of  their  lease,  which  we  are  advised 
you  gave.  We  write,  with  the  consent  of  the  Pabst  Brewing 
Company,  to  ask  you,  provided  our  clients  took  their  lease 
terminating  May  Ist,  1904,  and  paid  for  remodeling  the 
premises  into  a  theatre  at  a  cost  of  about  $25,000,  will  you 
give  them  an  option  of  a  five  or  ten  years'  lease  from  May  1, 
1904,  the  option  to  run  until  about  May  1,  1903," 

In  answer,  under  date  of  July  18,  Schmalstig  wrote  that 
the  matter  had  been  referred  to  Mr.  Taft,  who  was  away  on 
his  vacation.  In  reply  Baird  &  Warner,  under  date  of  July 
28  wrote: 

"Your  favor  of  the  18th  inst.  at  hand,  and  we  note  that 
you  say  that  the  option  we  asked  for,  for  our  clients,  Lowen- 
thal  &  Franks,  of  the  'Blue  Ribbon'  restaurant,  137  Madison 
street,  will  be  referred  to  Mr.  Taft.  We  have  obtained  an 
option  from  the  Pabst  Brewing  Company  for  their  lease, 
and  the  negotiations  now  depend  upon  the  granting  of  an 
option  by  you  for  an  additional  five  years,  as  they  cannot  af- 
ford to  make  the  expensive  alterations  for  such  a  short  time. 
The  Pabst  Brewing  Company  not  only  consent  to  our  dealing 
directly  with  you,  but  they  insist  they  will  not  take  a  fur- 
ther lease  of  the  premises,  and  that  we  must  deal  with  you. 
No  doubt  they  have  lost  money  there — the  place  is  now 
closed.  Our  clients  are  responsible  and  experienced  men  and 
we  think  they  can  make  a  success  of  the  enterprise.  We  en- 
close a  proposition  to  us,  which  we  think  covers  the  matter 
and  protects  you." 
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The  following  is  the  enclosure  mentioned  in  said  letter: 

"Messrs.  Baird  &  Warner,  90  LaSalle  Street,  Chicago. 
Gentlemen: 

We  will  lease  the  premises  located  at  137  Madison  street, 
comprising  the  space  now  occupied  by  the  'Blue  Ribbon' 
restaurant  to  your  clients,  Lowenthal  &  Franks,  from  May 
Ist,  1904,  for  five  years  at  an  annual  rental  of  $8,000  a 
year,  provided  they  satisfy  us  of  their  financial  responsibil- 
ity or  have  a  guarantor  on  the  lease  who  is  acceptable  to  us ; 
this  proposition  to  remain  open  and  in  force  until  May  1, 
1903.  Provided  a  lease  is  made  to  them  for  five  years  at 
$8,000  a  year  we  will  pay  you  $640  as  commissions,  figured 
according  to  the  Real  Estate  Board  rates.'' 

August  5,  1902,  Mrs.  Taft,  by  Schmalstig,  wrote  Baird 
and  Warner  as  follows : 

"Gentlemen : 

With  reference  to  the  proposition  made  by  you  for  your 
clients,  Messrs.  Lowenthal  &  Franks,  for  the  premises  now 
occupied  by  the  Pabst  Brewing  Company,  137  E.  Madison 
St.,  your  city,  will  say,  that  after  due  consideration  of  the 
matter  we  are  prepared  to  make  the  following  proposition  to 
you:  The  present  premises  as  understood  by  your  proposi- 
tion are  to  be  converted  into  a  first-class  theatre  and  therefore 
shall  be  used  only  for  first-class  theatricals,  dramatic,  opera- 
tic, musical  or  other  first-class  entertainments,  all  of  which 
are  to  be  strictly  moral,  and  that  nothing  of  an  immoral  or 
inmiodest  nature  shall  be  permitted  or  fidlowed  therein,  and 
such  performance  must  be  conducted  in  such  a  peaceable 
manner  as  not  to  annoy  other  tenants  in  said  premises  or 
thereto  adjoining,  and  that  the  store  room  shall  be  used  only 
as  an  approach  to  said  theatre  or  an  exit  therefrom,  but 
shall  not  be  used  for  the  sale  of  any  spirituous  or  fermented 
liquors;  neither  shall  they  be  served  or  consumed  therein, 
and  there  shall  be  no  loitering  in  said  store  room  or  on  the 
sidewalk  or  any  gathering  of  crowds  on  the  sidewalk  at  any 
time.  In  complying  with  the  foregoing,  we  will  give  you  an 
option  until  May  Ist,  1903,  to  lease  said  premises  for  a  term 
of  five  years  from  the  first  day  of  May,  1904,  such  option, 
however,  (being  second  to  any  privilege  of  renewal  which 
may  be  asked  for  by  the  Pabst  Brewing  Company)  for  the 
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sum  of  $8,500  per  annum,  payable  in  monthly  installments 
in  advance  on  the  first  day  of  each  month.  Also  to  pay  all 
taxes  on  the  improvements  to  be  made,  and  to  carry  at  their 
expense  in  the  name  of  the  lessor,  insurance  on  the  real  es- 
tate of  said  theatre  of  not  less  than  $25,000  in  companies 
to  be  approved  by  the  lessor  and  policies  to  be  in  possession 
of  lessor.  Said  lease  to  have  a  guarantor  who  is  acceptable 
to  us.  If  the  lessee  is  desirous  of  renewing  the  lease,  six 
months  prior  notice  shall  be  given  to  the  lessor  for  his  con- 
sideration, and  at  the  expiration  of  the  term  or  any  renewal 
thereof,  such  improvements  as  shall  be  termed  a  part  of  the 
Eeal  Estate  shall  remain  or  be  restored  to  their  present  con- 
ditions at  the  option  of  the  lessor  without  charge.  The  lease, 
if  made,  to  include  the  general  conditions  of  leases  as  pro- 
vided by  the  Chicago  Real  Estate  Board,  and  such  provi- 
sions as  more  particularly  applying  to  conducting  theatres. 
Yours  respectfully, 

A.  S.  Taft  By  0.  Schmalstig,  Agt.'* 

August  8  Baird  &  Warner  wrote  Schmalstig: 

'TTour  favor  of  the  5th  inst.  at  hand  embodying  option  for 
a  five  year  lease  on  the  *Blue  Ribbon'  restaurant,  137  Madison 
street,  from  May  1,  1904."     *     ♦     ♦ 

Lowenthal  and  Franks  accepted  the  proposition  contained 
in  Mrs.  Taft's  letter  of  August  5,  and  obtained  from  the 
Brewing  Company  a  lease  of  the  premises  from  August  1, 
1902,  to  April  30,  1904.  December  13,  1902,  they  assigned 
their  interest  in  said  premises  acquired  under  the  lease  from 
the  Brewing  Company  and  under  the  agreement  made  by  the 
proposition  of  Mrs.  Taft  of  August  5,  and  the  acceptance 
thereof  by  them,  to  the  complainant.  Complainant  took  pos- 
session of  the  premises  in  August,  1902,  under  the  lease  from 
the  Brewing  Company  to  Lowenthal  and  Franks,  and  ex- 
pended about  $30,000  in  converting  the  premises  into  a 
theatre.  Complainant  repeatedly  demanded  that  Mrs.  Taft 
execute  a  formal  lease  in  accordance  with  the  provisions  of 
her  letter  of  August  5,  1902,  and  she  promised  to  execute 
such  a  lease,  but  none  was  ever  executed.  Both  parties  treat- 
ed that  letter  and  its  acceptance  as  a  contract  of  letting,  as  a 
lease,  and  under  it  complainant  remained  in  possession  of 
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the  premises  from  May  1,  1904,  to  April  30,  1909,  and  paid 
the  rent  and  performed  the  conditions  mentioned  in  the  letter 
of  August  5. 

The  letter  of  Mrs.  Taft  of  August  5  contains  the  follow- 
ing provision :  "If  the  lessee  is  desirous  of  renewing  the  lease, 
six  months  prior  notice  shall  be  given  to  the  lessor  for  his 
consideration,  and  at  the  expiration  of  the  term  or  any  re- 
newal thereof  such  improvements  as  shall  be  termed  a  part  of 
the  real  estate  shall  remain  or  be  restored  to  their  present  con- 
ditions, at  the  option  of  the  lessor,  without  charge."  It  is  not 
disputed  here  that  this  letter  of  Mrs.  Taft  is  to  be  treated  as 
a  lease  of  the  premises  to  appellant  for  the  term  of  five  years 
from  May  1,  1904,  at  the  rent  and  on  the  terms  stated  in  that 
letter.  When  a  right  to  renew  is  given  in  a  lease,  the  right  is 
to  a  renewal  on  the  terms  of  the  original  lease  save  only  the 
renewal  clause.  But  the  question  here  is  not  as  to  the  terms 
of  a  renewal  but  is,  whether  the  provision  quoted  gives  to  the 
lessee  any  right  of  renewal. 

We  do  not  think  that  the  provision  should  be  construed  to 
give  to  the  lessee  a  right  of  renewal.  It  provides  that,  "If  the 
lessee  is  desirous  of  renewing  the  lease,  six  months  prior  no- 
tice shall  be  given  to  the  lessor  for  his  consideration/*  The 
provision  contains  no  words  of  promise  or  undertaking  to  re- 
new on  receipt  of  notice  that  the  lessee  is  desirous  of  renew- 
ing, and  the  provision  that  such  notice  shall  be  given  to  the 
lessee  "for  his  consideration"  is  inconsistent  with  the  idea 
of  the  grant  of  a  present  right  to  renew. 

The  letter  of  August  6  was  a  rejection  of  the  proposition 
theretofore  made  to  Mrs.  Taft,  and  the  statement  of  a  new 
offer  complete  in  all  its  terms  and  conditions. 

The  previous  correspondence  of  the  parties  may  be  con- 
sidered for  the  purpose  of  determining  the  meaning  and  in- 
tention of  the  parties  in  the  use  of  the  words  employed  in  the 
letter  of  August  5,  but  not  for  the  purpose  of  varying  or  con- 
tradicting the  plain  terms  of  that  letter.  Auditorium  Ass'n 
V.  Fine  Arts  Bldg.,  244  111.  532. 

In  the  letter  of  July  12  Baird  &  Warner  asked  for  an  op- 
tion for  a  "five  or  ten  years  lease  from  May  1,  1904."    in 
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their  letter  of  July  28  they  asked  for  an  option  for  a  five 
years  lease  from  the  same  date.  The  first  mention  of  a  re- 
newal is  found  in  the  Taft  letter  of  August  5. 

In  the  Auditorium  case  supra  it  was  also  said  that  the  acts 
of  the  parties  contemporaneous  or  subsequent,  indicative  of 
their  construction  placed  on  an  instrument,  may  be  resorted 
to  for  the  purpose  of  determining  the  true  meaning  of  the 
instrument.  In  the  letter  of  Baird  &  Warner  to  Schmalstig 
of  August  8,  and  in  their  letter  to  Lowenthal  and  Franks  of 
August  9,  they  speak  of  the  option  as  an  option  for  a  five 
years  lease.  In  Lowenthal's  letter  to  the  Brewing  Company 
of  September  2,  1902,  he  says:  "When  we  rented  the  Blue 
Bibbon  Restaurant  from  you,  or  rather  when  we  had  Baird 
&  Warner  investigate  the  renting  of  the  restaurant  from 
you,  we  stated  as  a  condition  precedent  that  they  should  secure 
an  option  for  us  for  the  following  five  years  from  the  owners 
at  Cincinnati.  *  *  *  Having  secured  that  option  which 
insured  the  tenancy  of  the  premises  for  us  for  the  next  six, 
seven  years,''  etc.  In  their  assignment  to  complainant  of 
December  13,  1902,  and  in  their  declaration  of  trust  dated 
January  14,  1903,  Lowenthal  &  Frank  mention  an  option 
from  the  owners  to  lease  the  premises  in  question  to  them  for 
five  years  from  May  1,  1904.  In  May,  1905,  complainant 
wrote  Mrs.  Taft  that  it  desired  to  lease  a  room  adjoining  the 
entrance  to  the  theatre  from  the  expiration  of  the  then  ten- 
ant's lease,  "up  to  the  time  of  the  expiration  of  the  lease  we 
have  on  the  other  property,"  and  May  31  took  a  lease  for  said 
room  from  October  1,  1905,  to  May  1,  1909.  In  no  writing 
offered  in  evidence  other  than  the  letter  of  August  5  is  there 
any  mention  of  a  renewal  of  the  lease  or  any  suggestion  that 
complainant  had  or  claimd  any  right  in  the  premises  extend- 
ing beyond  May  1,  1909. 

We  find  in  the  previous  correspondence  or  subsequent  acts 
of  the  parties  no  support  of  the  contention  here  made  that  the 
letter  of  August  5  gave  complainant  the  right,  on  notice,  to 
a  renewal  of  its  lease. 

The  contention  of  appellant  that  Mrs.  Taft  by  her  acts 
or  conduct,  or  by  the  acts  or  conduct  of  any  one  acting  for 


Digitized  by 


Google 


364  Appellate  Coubts  of  Illinois. 

Vaughan  v.  Chicago  Junction  R.  Co.,  156  111.  App.  364. 

her,  is  estopped  from  denying  that  appellant  has  a  right  to 
a  renewal  of  the  lease,  cannot,  in  our  opinion,  on  the  evidence 
in  the  record,  be  sustained. 

The  master  found,  and  the  chancellor  approved  the  find- 
ing, that  the  fair  rental  value  of  the  premises  from  May  1, 
1909,  was  $18,500  per  year,  and  that  complainant  had  not 
wilfully  held  over  the  premises  after  the  expiration  of  its 
term,  within  the  meaning  of  section  2  of  the  Landlord  and 
Tenant  Act,  and  therefore  was  not  liable  under  said  section 
for  double  rent.  We  think  that  both  conclusions  are  proper 
on  the  evidence  in  the  record.  We  are  unable  to  see  any 
ground  on  which  complainant  is  entitled  to  the  relief  prayed, 
and  think  the  decree  gives  to  Mrs.  Taft  the  relief  to  which 
she  is  entitled. 

The  order  of  this  court  of  February  4,  1910,  continuing  in 
force  the  injunction  will  be  vacated,  and  the  decree  of  the 
Superior  Court  will  be  affirmed. 

Afp/rmed* 


Mrs.  Ellen  G.  Vaughan,  Administratrix,  Appellee,  v.  Chi* 
cage  Junction  Railway  Company,  Appellant. 

Gen.  No.  15,089. 

1.  Masteb  and  servant — when  duty  of  i'MpeciUm  urgent  If  old, 
rusty  or  worn  appliances  are  placed  in  machinery,  the  duty  of  inspec- 
tion becomes  more  obvious  and  urgent. 

2.  Masteb  and  servant — what  knowledge  not  essential  to  liability 
because  of  defective  appliances.  "Actual  knowledge  of  the  extent  and 
character  of  the  defect  is  not  necessary  to  create  liability.  It  is  suf- 
ficient if  appellant  might  have  known  by  the  use  of  such  diligence  as 
the  law  requires.  No  defect  is  latent  which  an  inspection  will  dis- 
close, hence  appellant's  officers  will  be  charged  with  knowing  what  an 
inspection  would  inform  them  of." 

Action  in  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  Circuit  Court  of  Cook  county;  the  Hon.  Richard  W.  Cuffobd, 
Judge,  presiding.  Heard  in  this  court  at  the  October  tenn,  1908.  Af* 
firmed.    Opinion  filed  June  16,  1910. 
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Winston,  Payne,  Strawn  &  Shaw,  for  appellant;  John 
D.  Black  and  John  C.  Slade,  of  counsel. 

Darrow,  Masters  &  Wilson,  for  appellee;  Edgar  L. 
Masters,  of  counsel. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  of  the  Circuit  Court 
rendered  in  favor  of  Thomas  Tobin  as  administrator  of  the 
estate  of  Dennis  Vaughan,  deceased,  alleged  to  have  lost  his 
life  by  reason  of  the  wrongful  act  of  the  defendant  company. 

The  declaration  is  in  three  counts  and  charges  in  substance 
that  on  April  30,  1904,  the  deceased  was  in  the  employ  of 
defendant  as  a  switchman;  that  he  was  standing  upon  the 
footboard  in  front  of  a  switch  engine  operated  by  defendant ; 
that  it  became  the  duty  of  defendant  to  provide  him  a  reason- 
ably safe  place  to  stand ;  that  appellant  negligently  permitted 
said  place  to  be  unsafe  and  dangerous ;  that  it  was  defendant's 
duty  to  provide  said  switch  engine  with  proper  and  suitable 
appliances  so  that  persons  rightfully  on  said  engine  could 
hold  themselves  in  a  safe  manner ;  that  defendant  negligently 
failed  to  provide  a  safe  and  suitable  handrail  and  permitted 
the  appliances  on  the  engine  to  become  unsafe  and  dangerous, 
as  defendant  knew  or  in  the  exercise  of  ordinary  care  could 
have  known,  but  which  the  deceased  Vaughan  did  not  know, 
and  that  while  standing  on  the  footboard  of  the  engine  holding 
on  to  said  hand  rail,  he  fell  because  of  such  defective  condi- 
tion and  was  killed. 

There  is  evidence  tending  to  show  that  the  deceased,  a 
man  43  years  of  age,  had  been  in  defendant's  employ  between 
eight  and  ten  years,  working  two  years  of  that  time  as  a 
switchman.  The  forenoon  of  April  30,  1904,  at  about  ten 
o'clock,  the  switch  engine  in  question  was  running  without 
cars  attached  toward  certain  cars  which  were  to  be  switched. 
Another  switchman  named  Gray  was  riding  with  Vaughan 
upon  the  footboard  of  the  engine.  Gray  was  standing  on  the 
righthand  side  or  end  of  the  footboard  and  Vaughan  upon  the 
lefthand  side,  both  facing  to  the  front  in  the  direction  in 
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which  the  engine  was  proceeding.    Gray,  it  is  said,  spoke  to 
Vaughan  with  reference  to  what  they  were  to  do  and  then 
jumped  of!  and  ran  ahead  in  the  discharge  of  his  duties.    It 
then  became  necessary,  because  of  a  curve  of  the  track  at  that 
point,  for  the  deceased  to  put  himself  on  the  righthand  end  of 
the  footboard,  taking  Gray's  place,  to  enable  him  to  see  sig- 
nals which  Gray  in  front  might  give.     Vaughan  accordingly 
made  an  effort  to  swing  himself  around  the  draw  bar  pro- 
jecting a  few  inches  over  the  footboard  in  front  of  the  center 
of  the  pilot  beam  of  the  engine.    As  he  tried  to  do  so,  having 
his  hand  on  the  hand  rail  extending  across  the  front  of  the 
engine  just  behind  the  men  as  they  stood  on  the  footboard, 
the  standard  which  supported  said  hand  rail  on  the  lefthand 
side  of  the  engine  and  was  nearest  to  Vaughan  parted  from 
the  bolt  by  which  it  was  attached  to  the  pilot  beam  and  that 
left  end  of  the  hand  rail  swung  forward  and  outward  on  the 
righthand  standard  as  a  pivot,  causing  Vaughan  to  fall  for- 
ward on  the  track  in  front  of  the  engine.     He  was  rolled 
under  the  footboard  and  received  injuries  causing  his  death. 
It  is  contended  in  behalf  of  defendant  that  the  accident  was 
due  to  a  condition  which  could  not  be  discovered  by  a  rea- 
sonably careful  inspection,  that  defendant  made  use  of  the 
only  proper  inspection   and  was  guilty  of  no  negligence. 
There  is  evidence  tending  to  show  that  the  standard  or  column 
which  parted  from  the  bolt  by  which  it  was  attached  to  the 
oak  pilot  beam,  and  so  caused  Vaughan  to  be  thrown  forward 
under  the  engine,  was  put  in  place  there  on  February  11, 
1904,  seven  weeks  before  the  accident.  It  is  claimed  in  behalf 
of  plaintiff  and  not  denied,  that  the  bolt  was  an  old  one  when 
so  put  in,  and  the  condition  of  the  bolt  seven  weeks  later,  after 
the  accident,  when  the  threading  was  found  to  have  been  de- 
fective, tends  to  substantiate  such  contention.    If  old  or  rust- 
ed or  worn  when  put  in,  the  duty  of  careful  inspection  was 
all  the  more  obvious  and  urgent.     "The  law  will  imply  and 
infer  notice  of  any  defect  which  by  the  exercise  of  ordinary 
care  might  have  been  known  to  the  master.''  Missouri  Mai.  I. 
Co.  V.  Dillon,  206  111.  145-152.     The  "duty  of  inspection 
rests  upon  the  employer  and  not  upon  the  employe,  and  de- 
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pends  upon  the  character  of  the  machinery  or  appliance,  since 
ordinary  care  may  require  inspection  oftener  in  one  place 
than  another/'  Wrisley  v.  Burke,  203  111.  250-257.  "This 
duty  was  a  positive  one  owing  by  the  defendant  to  the  plain- 
tiff." C.  &  A.  R.  E.  Co.  V.  Walters,  217  111.  87-92.  The 
appliance  was  simple.  No  complaint  is  made  as  to  its  form, 
but  that  it  was  allowed  to  become  so  defective  that  when  the 
deceased  trusted  his  weight  to  it,  it  gave  way  without  notice. 
There  is  evidence  tending  to  show  the  hand  rail  appeared  to 
casual  observation  to  be  safe.  It  had  apparently  been  in  use 
as  usual  that  morning  before  the  accident.  As  we  said  in 
Libby  v.  Cook,  123  111.  App.  574-578,  "Actual  knowledge  of 
the  extent  and  character  of  the  defect  is  not  necessary  to 
create  liability.  It  is  sufficient  if  appellant  might  have 
known  by  the  use  of  such  diligence  as  the  law  requires.  No 
defect  is  latent  which  an  inspection  will  disclose,  hence  appel- 
lant's officers  will  be  charged  with  knowing  what  an  inspec- 
tion would  inform  them  of." 

In  Rogers  v.  C,  C,  C.  &  St.  L.  Ry  Co.,  211  111.  126-131, 
is  a  quotation  from  152  111.  458-461 :  "It  is  the  duty  of  the 
Company  to  exercise  reasonable  and  ordinary  care  and  dili- 
gence in  providing  and  keeping  in  repair  reasonably  safe 
machinery  and  appliances  for  the  use  of  its  servants;  and 
this  is  a  continuing  duty  requiring  the  Company  to  exercise 
reasonable  diligence  and  care  in  supervision  and  inspection." 
The  deceased  had  a  right  to  rely  on  the  proper  performance  of 
that  duty  by  the  defendant.  It  is  said  that  an  engineer  went 
over  the  engine  morning  and  evening,  and  had  discovered 
nothing  wrong  about  it.  That  kind  of  inspection  failed  to 
disclose  the  rusting  of  the  screw  and  threads  within  the 
bolt,  and  could  not  reasonably  be  expected  to.  The  engineer 
testifies  that  "about  all  a  man  can  do  in  inspecting  an  engine 
is  to  walk  around  it  and  see  that  she  is  all  there,  that  there 
aren't  any  broken  parts  ;^'  that  he  "would  take  hold  of  the  rods 
or  take  hold  of  any  other  parts  I  could  reach  handily  and 
shake  them."  He  testifies  that  "all  of  our  bolts  when  they 
have  been  in  an  oak  beam  a  short  time  get  in  that  condition," 
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that  is  rusted  "by  the  acid  in  the  wood."     Such  conditionB 
then  could  be  reasonably  anticipated  in  this  case. 

Defendant's  counsel  urge  that  "the  appliances  came  apart 
because  of  the  stripping  of  the  thread  inside  of  the  single  piece 
of  iron  or  standard,  and  the  condition  inside  the  standard  was 
not  discoverable  from  the  inspection  made  nor  from  any  test 
known  to  appellant."  There  is  testimony  however  tending  to 
show  that,  assuming  the  bolt  to  have  been  in  the  same  condi- 
tion it  was  when  produced  in  evidence,  "the  hammer  test 
would  detect  any  weakness  whatever.  There  is  a  stripped 
condition  inside  the  column.  Stripping  usually  occurs  sud- 
denly if  it  is  a  perfect  fit."  There  is  other  testimony  tending 
to  show  in  effect  that,  "assuming  that  the  bolt  was  put  through 
a  beam  and  projected  above  the  beam  and  was  inserted  in  a 
standard,  and  assuming  that  it  was  solid  in  the  beam,  the  con- 
dition apparent  there  now  in  regard  to  the  bolt  and  standard 
could  have  been  ascertained  by  the  hammer  test ;"  and  further 
that  the  condition  of  those  parts  was  not  "caused  by  the 
weight  of  one  man  using  it  off  and  on  for  six  weeks  or  two 
months ;"  that  "the  fact  the  handhold  had  held  a  man's  weight 
continuously  several  times  a  day  for  a  period  of  two  months 
without  showing  any  sign  of  weakness"  would  not  be  con- 
sidered a  good  test.  There  is  conflict  in  the  evidence  as  to 
whether  the  defective  condition  was  or  was  not  discoverable 
by  proper  tests.  The  fact  remains  however  that  the  bolt 
and  upright  which  gave  way  had  become  rusted  and  some  of 
the  threads  were  worn  out  at  the  time  of  the  accident  This 
condition  apparently  was  not  discoverable  by  such  tests  as 
defendant  had  applied  to  the  hand  rail  before  the  accident, 
but  there  is  evidence  tending  to  show  it  might  have  been  dis- 
covered by  other  and  more  thorough  going  methods  of  inspec- 
tion. The  defect  was  not  on  the  surface,  but  it  does  not  fol- 
low, as  defendant's  counsel  claim,  it  was  not  discoverable 
by  reasonable  inspection  such  as  the  conditions  required.  It 
.  may  be,  as  is  claimed,  that  the  defective  condition  "could  not 
have  been  discovered  except  by  unscrewing  the  standard  and 
looking  at  the  inside."  Even  so,  it  was  a  question  for  the 
jury  whether  in  a  case  of  this  kind  the  duty  to  use  reasonable 


Digitized  by 


Google 


Chicago — First  District — June,  1910.  369 

Dcvine  v.  Illinois  Central  R.   Co.,   156  111.   App.  369. 

care  to  keep  the  appliance  in  a  fit  condition  did  not,  as  said 
in  C.  &  E.  I.  R  R.  v.  Snedaker,  223  111.  395-405,  "require 
inspection  at  reasonable  intervals  and  the  employment  of 
such  tests  as  will  reveal  the  condition  of  the  machinery  or  ap- 
pliances/' The  tests  made  were  clearly  not  such  as  to  "re- 
veal the  condition  of  the  machinery  or  appliances."  We 
think  the  jury  were  warranted  by  the  evidence  in  concluding 
that  the  accident  resulted  from  negligence  in  this  respect; 
that  an  appliance  of  this  character,  upon  which  switchmen 
in  the  daily  performance  of  their  accustomed  duties  were  ob- 
liged to  rely  for  the  safety  of  their  lives,  may  fairly  be  deemed 
to  require  of  the  defendant  in  the  exercise  of  reasonable  care 
a  much  more  thorough  inspection  than  the  evidence  shows 
was  used  in  the  case  at  bar. 

Finding  no  material  error  in  the  record,  the  judgment  of 
the  Circuit  Court  will  be  affirmed. 

Afp>rmed. 


John  F.  Devine,  Administrator,  Appellee,  v.  Illinois  Central 
Railroad  Company,  Appellant 

Gcin.  No.  15,117. 

1.  Variance — when  does  not  appear.  If  the  allegation  upon  which 
the  objection  of  variance  is  predicated  may  be  stricken  from  the  decla- 
ration as  surplusage  without  changing  its  legal  effect,  a  legal  variance 
does  not  appear. 

2.  Safety    appliance    act — federal    law    construed.      The    phrase 
"any  car  used  in  interstate  traffic"  is  to  be  **held  to  apply  to  all     *     * 
cars  used  on  any  railroad  engaged  in  interstate  commerce." 

3.  Instructions — when  under  safety  appliance  act  not  erroneous. 
In  an  action  predicated  upon  the  federal  safety  appliance  act  requir- 
ing the  use  of  automatic  couplers,  etc.,  instructions  are  not  erroneous 
which  contain  a  mere  statement  of  the  act  of  Congress. 

Action  in  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  Circuit  Court  of  Cook  county;  the  Hon.  Samuel  C.  Stouoh, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1908. 
Affirmed.  Opinion  filed  June  16,  1910.  Certiorari  denied  by  Supreme 
Court  (making  opinion  final). 
Vol,  clvi. — 24. 
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Calhoun,  Lyfobd  &  Sueean,  for  appellant;  John  G. 
Dkennan,  of  counseL 

James  0.  McShane,  for  appellee. 

Mb.  Justice  Feeeman  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  against  defendant  for 
alleged  negligence  causing  the  death  of  plaintiff's  intestate, 
Elias  Statton. 

The  cause  was  submitted  to  a  jury  upon  a  single  count  of 
the  declaration  setting  forth  in  substance  that  the  deceased 
was  employed  as  a  switchman  by  the  defendant  corporation, 
which  possessed  and  operated  as  a  common  carrier  a  certain 
railroad  engaged  in  interstate  commerce  and  traffic ;  ''that  as 
such  switchman  deceased  was  required  by  defendant  to  un- 
couple two  cars  standing  upon  one  of  defendant's  tracks  in 
its  Fordham  yards,'^  which  cars  the  plaintiff  alleges  were  then 
and  there  being  used  by  the  defendant  on  its  said  railroad  in 
moving  interstate  traffic;  that  by  virtue  of  an  Act  of  Con- 
gress entitled  "An  Act  to  promote  the  safety  of  employees 
and  travelers  upon  railroads  by  compelling  carriers  engaged 
in  interstate  commerce  to  equip  their  cars  with  automatic 
couplers  and  continuous  brakes  and  their  locomotives  with 
driving  and  wheel  brakes  and  for  other  purposes,"  and  of 
the  amendments  to  said  Act  which  were  then  in  full  force  and 
effect,  it  was  the  duty  of  the  defendant  to  have  equipped  and 
maintained  said  cars  which  it  so  required  the  deceased  to  un- 
couple with  couplers  coupling  automatically  by  impact  and 
which  could  be  uncoupled  without  the  necessity  of  a  person 
going  between  the  ends  of  said  cars ;  and  it  was  by  said  Act 
and  amendments  made  unlawful  for  defendant  to  use  said 
cars  unless  so  equipped  and  maintained ;  yet  that  defendant 
unlawfully  and  negligently  failed  and  neglected  to  so  equip 
and  maintain  said  cars,  but  unlawfully  and  negligently  per- 
mitted one  of  the  couplers  with  which  one  of  said  cars  had 
been  equipped  to  become  broken  out  of  and  removed  from 
said  car  so  that  said  cars  could  not  be  uncoupled  without  the 
deceased  going  between  the  ends  of  said  cars.    It  is  alleged 
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that  defendant  knew,  or  by  the  exercise  of  ordinary  care 
could  have  known,  that  said  coupler  was  so  broken  out  and 
removed  from  said  car  as  aforesaid,  in  time  to  have  avoided 
the  injury  and  death  complained  of.  It  is  further  alleged 
that  the  deceased  in  the  discharge  of  his  duty  and  as  a  direct 
result  and  in  consequence  of  his  being  unable  to  uncouple  said 
cars  without  going  between  their  ends,  was  required  to  and 
did  go  between  the  ends  of  said  cars  to  uncouple  them ;  and 
that  while  so  doing  and  while  between  the  ends  of  said  cars 
and  exercising  ordinary  care  and  caution  for  his  own  safety, 
said  cars  were  suddenly  and  unexpectedly  to  the  deceased 
shoved  together  and  deceased  was  caught  between  the  ends  of 
said  cars  and  so  crushed  and  injured  that  as  a  result  he  died, 
leaving  a  widow  and  three  children  his  next  of  kin. 

There  is  no  dispute  as  to  the  cause  or  manner  of  the  acci- 
dent Plaintiff  called  as  witnesses  other  members  of  the  crew 
to  which  deceased  belonged,  the  only  persons  having  personal 
knowledge  of  the  circumstances,  and  the  defendant  rested  its 
case  upon  the  completion  of  plaintiff's  testimony.  Omitting 
preliminary  occurrences,  material  facts  are  as  follows:  The 
accident  occurred  on  Sunday,  April  5th,  1903.  Deceased  was 
a  member  of  what  is  called  a  "transfer"  crew,  which  on  the 
morning  of  that  day  undertook  to  couple  up  a  train  of  about 
eighteen  cars  destined  for  South  Chicago  and  intermediate 
points.  In  doing  this  it  was  discovered  that  the  draw  bar 
or  coupler  had  been  pulled  out  from  the  north  end  of  an  Illi- 
nois Central  car  loaded  with  coal  and  consigned  to  the  68th 
street  pumping  station.  As  a  substitute  for  the  missing  draw 
bar  or  coupler  a  chain  had  been  attached  to  that  coal  car, 
fastened  to  the  truck  around  the  bolster.  The  crew  made 
use  of  this  to  chain  that  end  of  the  car  to  the  car  next  adjoin- 
ing and  north  of  it,  which  was  an  empty  box  car  belonging  to 
the  B.  &  O.  Railroad  Company,  which  had  its  coupling  ap- 
pliances in  good  order.  Having  coupled  up  this  train,  the 
crew,  including  the  deceased,  went  about  other  work.  In  the 
afternoon  the  crew  returned  to  the  Fordham  yards  and  found 
the  two  cars  in  question  still  standing  in  the  place  an^ 
fastened  together  in  the  manner  in  which  they  had  left  thezn 
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in  the  forenoon.  The  68th  street  pumping  station  did  not  re- 
ceive deliveries  on  Sunday,  and  the  crew  were  directed  to 
cut  out  that  bad-order  car  which  was  near  the  middle  of  the 
train  composed  of  eighteen  or  nineteen  cars  destined  for  de- 
livery at  South  Chicago  or  intervening  points,  and  to  throw  it 
on  track  18.  To  do  this  the  engine  was  coupled  to  the  cars 
of  the  train  which  were  north  of  the  bad-order  car  and  pulled 
it  and  them  northward  until  they  had  cleared  the  switch. 

After  the  train  had  been  pulled  north  over  the  switch  tlie 
deceased  threw  the  switch.  This  switch  was  on  the  west  side 
of  the  train.  He  then  crossed  over  behind  and  south  of  the 
coal  car,  to  the  east  side  of  the  train,  which  was  the  side  of 
the  engine  where  the  engineer  was  stationed  and  the  side  upon 
which  the  switchmen  were  in  the  habit  of  working.  He  then 
walked  to  the  north  end  of  the  bad-order  car  to  uncouple  or 
disconnect  it,  and  as  he  was  so  doing  one  of  his  fellow  switch- 
men signaled  the  engineer,  without  the  knowledge  of  the 
deceased,  to  back  up,  and  just  as  the  deceased  reached  the 
north  end  of  the  bad-order  coal  car  and  stepped  in  between  it 
and  the  car  ahead  of  it  to  disconnect  them,  the  detached  cars 
were  shoved  back  together  against  the  coal  car,  and  there 
being  no  draw  bar  at  that  north  end  of  the  coal  car,  when  the 
next  car  north  came  back  against  it,  the  deceased  was  caught 
between  them  and  crushed  to  death. 

Counsel  for  defendant  say  that  at  the  conclusion  of  the 
plaintiff's  evidence  they  were  of  opinion  that  there  was  no 
evidence  tending  to  establish  the  essential  averment  of  the 
declaration  that  "said  cars  were  then  and  there  being  used  by 
the  defendant  on  its  said  railroad  in  moving  interstate  traf- 
fic," and  they  accordingly  rested  defendant's  case.  It  is  now 
sought  to  reverse  the  judgment  upon  the  ground,  first,  that 
the  court  erred  in  refusing  defendant's  motion  peremptorily 
to  instruct  the  jury  to  return  a  verdict  for  defendant;  second, 
that  errors  were  committed  in  giving  and  refusing  instruc- 
tions. 

The  contention  that  the  court  erred  in  refusing  the  motion 
for  a  peremptory  instruction  requested  in  iefendant's  behalf 
is  based  upon  the  claim  that  there  was  no  proof  the  cars  in 
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question  were  at  the  time  of  the  accident  engaged  in  inter- 
state commerce ;  no  proof  that  defendant  at  the  time  of  the 
accident  was  engaged  in  hauling  or  moving  on  its  line  of  rail- 
road any  car  used  in  moving  interstate  traffic;  and  no  proof 
that  at  the  time  of  the  happening  of  the  accident  the  defend- 
ant was  engaged  in  interstate  commerce  by  railroad.  It  ap- 
pears that  all  the  other  counts  of  the  declaration  were  with- 
drawn from  consideration  of  the  jury.  If  therefore  this  ver- 
dict and  judgment  are  to  be  sustained,  it  must  be  upon  the 
ground  of  liability  under  the  federal  safety  appliance  Act 
referred  to  in  the  declaration.  The  provisions  of  the  Act  as 
it  was  in  force  at  the  time  of  the  accident  are  set  forth  as  fol- 
lows: 

"Sec.  2.  That  on  and  after  the  first  day  of  January,  1898, 
it  shall  be  unlawful  for  any  such  common  carrier  to  haul  or 
permit  to  be  hauled  or  used  on  its  line,  any  car  used  in 
moving  interstate  traffic  not  equipped  with  couplers  coupling 
automatically  by  impact,  and  which  can  be  uncoupled  with- 
out the  necessity  of  men  going  between  the  ends  of  the  cars." 
Act  of  March  2,  1893. 

"Sec.  6.  (As  amended  April  1, 1896.)  That  any  such  com- 
mon carrier,  using  any  locomotive  engine,  running  any  train 
or  hauling  or  permitting  to  be  hauled  or  used  on  its  line  any 
car  in  violation  of  any  of  the  provisions  of  this  act,  shall  be 
liable  to  a  penalty  of  $100  for  each  and  every  such  violation, 
to  be  recovered  in  a  suit  or  suits,''  etc. 

"Sec.  8.  That  any  employe  of  any  such  common  carrier 
who  may  be  injured  by  any  locomotive,  car  or  train  in  use 
contrary  to  the  provisions  of  this  act  shall  not  be  deemed 
thereby  to  have  assumed  the  risk  thereby  occasioned,  although 
continuing  in  the  employment  of  such  carrier  after  the  unlaw- 
ful use  of  such  locomotive,  car  or  train  had  been  brought  to 
his  knowledge." 

It  is  contended  by  defendant  that  for  want  of  the  proper 
proof  required,  the  federal  safety  appliance  Act  as  in  force 
April  6,  1903,  when  the  accident  occurred  and  before  the 
amendment  of  March  2d,  1903,  went  into  effect,  has  no  ap- 
plication.    There  is  evidence  however  tending  to  show  that 
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9  ..11  II. 

the  defendant  Company  was  a  "common  carrier"  using  cars 
"in  moving  interstate  traffic,"  within  the  language  and  mean- 
ing of  the  Act  in  controversy.  The  Act  is  construed  by  the 
subsequent  amendatory  Act  of  1903.  A  witness  called  by 
plaintiflF,  a  car  accountant  in  the  employ  of  the  defendant, 
testified  that  in  April,  1903,  and  before  that  time,  the  defend- 
ant "was  a  common  carrier  engaged  in  moving  both  state  and 
interstate ^trafiic  and  commerce ;"  that  its  railroad  ran  through 
intermediate  States  from  Chicago  to  New  Orleans  and  to 
Omaha  and  Sioux  City.  By  the  said  amendatory  Act  of  1903 
it  is  provided  that  ^*the  provisions  and  requirements  here- 
of and  of  said  Acts"  in  force  at  the  time  of  the  accident 
"shall  be  held  to  apply  to  all  trains,  locomotives,  tenders,  cars 
and  similar  vehicles  used  on  any  railroad  engaged  in  inter- 
state commerce."  The  provisions  of  the  amendatory  Act  by 
its  terms  did  not  however  take  effect  until  September  1, 1903, 
whereas  the  accident  in  controversy  occurred  April  6,  1903. 
It  is  contended  in  behalf  of  plaintiff  however,  as  it  was  by 
the  Attorney-General  of  the  United  States  in  Johnson  v.  So. 
Pacific  Ey.  Co.,  196  U.  S.  1-8,  that  the  amendatory  Act  of 
March  2,  1903,  "did  not  change  or  enlarge  the  earlier  law 
but  should  be  viewed  as  a  legislative  construction  and  merely 
declaratory  thereof,"  and  that  its  suspension  by  its  terms  so 
that  it  should  "not  take  effect  until  September  1,  1903,  re- 
lated to  the  new  features  introduced  into  the  law  as  to  the 
minimum  number  of  the  cars  in  a  train  to  be  operated  by 
train  brakes."  This  contention  has  much  persuasive  force 
and  the  view  was  apparently  adopted  by  the  Court  in  said 
Johnson  case,  supra,  in  which  it  is  said  (p.  21)  :  "As  we  have 
no  doubt  of  the  meaning  of  the  prior  law,  the  subsequent 
legislation  cannot  be  regarded  as  intended  to  operate  to  de- 
stroy it.  Indeed  the  latter  Act  is  affirmative  and  declaratory 
and  in  effect  only  construed  and  applied  the  former  Act." 
To  the  same  effect  is  what  is  said  in  Schlemmer  v.  Ey,  Co., 
205  U.  S.  1-10,  in  which  case  the  court  says:  "The  w.ords 
'used  in  moving  interstate  traffic'  should  not  be  taken  in  a 
narrow  sense.  The  later  Act  of  March  2,  1903,  *  *  *  * 
in  our  opinion  indicates  the  intent  of  the  original  Act"     In 
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U.  S.  V.  Freeman,  3  Howard,  556-564,  it  is  said  that  '1i  it 
can  be  gathered  from  a  subsequent  statute  in  pari  materia 
what  meaning  the  legislature  attached  to  a  former  statute,  it 
will  amount  to  a  legislative  declaration  of  its  meaning  and 
will  govern  the  construction  of  the  first  statute."  So  constru- 
ing the  original  Act  above  quoted,  the  phrase  therein  "any 
car  used  in  moving  interstate  traffic"  is  to  be  "held  to  apply 
to  all  *  *  *  cars  used  on  any  railroad  engaged  in  inter- 
state commerce."  We  are  inclined  moreover  to  concur  in  tlie 
view  urged  by  plaintiff's  counsel,  that  the  allegation  of  the 
declaration  as  to  the  use  of  the  car  may  if  necessary  be  re- 
garded as  surplusage,  which  it  is  said  in  Barnes  v.  N.  T.  Co., 
169  HI.  112-118,  "comprehends  whatever  may  be  stricken 
from  the  record  without  destroying  the  right  of  action  or 
the  charge  on  the  one  hand  or  the  defense  on  the 
other."  The  rule  therefore  which  requires  the  proof  to  corre- 
spond with  the  allegations  would  not  apply  where,  as  here, 
"the  allegation  may  be  stricken  out  entirely  as  surplusage, 
without  impairing  or  changing  the  legal  effect  of  the  declara- 
tion." We  are  of  opinion  however  that  the  coal  car  of  the  de- 
fendant which  had  no  coupler  at  the  time  of  the  accident  and 
so  caused  the  death  of  plaintiff's  intestate,  is  within  the  stat- 
ute, since  the  proof  shows  it  was  a  car  used  on  a  railroad  en- 
gaged in  interstate  commerce.  In  U.  S.  v.  St.  L.  I.  M.  &  S. 
Ry.  Co.,  154  Fed.  516-518,  it  was  said  that  the  phrase  "used 
in  moving  interstate  trafiic"  includes  "a  car  that  has  been 
used  for  such  purpose,  stands  ready  and  is  intended  to  be 
used  for  such  purpose  whenever  needed."  The  proof  shows 
that  the  defendant  was  a  common  carrier,  that  it  operated  its 
railroad  in  moving  both  state  and  interstate  trafiic  through 
many  States  in  different  directions,  that  it  "did  not  keep  any 
particular  cars  for  State  traffic  and  others  for  interstate  traf- 
fic," that  "a  car  may  today  have  a  State  load  and  tomorrow 
an  interstate  load."  This  evidence  prima  facie  tends  to  prove 
that  all  defendant's  cars  were  "used  in  moving  interstate 
traffic"  within  the  meaning  of  the  statute. 
We  do  not  understand  defendant  to  claim  there  is  any 
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evidence  that  the  particular  car  in  question  was  not  so  used. 
The  contention  seems  to  be  that  such  use  is  not  directly  shown 
by  the  evidence  as  to  this  car.  We  think  the  proof  sufficient 
to  make  out  a  prima  facie  case  and  to  throw  the  burden  upon 
defendant  to  prove  the  contrary  by  proper  evidence  which 
was  within  its  own  control.  We  find  no  error  in  the  refusal 
of  the  court  to  direct  a  verdict  for  defendant  at  the  close  of 
plaintiffs  case. 

It  is  urged  in  defendant's  behalf  that  the  proximate  cause 
of  the  accident  was  the  negligence  of  a  fellow  servant  of  the 
deceased  acting  as  rear  switchman,  who  gave  the  back  up  sig- 
nal to  the  engineer  which  caused  the  cars  to  come  together 
just  as  the  deceased  came  between  them.  What  is  a  proxi- 
mate cause  is  ordinarily  a  question  of  fact  to  be  determined 
by  a  jury.  It  is  apparent  that  the  negligence  of  the  other 
switchman  in  giving  the  signal  to  back  would  not  have  injured 
the  deceased  in  all  human  probability  had  the  coal  car  which 
he  was  endeavoring  to  cut  out  been  equipped  with  a  draw  bar 
or  coupler.  The  rule  is  well  stated  in  I.  C-  E.  E.  v.  Siler, 
229  m.  390-394.  And  we  concur  in  what  is  said  in  C.  J. 
Ey.  Co.  V.  King,  169  Fed.  Eep.  372-378,  that  "the  negli- 
gence of  the  engineer  is  immaterial  whether  it  be  taken  as 
that  of  defendant  or  of  a  fellow  servant  of  plaintiff,  for  de- 
fendant cannot  be  exempted  from  liability  by  reason  of  the 
concurrence  of  another."  See  also  So.  Pac.  Co.  v.  Allen,  106 
S.  W.  Eep.  441-447.  Whether  in  this  case  the  question  of 
proximate  cause  be  deemed  one  of  law  or  fact  the  result  must 
be  the  same. 

Complaint  is  made  of  certain  instructions.  We  find  no 
error  in  giving  those  which  contained  a  mere  statement  of 
the  Act  of  Congress  referred  to  in  the  declaration.  The  next 
instruction  complained  of  is  substantially  the  same  as  that 
passed  upon  and  approved  in  So.  C.  C.  Ey.  Co,  v.  Kinnare, 
216  111.  451-456.  In  connection  with  other  instructions 
given  in  the  case  at  bar,  we  think  the  instruction  is  not  open 
to  the  objections  urged.  The  next  instruction  to  which  ex- 
ception is  taken  is  a  verbatim  copy  of  an  instruction  approved 
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in  Consolidated  Traction  Co.  v.  Schritter,  124  111.  App.  578- 
681,  and  in  222  111.  364-367. 

Finding  no  material  error  in  the  record,  the  judgment  of 
the  Circuit  Court  must  be  affirmed. 

Affirmed. 


Stella  Newman,  Appellee,  v.  Woolfs  Clothing  Company, 

Appellant. 

Gen.  No.  15,158. 

1.  Vebdicts — wlien  aet  aside  a«  against  the  evidence.  A  verdict  will 
be  Bet  aside  on  review  as  against  the  weight  of  the  evidence  where  clear- 
ly and  manifestly  so. 

2.  Trusts — when  converted  funds  cannot  he  recovered  from  third 
person.  If  money  is  given  to  another  in  trust  and  he  deposits  it  in  his 
own  name  and  pays  it  out  to  a  third  person  who  is  without  knowledge 
of  the  true  ownership  of  such  fund,  such  true  owner  cannot  recover  the 
same  from  the  party  who  has  so  received  the  same  in  ignorance. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Oscab  E. 
Heard,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1908.    Reversed.    Opinion  filed  June  16,  1910. 

Underwood  &  Maniebre,  for  appellant. 

Simon  La  Grou,  for  appellee. 

Mr.  Justice  Freeman  delivered  the  opinion  of  the  court. 

The  plaintiff  sues  to  recover  $1,200  and  interest,  which 
she  claims  was  on  the  I7th  of  August,  1903,  wrongfully  paid 
defendant  by  Benjamin  Newman,  her  then  husband,  out  of 
money  of  hers^  in  his  custody.  Her  statement  is  that,  com- 
mencing after  her  engagement  and  two  or  three  years  before 
her  marriage  to  said  Benjamin  Newman  and  continuously 
thereafter,  she  had  been  paying  money  saved  out  of  her  earn- 
ings to  him  to  be  by  him  taken  care  of  for  her.  These 
moneys  it  is  claimed  were  deposited  by  Newman  in  his  own 
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name  in  the  Illinois  Trust  &  Savings  Bank,  and  were  drawn 
out  by  him  on  his  checks  from  time  to  time. 

Plaintiff  and  Benjamin  Newman  were  married  in  July, 
1901.  On  the  17th  of  August,  1903,  the  husband  had  been  in 
the  employ  of  the  defendant  about  four  years  and  during 
that  time  had  by  his  own  confession  purloined  more  or  less  of 
wearing  apparel  from  the  defendant's  store.  As  to  tho 
amount  of  tJie  thefts  the  evidence  is  not  clear.  Defendant 
claims  to  have  missed  several  thousands  of  dollars  worth  of 
goods.  When  the  thefts  were  discovered,  the  defendant  be- 
lieving Newman  to  be  the  guilty  person,  sent  for  a  city  detec- 
tive, "for  the  purpose  of  having  the  influence  of  a  detective 
to  bear  on  Newman."  When  Newman  admitted  his  guilt, 
this  officer  went  with  Newman  to  his  apartments  and  on  the 
way  back  stopped  with  him  at  the  bank,  where  Newman  drew 
out  $1200.  This  was  taken  back  to  the  store  and  paid  by 
Newman  to  the  defendant.  It  is  probable  from  the  officer's 
testimony  that  Newman  at  thip  time  supposed  he  was  under 
arrest  and  for  all  practical  purposes  the  officer  did  have  him 
in  custody.  After  the  money  was  paid  to  the  defendant, 
Newman  was  discharged  and  no  further  proceedings  were 
taken  against  him.  Since  that  time,  in  July,  1907,  the 
plaintiff  has  procured  a  divorce  from  her  said  husband. 

The  plaintiff's  contention  is  that  the  money  in  controversy 
was  her  own  "and  was  held  by  her  husband  as  a  simple  de- 
positary," that  it  was  paid  by  Newman  and  received  by  the 
defendant  while  the  former  was  under  duress  and  in  custody 
of  an  officer  for  the  unlawful  purpose  of  compounding  a 
felony  and  settling  a  private  demand,  without  plaintiff's 
knowledge  or  consent  and  that  plaintiff  is  entitled  to  re- 
cover back  the  money  so  paid.  The  defendant  denies  that 
the  money  was  the  plaintiff's  and  denies  that  if  it  was,  the 
defendant  had  any  knowledge  or  notice  that  it  was  hers. 
Newman  testifies  that  he  told  defendant  and  told  the  detective 
that  he  had  about  $1,525  in  the  bank,  but  that  the  money 
while  in  his  name,  was  his  wife's.  He  says  that  he  was 
threatened  with  being  sent  to  jail  and  that  he  paid  it  to  de- 
fendant "to  save  myself  from  going  to  jail;"  that  he  told 
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plaintiff  what  he  had  done  immediately  thereafter  and  that 
she  "went  right  back"  with  him  to  defendant's  store  and  de- 
manded the  return  of  the  $1,200.  The  plaintiff  also  states 
that  she  went  immediately  over  to  defendant's  store  on  the 
17th  day  of  August,  1903,  as  soon  as  she  learned  from  her 
husband  what  had  been  done,  and  demanded  the  return  of  the 
money.  This  the  defendant's  witnesses  deny.  Plaintiff  testi- 
fies to  earning  about  $225  a  month,  and  that  the  money  was 
put  in  the  bank  account,  from  which  her  husband  checked 
it  out  "for  little  things  we  bought,  just  a  few  things ;"  that 
she  paid  the  grocery  bill  herself  in  cash,  and  that  all  that 
money  in  the  bank  was  hers.  Upon  the  question  whether  or 
not  Newman  told  the  defendant's  agents  at  the  time  of  the 
payment  to  them  of  the  $1,200  that  the  money  was  not  his 
own  and  was  his  wife's,  three  unimpeached-  witnesses  testify 
that  he  did  not  so  state.  Against  the  testimony  of  these  wit- 
nesses stands  only  the  testimony  of  plaintiff's  former  hus- 
band, a  confessed  wrongdoer.  The  preponderance  of  the  evi- 
dence on  that  question  is  clearly  with  the  defendant.  The 
evidence  tending  to  show  that  the  money  in  bank  was  the 
plaintiff's,  and  her  own  earnings,  is  not  in  all  respects  satis- 
factory and  is  far  from  being  convincing.  If  it  be  true  as 
claimed  by  defendant  that  the  dishonest  husband  took  large 
quantities  of  defendant's  goods,  it  may  be  that  the  money  in 
bank  in  Newman's  name  and  claimed  by  plaintiff  was  in 
whole  or  in  part  the  proceeds  of  Newman's  thefts.  The  bur- 
den is  upon  the  plaintiff  to  prove  her  title  by  a  preponderance 
of  evidence,  and  this  burden  she  has  failed  to  meet. 

Complaint  i»  made  of  certain  instructions  given  at  request 
of  plaintiff's  counsel.  The  first  of  these  is  inaccurate,  but 
not  reversibly  erroneous.    The  other  instruction  is  as  follows : 

"The  court  instructs  the  jury  that  if  they  find  from  the 
evidence  in  this  cafee  that  the  plaintiff  placed  her  own  money 
in  the  hands  of  her  husband  to  hold  in  trust  for  her,  for  the 
purpose  of  saving  the  same  for  her,  that  would  constitute  the 
husband  the  agent  of  the  plaintiff  for  that  purpose,  and  the 
husband  would  have  no  right  to  use  said  money  as  his  own  or 
to  pay  it  out  in  payment  of  his  own  obligations,  without  her 
knowledge  or  consent." 
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This  is  true  as  far  as  it  goes.  But  it  does  not  go  far 
enough.  The  rule  of  law  applicable  is  well  settled  in  Char- 
lotte Iron  Works  v.  Am.  Ex.  Nat.  Bank,  34  Hun  (N.  Y.) 
26-30,  as  follows:  "As  a  general  rule  where  the  trustee  or 
agent  has  converted  the  subject  of  his  trust  or  agency  into 
money  and  pays  the  same  in  due  course  of  business  in  dis- 
charge of  his  own  indebtedness  to  one  ignorant  of  the  nature 
of  his  title,  the  payee  acquires  a  perfect  and  indefeasible  one 
as  against  the  real  owner.  In  such  case  the  right  to  follow 
the  money  by  the  principal  is  gone."  The  court  quotes  in 
that  case  from  Stephens  v.  Board  of  Education,  79  N.  Y. 
183,  as  follows:  "It  is  absolutely  necessary  for  practical  busi- 
ness transactions  that  the  payee  of  money  in  due  course  of 
business  shall  not  be  put  upon  inquiry  at  his  peril  as  to  the 
title  of  tlie  payor.  Money  has  no  ear  mark.  »  *  *  * 
It  is  generally  impracticable  to  trace  the  source  from  which 
the  possessor  of  money  has  derived  it.  It  would  introduce 
confusion  into  commercial  dealings  if  the  creditor  who  re- 
ceives money  in  payment  of  a  debt  is  subject  to  a  risk  of  ac- 
counting therefor  to  a  third  person  who  may  be  able  to  show 
that  the  debtor  obtained  it  from  him  by  felony  or  fraud.  The 
law  wisely,  from  considerations  of  public  policy  and  con- 
venience, and  to  give  security  and  certainty  to  business  trafis- 
actions,  adjudges  that  the  possession  of  money  vests  the  title 
in  the  holder  as  to  third  persons  dealing  with  him  and  receiv- 
ing it  in  the  due  course  of  business  and  in  good  faith  upon  a 
valid  consideration."  In  the  case  at  bar  the  defendant  claims 
to  have  received  the  payment  in  controversy  in  good  faith,  in 
payment  of  a  part  at  least  of  a  debt  due  it  from  the  payor  for 
goods  by  him  wrongfully  appropriated.  The  burden  is  upon 
plaintiff  to  sustain  her  claim  to  the  money  and  to  show  notice 
to  defendant  by  a  preponderance  of  evidence,  and  this  she  has 
not  done. 

The  judgment  of  the  Circuit  Court  must  therefore  be  re- 
versed. 

BeversecL 
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Roy  E«  Johnson,  Appellee,  v.  The  N.  K.  Fairbank  Com- 
pany, Appellant. 

Gen.  No.  14,968. 

1.  CoNTMBUTOBT  I7E0LIGENCE — iphen  minoT  cannot  "be  ffuilty  of, 
A  child  under  the  age  of  five  years  is  not  chargeable  with  contribu> 
tory  negligence. 

2.  Evidence — effect  of  impeaching  testimony,  "Prior  self-contra- 
dictions, when  admitted,  are  not  to  be  treated  aa  assertions  having  any 
substantive  or  independent  testimonial  value,  •  *  •  otherwise  they 
would,  in  truth,  be  obnoxious  to  the  hearsay  rule." 

3.  Evidence — what  not  inherently  competent  by  way  of  impeachment, 
A  previously  expressed  opinion,  not  being  necessarily  inconsistent  with 
the  truth  of  some  assertion  of  fact  in  the  testimony  of  a  witness,  does  not 
tend  to  impeach  the  truth  of  the  testimony,  and,  therefore,  is  not  ad- 
missible in  evidence. 

4.  Evidence — test  of  competency  of  impeaching  evidence.  It  is  only 
the  repugnancy  and  inconsistency  in  point  of  fact,  between  a  statement 
previously  made  by  a  person  testifying  and  some  statement  or  asser- 
tion he  makes  when  he  testifies,  that  makes  the  previous  statement 
competent  and  admissible  in  impeachment. 

5.  Evidence — admissions  of  law  not  competent  in  impeachment. 
Admissions  of  a  party  in  relation  to  questions  of  law  are  no  evidence  and 
matter  involving  law  as  well  as  fact  falls  within  the  rule  and  is  in- 
competent in  evidence  against  a  party  in  impeachment. 

6.  FBACTiCE — section  76  of  Act  construed,  A  written  statement 
which  has  been  used  for  impeaching  purposes  is  not  proper  to  be  carried 
from  the  bar  by  the  jury. 

7.  Verdicts— wfccfi  not  disturbed.  A  verdict  will  not  be  set  aside 
on  review  as  against  the  weight  of  the  evidence  unless  clearly  and  mani- 
festly so. 

8.  New  trial — when  newly  discovered  evidence  not  ground  for. 
Newly  discovered  evidence  which  consists  in  the  testimony  of  an  officer 
of  the  party  corporation  presenting  the  same  does  not  justify  the  grant- 
ing of  a  new  trial  notwithstanding  sucli  officer  may  have  failed  to  convey 
his  knowledge  to  the  attorney  of  such  corporation. 

9.  Instructions — when  submission  of  question  of  law  u>ill  not 
reverse.  While  a  modification  of  an  instruction  by  adding  thereto  the 
following  words,  "It  is  for  you  to  determine  the  question  of  liability  and 
the  court  has  nothing  to  do  with  that  matter,"  is  improper;  yet,  held, 
that  under  all  the  instructions  given  in  this  case  it  must  have  been 
apparent  to  the  jury  that  what  the  court  intended  to  say  was,  "It 
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18  for  you  to  determine  the  facts  in  connection  with  the  question  of  lia- 
bility," etc.,  and  a  reversal  therefore  was  not  ordered. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  George  W.  Patton,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1908.  Af- 
firmed.   Opinion  filed  June  3,  1910. 

Statement  by  the  Court.  The  Superior  Court  rendered 
a  judgment  against  The  N.  K.  Fairbank  Company,  defend- 
ant, upon  a  verdict,  for  $1,500,  and  by  this  appeal  the  Com- 
pany seeks  a  reversal  of  that  judgment.  In  the  forenoon  of 
April  24,  1906,  plaintiff  had  his  right  thigh  bone  broken,  at 
about  the  junction  of  the  middle  and  upper  thirds  of  the 
bone,  by  a  wagon  of  the  defendant  driven  by  one  of  its 
drivers.  As  a  result  plaintiff's  right  leg  is  somewhat  shorter 
than  his  left.  When  injured,  plaintiff  was  about  four  and 
one-half  years  of  age.  The  accident  occurred  at  the  southeast 
corner  of  Princeton  avenue  and  Thirtieth  street  in  Chicago. 

At  the  time  plaintiff  was  injured  a  kerosene  and  gasoline 
tank-wagon,  from  which  an  oil  peddler  was  selling  oil,  stood 
about  in  the  middle  of  Princeton  avenue,  immediately  south 
of  Thirtieth  street  and  facing  north.  The  head  of  the  horse 
hitched  to  that  wagon  was  about  on  a  line  with  the  south 
curbstone  line  of  Thirtieth  street.  The  distance  between  the 
south  building  line  and  the  south  curbstone  line  on  Thirtieth 
street  is  not  disclosed  in  the  evidence.  The  tank-wagon's 
left  wheels  were  about  in  the  middle  of  Princeton  avenue. 
The  Princeton  avenue  driveway  is  38  feet  wide.  The  curb- 
stones at  the  southeast  corner  of  the  two  streets,  where  plain- 
tiff was  when  injured,  are  curved  so  as  to  make  a  round 
comer.  Directly  in  front  of  that  comer  there  was  a  grating 
over  a  sewer  opening.  Plaintiff  lived  with  his  parents  in  the 
building  on  the  southwest  comer  of  the  streets  mentioned, 
which  building  fronted  on  Princeton  avenue.  Mrs.  Grant, 
plaintiff's  principal  witness,  also  lived  in  that  building.  At 
the  time  of  the  accident  Mrs.  Grant,  who  had  sent  her  boy 
out  to  obtain  oil,  happened  to  stand  in  her  front  window, 
looking  out  at  the  peddler  drawing  oil  for  her  boy.    She  testi- 
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fied  that  from  where  she  stood  she  saw  the  entire  occurrence 
in  connection  with  plaintiff's  being  injured.  She  is  the  only 
witness  who  did  see  the  entire  occurrence.  She  testified  that 
plaintiff,  with  his  little  brother  who  stood  about  four  feet 
east  of  him,  was  upon  the  sidewalk  at  the  southeast  comer; 
that  defendant's  team  with  a  truck  came  walking  from  the 
south,  on  Princeton  avenue,  and  the  driver  of  the  team  sat 
"doubled  over"  with  his  elbows  on  his  knees  and  the  reins  in 
his  hands;  that  the  team  turned  a  little  toward  the  east  to 
pass  by  the  tank-wagon  and  as  the  horses'  heads,  starting 
around  the  corner  of  the  tank-wagon,  were  about  six  or  eight 
yards  away  from  where  the  plaintiff  stood,  the  latter  got 
down  off  the  curb  into  the  gutter  to  ram  something  into  the 
sewer-grating,  which  was  close  up  to  the  curb;  that  he  was 
lying  on  his  stomach  with  his  head  south,  with  one  arm  (the 
witness  said  the  right,  but,  obviously,  she  was  in  that  re- 
spect mistaken)  upon  the  curb  and  with  the  other  ramming 
something  into  the  grating;  that  she  watched  him  "par- 
ticularly" and  as  he  placed  himself  in  the  position  in  which 
he  was,  when  injured,  the  horses  were  about  two  yards  and  a 
half  from  him;  that  the  front  wheel  of  the  truck  just  escaped 
touching  him ;  that  "the  hind  wheel  caught  him  and  hit  the 
hip — kind  of  pushing  the  little  boy  upon  the  curb;"  that  the 
hind  wheel  was  within  a  few  inches  of  the  curb  as  it  passed ; 
that  she  called  out  to  the  oil  peddler  that  the  team  had  run 
over  the  boy  but,  because  of  the  noise  made  by  the  ringing 
of  the  bell  on  the  oil  wagon,  he  did  not  understand  her ;  that 
tlie  oil  peddler  picked  up  the  child,  followed  the  teamster 
across  Thirtieth  street  and  called  out  to  him  that  he  had  run 
over  the  child.  The  teamster  then  stopped  and  the  oil  ped- 
dler brought  the  plaintiff  into  his  home. 

Martin  Finn,  the  teamster,  on  behalf  of  defendant,  testi- 
fied that  he  was  driving  along  with  his  team  walking  at  the 
rate  of  about  three  miles  an  hour;  that  his  truck  weiglied 
about  4,600  pounds  and  was  loaded  with  sixteen  barrels  of 
grease  weighing  about  four  hundred  pounds  each;  that  he 
saw  the  tank-wagon  and  "swung"  over  to  the  right  to  pass  it ; 
that  he  was  two  feet  from  the  east  curb  when  he  passed; 
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that  when  he  was  twenty  feet  south  of  where  plaintiff  stood 
he  noticed  plaintiff  standing  with  his,  plaintiff's,  brother; 
that  plaintiff  was  then  about  twelve  or  fourteen  feet  south 
of  the  southeast  comer  of  the  two  streets;  that  he  did  not 
see  plaintiff  do  anything  at  or  near  the  grating  at  the  comer ; 
that  he  did  not  see  plaintiff  get  under  the  wheel ;  that  when 
he  reached  a  point  about  twenty  feet  north  of  Thirtieth  street 
and  was  called  by  the  oil  peddler  he  first  learned  that  he  had 
run  over  the  boy ;  that  before  passing  the  tank-wagon  he  had 
been  driving  ten  or  fifteen  feet  from  the  curb;  that  he  last 
saw  the  boy  in  passing  him  and  the  boy  was  still  standing  in 
the  same  place  where  witness  first  saw  him  when  the  seat  of 
the  wagon  passed  the  two  boys ;  that  the  boys  then  stood  on 
the  curb,  about  two  feet  from  the  wagon,  looking  up  at  wit- 
ness and  having  hold  of  eaoh  other's  hands ;  and  that  he  did 
not  see  the  boy  get  "over"  and  lie  down  upon  the  sewer 
grating. 

The  oil  peddler  testified  that  upon  hearing  the  boy  scream- 
ing he  went  over  and  picked  him  up  from  the  grating  on  the 
comer. 

The  foregoing  is  all  the  evidence  as  to  the  occurrence. 

Defendant  endeavored  to  impeach  Mrs.  Grant's  testimony 
by  evidence  of  previous  statements  made  by  her  out  of  court 
Defendant  introduced  a  statement  signed  by  her  as  follows: 

"Mrs  Grant's  Statement,  3000  Princeton  Ave. 
T  live  at  3000  Princeton  Ave.,  Chicago,  and  saw  the  wagon 
driven  by  Martin  Finn  and  owned  by  The  IN.  K.  Fairbank 
Co.  run  over  Eoy  Johnson  today,  April  24,  1906.  I  was 
standing  in  my  front  bedroom  at  the  time.  An  oil  wagon 
driven  by  Martin  Sorenson  was  standing  just  about  the  mid- 
dle of  Princeton  Ave.,  the  front  of  the  wagon  being  about  even 
with  the  south  curb  of  30th  St.  S^-t^^^-rlt^!4?^s-  v;^«^?t?^- 
i^  wcjt  of  the  XfH  ^weg^a.  The  Fairbank  wagon  drove" 
to  the  right  of  the  oil  wagon,  going  north  on  Princeton.  Roy 
was  playing  on  the  sidewalk  on  the  east  side  of  Princeton  near 
the  comer.  After  the  fiTirt-  whetri  horses  of  the  Fairbank 
wagon  passed  the  boy,  he  got  down  with  part  of  his  body 
oa  tba  ouA  and  his  right  arm  on  the  curb,  apparently  trying 
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to  cram  something  down  the  grating  over  the  sewer  in  the 
street  right  at  the  comer  with  his  left  hand.  His  legs  were 
sprawled  out  on  the  street  and  the  right  hind  wheel  of  the 
wagon  passed  over  the  back  of  his  leg  near  his  body. 

The  Fairbank  wagon  was  being  driven  at  a  slow  walk  at 
the  time  of  the  accident  and  the  accident  could  not  have  been 
prevented.    The  driver  was  wholly  blameless. 

April  24/06.  Mrs.  M.  F.  Grant." 

The  words  "and  the  accident  could  not  have  been  prevent- 
ed. The  driver  was  wholly  blameless"  were  excluded  by  the 
court. 

This  written  statement  was  procured  from  Mrs.  Grant  by 
one  of  the  defendant's  attorneys,  on  the  afternoon  of  the 
day  of  the  accident.  He  testified  that  Mrs.  Grant  told  him 
in  substance  the  facts  as  contained  in  the  statement ;  that  he 
was  very  careful,  in  preparing  the  statement,  to  read  it  over 
to  her  after  he  had  written  it;  that  he  handed  it  to  her  and 
she  read  it  and  signed  it  in  his  presence;  that  when  offered 
in  evidence  it  was  in  exactly  the  same  condition  as  when  she 
signed  it ;  that  he  was  preparing  for  the  defense  of  a  possible 
lawsuit  and  that  he  wanted  it  to  appear  from  the  statement 
that  the  Fairbank  driver  was  blameless.  Mrs.  Grant  testified 
with  reference  to  this  statement,  that  she  remembered  some 
gentleman  coming  to  her  house  and  writing  some  statement 
which  she  signed;  that  when  the  gentleman  came  she  told 
him  the  facts  exactly  as  she  had  testified  the  facts  to  be ;  that 
she  did  not  remember  whether  or  not  he  read  the  paper  to  her 
before  she  signed  it;  that  she  did  not  read  it  before  she  signed 
it  and  that  she  did  not  tell  him  that  the  accident  was  not  the 
driver^s  fault  or  that  it  could  not  have  been  helped. 

Evidence  of  various  witnesses,  as  to  previous  statements 
made  out  of  court  by  Martin  Finn,  was  introduced  by  plain- 
tiff to  impeach  Finn's  testimony. 

OuvEB  &  Mecabtney,  for  appellant, 

Fbancis  J.  WooLLBY,  for  appellee. 
Vol.  clvi. — 26. 
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Mb.  Presiding  Justice  Chyteaus  delivered  the  opinion 
of  the  court. 

The  plaintiff,  who  was  about  four  and-one-half  years  of 
age  when  injured,  was  not  chargeable  with  negligence ;  there 
is,  therefore,  no  question  of  contributory  negligence  in  this 
case.  Assuming  Mrs.  Grant's  testimony  to  be  true,  the 
driver  of  the  defendant's  truck  was  clearly  negligent  in  fail- 
ing to  avoid  injuring  plaintiff.  If  the  driver  failed  to  ob- 
serve plaintiff,  in  time  to  avoid  injuring  him,  the  driver  was 
negligent  in  so  failing.  If  he  observed  the  plaintiff,  which 
is  not  believable,  he  wilfuDy  and  wantonly  injured  him. 
There  is  nothing  inherently  incredible  in  the  evidence  of 
Mrs.  Grant.  By  their  verdict  the  jurors  indicated  that  they 
did  not  consider  her  testimony  impeached  by  the  evidence 
of  previous  contradictory  statements.  Previous  contradic- 
tory statements  by  Martin  Finn  were  introduced  in  evidence 
by  plaintiff  to  impeach  Finn's  testimony.  The  impeaching 
evidence  directed  against  his  testimony  was  such  that  the 
jury  might  well  regard  it  to  be  fully  as  effective  in  its  pur- 
pose, or  even  more  so,  as  the  impeaching  evidence  directed  by 
the  defendant  against  Mrs.  Grant's  testimony.  However, 
previous  statements  by  a  party  or  a  witness,  particularly 
when  not  made  under  oath,  are  admissible  and  have  force  or 
potency  only  to  impeach  the  party's  or  the  witness'  testimony, 
or  the  party's  position  in  the  cause,  and  have  no  assertively 
probative  value  to  prove  or  disprove  the  original  faet  in  is- 
sue. As  stated  in  Wigmore  on  Evidence,  sec.  1018  "(b) 
Prior  self  contradictions,  when  admitted,  are  not  to  be  treat- 
ed as  assertions  having  any  substantive  or  independent  testi- 
monial value ;  *  *  *  otherwise  they  would,  in  truth,  be 
obnoxious  to  the  hearsay  rule."  To  the  same  effect  are  Gk)uld 
V.  Norfolk  Lead  Co.,  63  Mass.  338,  347 ;  Moore  v.  People, 
108  111.  484,  488;  Eitter  v.  People,  130  111.  265.  There 
being  but  one  witness  on  each  side  as  to  the  facts  upon  whicb 
the  question  of  negligence  must  be  determined,  and  the  credi- 
bility of  both  being  attacked  by  impeaching  evidence,  the 
conflict  of  fact  is  thereby  intensified.  Under  the  circum- 
stances, we  see  no  reason  for  setting  up  our  judgment  against 
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that  of  the  jury,  particularly,  as  after  a  careful  considera- 
tion of  the  evidence,  it  appears  to  us  that  there  is  much  less 
inherent  improbability  in  Mrs.  Grant's  version  of  the  oc- 
currence than  in  Finn's.  According  to  Finn's  version  plain- 
tiff stood  twelve  or  fourteen  feet  south  of  the  comer,  holding 
his  brother's  hand,  when  the  seat  of  the  truck  with  Finn 
seated  thereon  passed  plaintiff.  This  version  requires  plain- 
tiff, after  the  seat  of  the  truck  passed  him,  to  get  from  where 
he  stood  to  the  comer  and  place  himself  in  the  position  in 
which  he  was  injured  upon  the  sewer  grating,  where  he  was 
when  picked  up,  without  his  being  observed  by  the  driver. 
Finn  testified  he  did  not  see  plaintiff  go  to  the  sewer  grating 
and  lie  down  there.  The  brief  space  of  time  requisite  for  the 
truck  to  pass  the  twelve  or  fourteen  feet,  as  well  as  the  non- 
observance  by  the  driver  of  any  such  movements  on  the  part 
of  the  plaintiff,  render  this  version  very  improbable.  The 
more  probable  version  is  that,  in  passing,  the  driver  was  ab- 
sorbed in  thought,  inobservant  and  inattentive,  so  that  he 
failed  to  see  the  child  lying  on  the  grating  and  that,  conse- 
quently, plaintiff  was  injured  by  the  rear  wheel  of  the  truck. 
In  determining  upon  credibility,  as  between  Finn  and  Mrs. 
Grant,  it  must  not  be  overlooked  that  Finn  was  concerned  in 
the  result  of  the  trial  in  that  he  was  interested  in  exculpat- 
ing himself,  to  his  employer,  from  blame.  So  far  as  we  can 
see,  Mrs.  Grant  is  not  shown  to  be  in  anywise  interested.  It 
cannot  be  assumed  that  she  testified  falsely  for  plaintiff, 
merely  because  she  was  acquainted  with  his  parents  and  with 
him.  While  there  is  credible  evidence  in  the  record  tending 
to  impeach  Mrs.  Grant,  by  way  of  previous  contradictory 
statements,  we  are  not  ready  to  say  that  there  is  no  other 
explanation  of  the  apparent  contradiction  of  statement  than 
that  she  testified  lalsely.  In  respect  to  the  merits,  we  do  not 
feel  justified  in  disturbing  the  verdict  and  judgment.  The 
evidence  is  sufficient  for  the  jury  to  have  arrived  at  the  con- 
clusion that  the  truck  driver  failed  to  exercise  the  degree  of 
care  required  under  the  circumstances. 

The  court  denied  a  motion  by  defendant  that  Mrs.  Grant's 
previous  statement,  above  shown,  be  taken  by  the  jury  to 
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its  room  upon  retiring  to  consider  its  verdict.  This  ruling 
is  assigned  as  error.  The  contention  in  this  respect  is  predi- 
cated upon  the  applicability  of  section  76  of  our  Practice 
Act,  which  reads:  "Papers  read  in  evidence,  other  than 
depositions,  may  be  carried  from  the  bar  by  the  jury."  The 
purpose  of  the  motion  that  this  written  statement  of  Mrs. 
Grant  be  taken  to  the  jury  room  doubtless  was  that  it  might 
receive  from  the  jury  a  special,  particular  or  more  careful 
consideration  beyond  that  received  by  other  evidence,  of  the 
same  nature  or  character,  which  was  not  reduced  to  writing 
and,  therefore,  was  not  or  could  not  be  sent  to  the  jury 
room.  Had  the  paper  been  permitted  to  go  to  the  jury  room 
and  had  it  served  any  such  purpose  the  unfairness  to  the 
plaintiff  of  such  procedure  is  obvious  and  clear.  If  permit- 
ting the  statement  to  go  to  the  jury  would  have  served  no 
purpose,  the  ruling  was  harmless  to  the  defendant  We 
think  the  statement  is  not  such  a  paper  as  was  in  the  legis- 
lative mind  in  the  enactment  of  the  statute  invoked  and  that 
it  is  not  within  the  spirit  of  the  statute.  To  send  such  a 
statement  to  the  jury  room  would  be  very  much  like  sending 
to  the  jury  room  an  unsworn  deposition  of  a  witness,  taken 
ex  parte,  after  the  statements  therein  had  been  disowned  by 
the  witness  from  the  witness  stand.  The  policy  of  the  law- 
making power  in  respect  to  what  shall  be  taken  to  the  jury 
room  is,  to  some  extent,  indicated  by  the  fact  that  the  statute 
expressly  excludes  depositions  from  the  jury  room. 

Before  the  enactment  of  the  above  statute  there  was  one 
substantially  the  same  except  that  the  words  "other  than 
depositions''  were  omitted.  That  former  statute  came  be- 
fore our  Supreme  Court  for  construction  previous  to  the 
enactment  of  the  present  law.  It  was  then  held,  in  the 
absence  of  any  express  exclusion,  that  depositions  did  not 
come  within  the  spirit  and  meaning  of  the  words  "papers 
*  *  *  used  as  evidence"  contained  in  that  former 
statute.  The  court,  in  its  opinion,  said  that  the. statute  re- 
ferred to  and  contemplated  patents,  deeds,  notes  and  the 
like,  papers  which  had  been  used  as  evidence.  Rawson  v. 
Curtiss,  19  111.  456,  479.     Allowing  those  written  instru- 
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ments  to  be  taken  to  the  jury  room  is  a  very  different  matter 
from  sending  to  the  jury  room  such  papers  as  the  one  here 
involved.  In  Smith  v.  Wise  &  Co.,  58  111.  141,  the  question 
arose  upon  a  paper  introduced  in  evidence,  purporting  to  be 
the  admission  or  statement  of  what  an  absent  party  would 
have  testified  if  present,  and,  upon  the  authority  of  Kawson 
V.  Curtiss,  the  court  held  it  to  be  improper  to  permit  a  jury 
to  take  such  paper  to  the  jury  room  and  have  it  with  them  in 
their  deliberations.  In  Fein  v.  Covenant  Mut.  Ben.  Ass'n, 
60  111.  App.  274,  it  was  held  error  to  permit  to  be  taken  to 
the  jury  room  an  affidavit  of  a  witness,  admitted  in  evidence 
for  the  purpose  of  contradicting  and  impeaching  his  testi- 
mony. In  Dunn  v.  People,  172  111.  582,  589,  the  principle  of 
Rawson  v.  Curtiss  was  approved  and  followed.  The  unjust- 
ness  of  permitting  the  jurors  to  take  with  them  to  the  jury 
room  a  part  of  the  evidence  is  emphatically  pointed  out  in 
Rainforth  v.  People,  61  111.  365.  We  regard  the  ruling  of  the 
learned  trial  judge  as  correct  in  excluding  Mrs.  Grant's  state- 
ment from  the  jury  room. 

The  exclusion  from  the  jury  of  the  words  "the  accident 
could  not  have  been  prevented.  The  driver  was  wholly 
blameless,''  contained  in  Mrs.  Grant's  statement,  is  assigned 
for  error.  It  is  conceded,  necessarily,  that  Mrs.  Grant's 
opinion  both  that  the  accident  could  not  have  been  prevented 
and  that  the  driver  was  wholly  blameless  is,  in  itself,  wholly 
immaterial  and  irrelevant  as  tending  to  prove  any  issue  pend- 
ing directly  between  plaintiff  and  defendant  But  it  is  con- 
tended that  what  Mrs.  Grant,  previous  to  her  examination, 
had  stated  her  opinion  to  be,  regarding  the  possibility  or  im- 
pc^sibility  of  prevention  of  the  accident  and  regarding  the 
driver  being  blameless,  is  competent  and  material  in  im- 
peachment of  her  testimony  given  at  the  trial.  Counsel 
making  the  contention  have  jpointed  out  no  specific  statement 
or  assertion  of  a  fact,  made  by  Mrs.  Grant  in  her  direct  or 
redirect  examination,  which  raises  a  square  issue  that,  neces- 
sarily, either  her  previously  expressed  opinion  or  her  testi- 
mony is  imtruthful.  Neither  have  we  found  any  such 
specific  statement  or  assertion  of  fact  in  her  direct  or  re- 
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direct    testimony.     A    previously    expressed    opinion,   not 
necessarily  inconsistent  with  the  truth  of  some  assertion  of 
fact  in  her  testimony,  would  not  tend  to  impeach  the  truth  of 
her  testimony  and,  therefore,  would  not  be  admissible  in 
evidence.    She  may,  at  the  time  of  the  accident,  have  believed 
that  the  child  was  careless,  that  its  parents  were  careless  in 
permitting  it  to  be  about  the  streets  at  its  age  or  for  any  one 
of  innumerable  other  causes  operating  in  her  mind  she  may 
have  had  the  opinion  that  the  driver  was  wholly  blameless  and 
that  the  occurrence  was  not  preventable.     In  expressing 
her  opinion  that  the  occurrence  was  not  preventable,  she 
failed  to  state  why  or  by  whom  it  was  not  preventable. 
Nevertheless  it  was  sought  to  introduce  that  vague  expres- 
sion of  an  opinion  in  impeachment  of  her  testimony  as 
to  facts  or  to  discredit  some  assertion  of  the  fact  in  her  direct 
testimony  which  defendant  does  not  point  out  to  us.     It 
is  quite  clear  that  the  driver  was  guiltless  of  any  evil  in- 
tent or  wilful  wrong.     It  is  possible  that  she  had  this  phase 
in  mind,  assuming  she  actually  expressed  the  opinion,  which 
she  denies.     Her  opinion  in  that  regard  would  be  of  no 
value  in  impeachment  herein.     If  it  was  her  thought  that 
the  driver  was  wholly  blameless  because  he  was  not  negligent, 
her  opinion  is,  nevertheless,  not  necessarily  inconsistent  with 
any  statement  or  assertion  of  fact  in  her  testimony  given  in 
her  direct  examination.     It  is  only  the  repugnancy  and  in- 
consistency in  point  of  fact,  between  a  former  statement, 
made  by  one  testifying,  and  some  statement  or  assertion 
made  by  that  person  when  testifying,  that  makes  the  former 
statement  competent  and  admissible  in  impeachment.  Where 
no  such  repugnancy  or  inconsistency  can  be  pointed  out,  the 
former  statement  is  not  admissible.    When  the  former  state- 
ment consists  in  ap  opinion  expressed,  then,  as  put,  substanti- 
ally, by  Professor  Wigmore  in  his  work  on  evidence,  section 
1041,  the  inquiry  arises:     Is  there  within  the  broad  state- 
ment of  the  previously  expressed  opinion  some  assertion  of 
fact  which  is  necessarily  inconsistent  with  an  assertion  of 
fact  made  on  the  witness  stand  ?    The  previously  expressed 
opinion  must  be  received  in  evidence,  in  rebuttal,  if  there  is ; 
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but  if  there  is  not^  then  it  is  not  competent  or  admissible. 
No  such  necessary  inconsistency  has  been  pointed  out  to  us 
in  connection  with  the  expressions  of  opinion  offered  for  the 
purpose  of  impeaching  Mrs.  Grant's  testimony. 

We  have  been  referred  to  no  Illinois  case  inconsistent  with 
what  we  have  here  said.  The  cases  cited  from  other  states 
have  been  carefully  examined  and  they  are  found  to  be  cases 
either  not  well  considered  and  without  citation  of  authority 
or  not  really  in  point. 

It  may  also  be  that  Mrs.  Grant's  previously  expressed 
opinion  that  the  driver  was  wholly  blameless,  written  for 
her  by  a  lawyer  after  he  had  talked  with  her,  interrogated  her 
and  who  was  anxious  to  exonerate  his  client,  involved  ques- 
tions both  of  law  and  fact.  If  so  the  rule  applicable  in  such 
case  to  parties  would,  by  analogy,  be  applicable  to  her,  al- 
though a  witness  and  not  a  party.  "It  is  well  settled  that  the 
admissions  of  a  party  in  relation  to  a  question  of  law  are  no 
evidence.  *  *  *  And  where  the  matter  admitted  in- 
volves a  question  of  law  as  well  as  fact,  it  falls  within  this 
rule,  and  is  therefore  incompetent  proof."  Crockett  v. 
Morrison,  11  Mo.  3. 

Upon  the  argument  of  the  motion  for  a  new  trial  defend- 
ant urged,  among  other  reasons,  the  ground  of  newly  dis- 
covered evidence.  This  supposed  newly  discovered  evidence 
consisted  of  testimony  by  F.  H.  Brennan,  secretary  and 
treasurer  of  defendant,  and  by  a  lady  stenographer  in  his 
office.  The  testimony  is  to  the  effect  that  a  few  weeks  after 
the  accident  Mrs.  Grant  and  Mrs.  Johnson  called  at  Bren- 
nan's  office  and  that  Mrs.  Grant  there,  to  defendant's  secre- 
tary and  treasurer  and  in  the  presence  of  the  stenographer, 
made  statements  inconsistent  with  the  testimony  which  she 
subsequently  gave  upon  the  witness  stand.  We  know  of  no 
theory  upon  which  this  corporation  defendant  can  right- 
fully claim  that  statements  made  to  its  secretary  and  treas- 
urer, long  prior  to  the  trial,  should,  after  the  trial,  be  re- 
garded as  newly  discovered  evidence  for  the  purpose  of 
granting  it  a  new  trial,  although  the  secretary-treasurer 
failed  to  convey  his  knowledge  to  the  attorney  of  the  corpo- 
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I' 

ration  who  tried  the  case.  Furthermore,  this  supposed  new- 
ly discovered  evidence  consists  of  merely  cumulative  im- 
peaching evidence  and  is  not  sufficient  to  entitle  defendant  to 
a  new  trial. 

Complaint  is  made  of  a  modification  made  by  the  trial 
judge  in  an  instruction  tendered  and  given  on  behalf  of  de- 
fendant.    The  instruction  was  given  as  follows: 

"The  jury  are  instructed  that  the  fact  that  the  court  had 
given  any  instructions  on  the  subject  of  the  plaintiff's  dam- 
ages or  injuries  is  not  to  be  taken  by  the  jury  as  any  inti- 
mation by  the  court  or  as  any  admission  by  the  said  defend- 
ant of  the  said  defendant's  liability  for  the  injuries  com- 
plained of.  It  would  be  wholly  unwarrantable  to  consider 
those  facts  as  implying  or  intimating  that  the  said  defendant 
is  liable  for  any  damages  to  the  plaintiff.  It  is  for  you  to  de- 
termine the  question  of  liability  and  the  court  has  nothing  to 
do  with  that  matter." 

The  modification  consisted  in  adding  the  last  sentence. 
The  modification  does  not  state  with  perfect  accuracy  the 
proposition  of  law  which  the  learned  trial  judge  intended  to 
express.  Undoubtedly  the  intention  was  to  say:  It  is  for 
you  to  determine  the  facts  in  connection  with  the  question 
of  liability,  etc.  But  numerous  instructions,  accurate  and 
correct  in  this  respect,  were  given  by  both  sides  and,  al- 
though, as  a  general  proposition,  an  erroneous  legal  proposi- 
tion in  one  instruction  is  not  cured  by  the  proposition  being 
correctly  stated  in  another  instruction,  yet  we  think  that,  in 
this  case,  the  jury  was  not  misled.  Several  times  and  in 
several  ways,  in  instructions  given  relative  to  the  duty  of 
the  jury  in  connection  with  the  determination  of  liability, 
the  court  instructed  the  jurors  correctly  that  they  were  to  de- 
termine the  questions  of  fact ;  that  they  must  look  to  the  in- 
structions for  the  law;  that  they  must  apply  the  law  so  laid 
down  to  the  facts,  and  that  they  would  not  be  justified  in. 
finding  a  verdict  contrary  to  the  law  as  laid  down  in  the  in- 
structions. Under  the  circumstances  no  man  of  ordinary 
intelligence  could  have  been  misled  by  the  instruction  com- 
plained of. 
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Other  errors  are  argued  and  we  have  carefully  consid- 
ered the  arguments  advanced,  but  we  find  no  error  in  the 
record  that  requires  a  reversal  of  the  judgment.  The  judg- 
ment is  affirmed. 

Afprfmed, 


Pauline  Kunkel,  Administratrix,  Appellee,  v.  Chicago  Con- 
solidated Traction  Company,  Appellant 

Gen.  No.  15,012. 

1.  Plbading — when  declaration  ataiea  cause  of  aoiion.  Held,  that 
the  declaration  in  question  in  this  case  was  sufficient  after  verdict,  the 
plaintiff  being  injured  while  driving  a  wagon  which  was  struck  by  a 
trailer  of  a  traction  train  which  had  jumped  its  track. 

2.  Plbading — when  defective  declaration  does  not  affect  verdict. 
A  cause  of  action  defectively  stated  is  sufficient  after  verdict  to  base 
a  judgment  upon  and  a  judgment  so  based  will  not  be  reversed  for 
such  defect  in  the  count. 

8.  KnuoENGS — when  doctrine  res  ipsa  loquitur  applies.  When 
street  ears  leave  the  rails  and  inflict  an  injury  upon  one  who  is  right- 
fully on  the  street  and  in  the  place  where  he  is  injured  and  who  is  free 
from  contributory  negligence,  the  maxim  of  res  ipsa  loquitur  applies. 

4.  Abatxicent — effect  of  death  of  plaintiff  in  action  for  personal 
injuries.  If  the  plaintiff  in  an  action  for  personal  injuries  dies  as  the 
direct  result  of  the  negligence  charged  in  such  action  the  action  abates 
and  recovery  therefor  cannot  be  had  by  his  personal  representative. 

6.  Husband  and  wife — when  incompetency  of  latter  cannot  he 
urged.  If  the  objection  to  the  competency  of  the  wife  to  testify  for 
her  husband  is  first  made  on  appeal,  it  will  not  be  considered. 

6.  Appeals  and  ebbobs — when  rulings  not  reviewed.  In  the  ab- 
sence of  a  definite  ruling  and  an  exception  thereto  no  review  can  be  had. 

7.  Appeals  and  ebbobs — when  arguments  of  counsel  not  subject  to 
review.  In  the  absence  of  an  objection,  a  ruling  thereon  and  an  ex- 
ception to  such  ruling,  arguments  of  counsel  urged  as  improper  are 
not  subject  to  review. 

8.  Damages — when  admission  of  erroneous  evidence  will  not  reverse. 
If  incompetent  evidence  is  admitted  upon  the  question  of  damages  a 
reversal  will  not  be  awarded  if  it  does  not  appear  that  a  consideration 
of  such  evidence  could  have  enhanced  the  verdict. 

9.  Evu>ENCE — when  admission  of  erroneous  wiU  not  reverse.    If  er- 
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roneous  evidence  is  admitted  and  then  stricken  out  and  the  jury  in- 
structed to  disregard  all  evidence  received  which  has  been  stricken  out, 
the  admission  of  such  erroneous  evidence  will  not  reverse  unless  pre- 
judice appears  to  have  resulted. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior  Court 
of  Cook  county ;  the  Hon.  Mabcus  Kavanagh,  Justice,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1908.  Affirmed  upon 
remittitur.    Opinion  filed  June  28,  1910. 

Statement  by  the  Court  This  suit  was  brought  by  John 
Kunkel,  on  April  20,  1906,  to  recover  for  personal  injuries 
sustained  by  him  on  April  22,  1904.  He  died  during  the 
pendency  of  the  suit,  on  October  28,  1907.  On  February 
24,  1908,  during  the  progress  of  the  trial,  Pauline  Kunkel, 
his  widow,  who  had  been  appointed  administratrix  of  his 
estate,  suggested  his  death  to  the  court  and  procured  an  order 
that  she,  as  administratrix,  be  substituted  as  party  plaintiff 
and  that  the  cause  proceed  in  her  name  as  such.  There  was 
a  trial  by  jury  and  a  verdict  and  judgment  for  $2,000, 
From  that  judgment  defendant  prosecutes  this  appeal. 

Kunkel  was  injured  by  being  knocked  off  a  wagon,  which 
he  was  driving,  by  a  trailer  street  car  which  jumped  the  track 
and  ran  into  the  wagon. 

Elston  avenue  is  a  street  in  Chicago  running  northwest 
and  southeast.  Upon  that  street  defendant  operates  a  street 
railway  line  consisting  of  two  tracks.  South-bound  cars  run 
upon  the  westernmost  track.  The  motive  power  at  the  time  in 
question  was  electricity  and  the  cars  were  operated  by  a  trol- 
ley. Division  street  is  a  cross-street  running  east  and  west. 
About  seventy-five  feet  south  of  Division  street  Elston  ave- 
nue is  crossed  by  the  single  track  of  a  steam  railway,  which 
track  was  not  in  use  by  the  railway  when  Kunkel  was  in- 
jured. There  is  a  slight  incline  in  Elston  avenue  from 
Division  street  toward  the  south. 

On  April  22,  1904,  about  half  past  four  or  five  o'clock  in 
the  afternoon,  Kunkel  was  driving  a  one  horse  wagon  north 
on  Elston  avenue  in  the  north-bound  track.  As  he  came  to  a 
point  about  ten  or  fifteen  feet  south  of  the  track  of  the  steam- 
railway,  the  trailer  car  of  a  two-car  train,  coming  south 
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rapidly  on  the  other  track,  left  the  rails  and  rgn  into  the 
wagon  Kunkel  was  driving.  Kunkel  was  knocked  off  his  seat 
to  the  ground  by  the  collision  and  injured.  The  wheel  and 
shaft  of  the  wagon  were  broken.  It  appears  from  the  testi- 
mony of  {he  members  of  the  crews  upon  the  cars  that,  so  far 
as  any  of  them  observed,  the  tracks  were  clear  when  the 
trailer  jumped  the  track;  that  the  rear  of  the  trailer,  al- 
though it  turned  somewhat,  remained  upon  the  tracks;  that 
the  first  car  in  the  train  did  not  leave  the  track;  that  no 
reason  was  discovered  at  the  time,  by  any  one  of  the  crews, 
for  the  trailer  leaving  the  track ;  and  that  the  trailer  was  at- 
tached to  the  train  on  this  trip  at  the  Elston  avenue  bam, 
80  that  it  was  the  trailer^s  first  trip  with  this  train. 

John  A.  Kose  and  Frank  L.  Kbistb,  for  appellant;  W. 
W.  GuBLEY,  of  counsel. 

M.  M.  Jacobs  and  Thomas  S.  HoaAN,  for  appellee; 
Qeoege  F.  Mulligan,  of  counsel. 

Mb.  Pbesidino  Justice  Chytbaub  delivered  the  opinion 
of  the  court. 

Appellant,  conceding  that  though  a  cause  of  action  be 
defectively  stated  in  a  count  yet  such  count  is  sufficient  after 
verdict,  first  objects  that  the  declaration  herein  states  no 
cause  of  action.  The  declaration  after  averring  that  defend- 
ant possessed  and  operated  a  street  railroad  on  Elston  ave- 
nue; that  on  April  22,  1904,  defendant  ran,  drove  and  oper- 
ated certain  cars  thereupon  and  that  plaintiff  was  then  driv- 
ing a  horse  and  wagon  in  a  northerly  direction  on  that  street, 
near  Division  street,  avers  that  while  plaintiff,  with  all  due 
care  and  caution,  was  so  driving  the  defendant  "carelessly, 
negligently  and  wrongfully  operated  and  managed  a  certain 
train  of  cars  which  was  going  in  a  southerly  direction  on 
Elston  avenue  near  Division  street.  One  of  the  cars  of  said 
defendant  jumped  and  ran  off  the  track  on  Elston  avenue, 
near  Division  street,  and  struck  the  wagon,"  etc.  The  point 
made  is  that,  while  it  is  averred  that  defendant  negligently 
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operated  wd  managed  ^^a  certain  train  of  cars"  going  south, 
the  "one  of  the  cars  of  said  defendant"  yrhich  jumped  the 
track  and  struck  the  wagon  is  in  the  count  in  nowise  connect- 
ed withy  or  stated  to  be  one  of  the  train  of  cars  which  was 
carelessly  or  negligently  operated  and  managed  and  that, 
consequently,  there  is  no  averment  or  complaint  of  negligence 
applicable  to  the  "one  of  the  cars"  of  the  defendant  which 
caused  the  injury  to  plaintiff,  and  hence  no  cause  of  action 
is  stated.     It  is  true  that  if  in  reading  the  count  we  dis- 
associate the  one  car,  which  caused  the  injury,  from  the 
train  of  cars  averred  to  have  been  negligently  operated  and 
managed,  we  do  not  find  a  cause  of  action  perfectly  stated; 
but  by  inference  and  deduction,  in  reading  the  count  as  a 
whole  and  by  associating  that  one  car  with  the  train  of  cars, 
we  find  sufficient  to  indicate  a  cause  of  action,  although  de- 
fectively stated  by  the  pleader.    A  cause  of  action  defectively 
stated  is  sufficient,  after  verdict,  to  base  a  judgment  upon 
and  a  judgment  so  based  will  not  be  reversed  for  such  defect 
in  the  count    In  so  disposing  of  this  contention  by  appellant, 
we  do  not  wish  to  be  understood  as  holding  that  the  point, 
that  an  averment  was  necessary  that  this  car  which  jumped 
the  track  was  negligently  operated  or  managed,  is  well  taken. 
When  street  cars  leave  the  rails  and  inflict  an  injury  upon 
one  who  is  rightfully  on  the  street  and  in  the  place  where  he 
is  injured  and  who  is  free  from  contributory  negligence,  the 
maxim  of  res  ipsa  loquitur  applies.     In  such  case  proof  of 
the  injury  and  of  the  circumstances  justifies  a  verdict  and 
judgment.     Chicago  Union  Traction  Co.  v.  Giese,  229  111. 
260.    Further  or  other  averment  or  proof  is  unnecessary,  so 
long  as  no  evidence  of  explanation  of  the  occurrence  or  exon- 
eration is  introduced  by  the  defendant.     The  plaintiff  will 
rarely  know  so  as  to  be  able  to  aver  the  precise  cause  of  the 
car's  leaving  the  rails  in  these  cases,  where  the  defect  is  in 
the  construction  or  mechanism  of  the  car  or  in  the  operation 
thereof. 

Appellant  argues  that  under  the  evidence  in  this  case  "the 
claimed  injuries  were  the  cause  of  death"  and  in  its  brief 
says:     "It  is  insisted  that  under  the  circumstances  of  this 
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case,  if  the  death  of  John  Kunkel  resulted  from  the  injury, 
there  can  be  no  recovery  by  his  personal  representative  in  the 
case  pending  at  the  time  of  his  death."  The  legal  proposition 
is  true.  But,  while  there  is  some  evidence  tending  to  show 
it  was  possible  his  death  might  have  resulted  from  the  ac- 
cident in  question,  in  our  opinion  the  jurors  were  fully  justi- 
fied by  the  evidence  in  arriving  at  the  conclusion  that 
Kunkel's  death  was  not  the  result  of  the  accident  and  the 
trial  court  committed  no  error  in  this  respect 

It  is  argued  that,  although  the  evidence  shows  that  when 
plaintiff  arrived  at  his  home  in  the  evening  of  the  accident  he 
was  suffering  from  two  fractured  ribs,  a  cut  upon  his  face 
and  bruises  on  the  side,  yet  these  injuries  could  not  have  re- 
sulted from  his  fall  from  the  wagon,  because  the  evidence  is 
that  he  fell  upon  his  back.  The  abstract  of  the  evidence  does 
show  that  the  collision  "threw  Mr.  Kunkel  out  of  the  wagon 
on  his  back."  The  witness  so  testifying  was,  however,  not 
asked  and  did  not  describe  the  manner  in  which  he  was 
thrown  so  as  to  land  upon  his  back,  and  the  nature  of  the  ac- 
cident is  such  as  to  fully  justify  the  jury  in  arriving  at  the 
conclusion  that  the  injuries  described  and  sustained  were  the 
result  thereof. 

Error  is  claimed  in  that  Mrs.  Kunkel,  an  incompetent  wit- 
ness because  she  was  the  wife  of  Kunkel  at  the  time  of  the 
occurrence  in  question,  was  permitted  to  testify.  In  a  trial 
at  law,  unless  there  is  a  ruling,  action  or  failure  to  act  by 
the  court  upon  an  objection  made  and  an  exception  is  then 
taken,  there  can  be  no  error  upon  which  a  reversal  by  a  court 
of  review  can  be  predicated.  There  was  no  objection  made  to 
Mrs.  Kunkel  testifying  and  no  ruling  asked  or  made  with 
reference  thereto;  hence  no  error  intervened  in  that  regard. 

It  appears  that  Kunkel's  occupation  was  that  of  collecting 
and  delivering  clothing  for  tailors.  That  is,  he  would  obtain 
from  the  wholesale  or  manufacturing  house  down  town  the 
unfinished,  perhaps  cut  and  basted,  garments,  deliver  these 
to  the  home  or  shop  of  the  tailor  who  finished  them,  and 
thereafter  return  them  to  the  wholesale  or  manufacturing 
house.     Apparently  he  was  not  paid  by  the  day,  week  or 
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month,  but  was  paid  by  his  various  tailor  customers,  at  some 
rate  not  disclosed,  for  the  transportation  back  and  forth.  In 
his  business  he  used  the  horse  and  wagon  he  was  driving 
when  injured. 

In  connection  with  plaintiff's  making  proof  of  damages 
sustained  and  relative  to  Kunkel's  occupation  as  bearing  on 
the  measure  of  damages,  appellant  contends  the  trial  court 
erred  in:  (1)  permitting  plaintiff  to  introduce  evidence  to 
the  effect  that  the  business  done  by  Kunkel  was  less  after  the 
accident  than  it  was  before;  (2)  permitting  plaintiff  to  intro- 
duce evidence  to  the  effect  that  an  expense  of  from  seven  to 
eight  hundred  dollars  was  incurred  by  Kunkel  in  employing 
other  parties  to  take  charge  of  his  business  for  him;  (3) 
permitting  plaintiff  to  introduce  evidence  as  to  what  the 
customary  wages  were  which  were  paid  to  teamsters  during 
the  years  1903,  1904  and  1905;  (4)  permitting  the  intro- 
duction of  evidence  that  Kunkel  earned  in  his  business  $125 
per  month  each  and  every  month  in  1904  prior  to  April  22 
in  that  year;  (5)  permitting  Mrs.  Kunkel  to  testify  that 
Kunkel  earned  $125  per  month,  during  the  period  last  men- 
tioned, while  she  admitted  that  she  had  acquired  her  knowl- 
edge on  the  subject  from  having  each  month  examined  the 
monthly  bills  her  husband  made  out  to  the  various  tailors  he 
was  doing  business  for  and  while  it  appeared  that  the  books 
of  account  kept  by  Kunkel  showing  these  tailors'  accounts 
were  at  plaintiff's  home;  (6)  permitting  evidence  to  be  intro- 
duced as  to  the  payment  of  a  doctor's  bill  of  $50  without  its 
appearing  that  the  bill  was  rendered  for  services  in  connec- 
tion with  the  injury  sustained  by  reason  of  defendant's  negli- 
gence; and  (7)  permitting  evidence  to  be  introduced  as  to 
what  children  Kunkel  left  him  surviving  at  his  death. 

Nolle  of  these  errors  contended  for  goes  to  the  question  of 
liability,  that  is,  to  the  cause  of  action.  As  to  the  question 
of  defendant  being  liable  for  whatever  damages  were  sus- 
tained, there  is  no  doubt  whatever. 

As  to  (1):  Plaintiff's  attorney  asked  Mrs.  Kunkel:  "Q, 
With  reference  to  the  business  that  he  did  before  the  accident 
and  with  reference  to  the  business  that  he  did  after  the  ac- 
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cident,  did  he  do — do  you  know — as  large  a  business  after 
the  accident  as  he  did  before?"  The  witness  answered  that 
he  did  not.  Thereupon,  as  the  record  shows,  an  objection 
to  the  question  was  interposed  on  behalf  of  defendant  and, 
at  the  same  time,  a  motion  was  made  that  the  answer  be 
stricken  out.  The  court  remarked  that  he  did  not  see  how  it 
was  competent  and  some  discussion  arose  on  the  subject,  but 
no  direct  ruling  was  made  by  the  court  and  no  exception  on 
behalf  of  the  defendant  was  taken.  There  was  was  no  error 
committed  in  this  respect.  As  to  (2)  :  During  plaintiff's  at- 
torney's examination  of  Mrs.  Kunkel  on  the  subject  of  the 
amount,  per  week,  which  had  been  paid  a  man  employed  to 
take  Kunkel's  place  in  his  business,  while  the  latter  was  in- 
capacitated by  reason  of  the  accident  in  question,  the  at- 
torney asked :  "Q.  What,  if  any,  expense,  Mrs.  Kunkel,  was 
incurred  by  your  husband  for  employing  other  parties  to  take 
charge  of  his  business  ?"  No  objection  was  made  to  the  ques- 
tion and  the  witness  answered:  '^Seven  or  eight  hundred 
dollars."  Promptly  upon  the  answer  being  made  defendant's 
attorney  interposed  a  motion  that  the  answer  be  striken  out 
which  motion,  without  objection,  was  immediately  allowed. 
There  was  here  no  ruling  adverse  to  defendant  and  no  excep- 
tion taken  to  anything  that  took  place.  We  find  no  reversible 
error  in  this  connection.  As  to  (3)  :  The  court  did  permit 
the  introduction  of  evidence,  over  objection,  as  to  what  the 
usual  or  customary  wages  paid  teamsters  were  in  the  years 
1903  and  1904.  It  appears  the  wages  were  $15  per  week. 
But  we  find  no  evidence  as  to  what  these  wages  were  in  the 
year  1905 ;  counsel  for  appellant  are  mistaken  in  making  any 
point  as  to  the  year  1905.  An  exception  was  duly  taken  to 
this  line  of  evidence.  While  the  admission  of  this  evidence 
was  error  and,  after  the  evidence  was  in,  the  learned  trial 
judge  seems  to  have  considered  it  to  be  error,  for  he  said: 
"I  don't  think  you  have  proven  that  he  was  a  teamster.  You 
have  proven  that  he  was  driving  a  team  on  the  day  he  was 
hurt,  that  is  all,"  yet  we  do  not  see  wherein  this  error  could 
possibly  have  injured  the  defendant.  Apparently  plaintiff 
was  away  from  his  business  but  a  short  time,  and  it  does  not 
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appear  that  an  allowance  for  teamster's  wages  could  have 
enhanced  the  verdict,    Mrs.  Kunkel  testified,  on  cross-exami- 
nation, that  in  July  he  went  back  to  the  same  work  he  was 
doing  before  the  accident,  namely,  as  she  states,  "delivering 
clothing"  for  the  tailors.     This,  of  course,  does  not  neces- 
sarily mean  that  he  was  then  fully  recovered.    As  to  (4)  and 
(5)  :    The  first  mention  we  find  in  the  evidence  of  $125  is  in 
a  response  by  Mrs.  Kunkel  to  a  question  by  her  attorney  re- 
garding what  the  monthly  bills  to  the  tailors  made  out  by 
her  husband  represented.    Her  answer,  somewhat  irrelevant 
and  not  responsive,  was  "$125."    An  objection  was  made  to 
the  question  and  the  objection  was  sustained  by  the  court, 
but  she  had  answered  before  the  ruling  of  the  court.    The 
answer  was  immediately  striken  out  upon  motion.     Shortly 
thereafter  she  was  asked  how  much  her  husband  earned  each 
and  every  month  during  1904,  if  she  knew.     To  this  ques- 
tion an  objection  was  interposed  and  overruled  and  an  excep- 
tion was  taken  to  the  ruling  of  the  court.     She  answered 
$125.    But  immediately  afterwards  the  source  of  her  knowl- 
edge, the  maimer  in  which  she  had  acquired  it  and  the  fact 
that  the  books  of  account  were  at  her  home  was  ascertained 
and  then,  upon  motion,  all  her  testimony  on  that  subject  was 
stricken  out    While  we  do  not  approve  of  the  method  pur- 
sued in  that  she  was  first  permitted  to  testify  to  the  fact  be- 
fore the  source  of  her  knowledge  was  inquired  into,  for  the 
purpose  of  ascertaining  whether  her  knowledge  was  of   a 
kind  that  made  her  competent  to  testify  on  the  subject,  yet 
as  the  evidence  was  stricken  out  and  the  jury  were  instructed 
that  evidence  they  had  heard  which  was  afterwards  stricken 
out  by  the  court  they  must  totally  ignore  and  treat  as  if  it 
had  not  been  heard,  we  do  not  think  any  reversible  error  was, 
in  this  instance,  committed  in  this  respect.    As  to  (6)  :     Ap- 
pellant's counsel  are  in  error  in  asserting  to  us,  regarding 
the  doctor  bill  of  $50,  that  "it  nowhere  appears  that  this 
bill  was  paid  to  the  doctor  for  services  rendered  growing 
out  of  the  alleged  negligence  of  the  defendant."     The  doc- 
tor himself,  when  recalled,  covered  that  objection  by   his 
testimony.     As  to  (7)  ;     The  court  permitted  plaintiff    to 
show  that  Kunkel  left  him  surviving  two  children.     In  this 
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the  court  erred  because  in  this  action  it  was  immaterial  how 
many  children  Kunkel  left  him  surviving.  However,  the 
court  afterwards  stated  that  the  evidence  as  to  the  number 
of  children  was  not  competent  and  plaintiff's  attorney  with- 
drew the  evidence  on  that  subject.  Ordinarily,  perhaps,  the 
withdrawing  of  the  evidence  would  not  cure  the  error.  In 
this  instance,  however,  the  jury  was  informed,  otherwise 
than  by  this  direct  testimony,  of  the  fact  that  Kunkel  left  at 
least  two  children.  Both  the  children  were  witnesses  to  his 
physical  injuries,  the  extent  of  which  was  controverted  by 
defendant,  and  in  their  testimony  it  appeared  that  they  were 
children  of  Kunkel.  Therefore  it  is  perfectly  clear  that  de- 
fendant w^  not  prejudiced  by  the  error  the  court  committed 
in  this  respect.  Furthermore,  no  exception  was  taken  to 
the  ruling  of  the  court  in  permitting  that  evidence  to  be 
introduced. 

Although  there  are  statements  in  the  arguments  of  the  at- 
torneys for  the  plaintiff  made  to  the  jury 'which  are  decidedly 
objectionable  and  to  which  objection  was  made,  yet  no  ruling 
was  obtained  from  the  court  upon  these  statements  and  no 
exception  was  tsken  to  the  failure  of  the  court  to  pass  on  the 
objection,  hence  there  was  no  error  in  that  respect  upon 
which  this  court  can  predicate  a  reversal. 

This  is  not  a  case  where  the  evidence  upon  which  the 
right  to  recover  a  judgment  is  based  is  slight  or  doubtful  or 
one  where  there  is  a  question  as  to  the  responsibility  of  the 
defendant  for  the  injuries  the  plaintiff  did  sustain,  there- 
fore, slight  errors  in  the  procedure  at  the  trial,  none  of  which 
goes  to  the  right  of  recovery,  should  not  be  permitted  to 
nullify  the  triaL 

We  think,  however,  that  the  judgment  rendered  is  for  a 
somewhat  greater  amount  than  the  evidence  upon  analysis 
justifies. 

The  judgment  will  be  affirmed  upon  plaintiff  remitting 
the  sum  of  $500  within  ten  days  after  the  filing  of  this  opin- 
ion, otherwise  the  judgment  will  be  reversed  and  the  cause 
remanded. 

^Affirmed  upon  remittitur. 
Vol.  clvi.— 26. 
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James  M.  Keck,  Appellee,  v.  Calumet  and  South  Chicago 
Railway  Company,  Appellant. 

Gen.  No.  15,018. 

Neoligench — what  eaaential  to  recover  for  personal  injuries  alleged 
to  have  been  occasioned  hy.  In  order  to  recover  for  personal  injuries 
alleged  to  have  been  occasioned  by  the  defendant's  negligence,  the  plain- 
tiff must  show  by  a  preponderance  of  the  evidence  that  the  defendant's 
negligence  in  fact  caused  such  injuries  and  that  there  was  no  negli- 
gence on  his  part  which  contributed  to  causing  the  same. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Cook  county;  the  Hon.  ME&Brrr  W.  Pincknet,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1908.  Re- 
versed.   Opinion  filed  June  28,  1910.    Rehearing  denied  July  12,  1910. 

Shope,  Zane,  Busby  &  Webee,  for  appellant. 
Mabvin  E.  Baek^haet,  for  appellee. 

Mr.  Pbesiding  Justice  Chytkaus  delivered  the  opinion 
of  the  court 

Keck,  the  plaintiflF,  recovered  a  judgment  in  the  Circuit 
Court  against  the  defendant  for  a  personal  injury  by  a  street 
car.  The  case  is  here  upon  the  appeal  of  the  defendant. 
The  principal  question  is  whether  any  negligence  of  the  de- 
fendant caused  the  injury.  If  plaintiff  has  not  shown,  by  a 
preponderance  of  the  evidence,  that  the  defendant's  negli- 
gence caused  the  injury  and  that  there  was  no  negligence  on 
his  part  which  contributed  to  cause  the  injury  the  judgment 
must  be  reversed. 

Plaintiff  was  injured  on  September  5,  1904,  Labor  Day, 
about  noon,  by  a  trailer  car  attached  to  a  motor  car.  He  was 
a  passenger  upon  the*  latter  car  going  north  on  Commercial 
avenue.  At  the  time  he  was  injured  plaintiff  was  a  carpenter 
and  lived  at  No.  8106  Escanaba  avenue,  which  is  a  street 
one  block  west  of  Commercial  avenue.  Tlis  home  was 
eeventy-five  feet  south  of  Eighty-first  street.     The  accident 
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occurred  on  Commercial  avenue  south  of  the  latter  street. 
When  he  testified,  July  10,  1908,  he  was  49  years  of  age. 
The  street  next  south  of  Eighty-first  street  is  Eighty-first 
place,  which  is  a  short  block  or  about  half  a  block  south  of 
Eighty-first  street  The  motor  car  upon  which  plaintiff  was 
a  passenger  had  a  brass  handhold  or  handrail  at  about  the 
height  of  a  man's  hip,  when  standing,  which  ran  from  the 
edge  of  the  door  to  a  point  close  to  the  comer  of  the  car  where 
it  curved  and  ran  down  a  distance  of  twelve  or  fourteen 
inches.    The  car  was  a  short  closed  car. 

Plaintiff  testified  that  when  passing  Eighty-first  place  he 
stepped  out  from  the  car,  wherein  he  had  been  sitting,  upon 
the  rear  platform  and  informed  the  conductor  that  he  de- 
sired to  get  off  at  Eighty-first  street,  whereupon  the  con- 
ductor rang  the  bell  for  the  car  to  stop ;  that  when  plaintiff 
stepped  out  the  conductor  stood  "alongside"  and  to  the  east  of 
the  door  on  the  platform  and  plaintiff  "just  kind  of  reached 
around  behind  him  and  took  hold  of  the  handhold"  at  about 
the  middle  thereof,  between  the  door  and  the  comer  of  the 
car,  and  stood  there  until  the  car  slacked  up  for  him  to  get 
off;  that  the  conductor  changed  his  position  so  that  he  stood 
"very  near  in  front  of  the  door"  facing  into  the  car  and  plain- 
tiff "moved  back"  and  slid  his  hand  upon  the  handhold  closer 
to  the  door  so  that  his  hand  came  near  the  "back  end"  of  the 
handhold;  that  then  the  conductor  "kind  of  swung  around" 
and  rang  the  bell  a  second  time,  for  somebody  else  to  get  off 
at  Eighty-first  street,  and  that  in  ringing  the  bell  this  second 
time  the  conductor  gave  plaintiff  a  push  or  a  shove  which 
felt  as  if  the  conductor's  whole  body  came  against  him  and 
which  knocked  him  off  his  balance  and  knocked  him  down ; 
that  the  shove  was  so  strong  that,  with  plaintiff's  weight  upon 
the  handhold,  he  felt  the  handhold  give  way  and  pull  out  two 
or  three  inches  and  then  he  "grabbed"  for  the  lower 
part  of  it  but  missed  it  and  struck  the  ground ;  that  in  the 
'T)ound"  his  left  foot  "flew  around"  and  got  under  the  wheels 
of  the  trailer  car  and  was  so  injured  that  subsequently  it 
was  amputated ;  that  the  car  was  in  the  act  of  slackening  up 
when  he  fell ;  that  bis  destination  at  the  time  was  his  home ; 
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and  that  the  north-bound  cars  always  stopped  north  of  the 
street  intersection  at  Eighty-first  street  and  if  he  had  stayed 
on  the  motor  car  until  it  stopped  it  would  have  gone  some 
distance  north  of  Eighty-first  street,  for  the  trailer  car  is 
brought  up  to  about  the  cross-walk  for  a  stop. 

A  witness,  Staneff,  was  called  on  behalf  of  plaintiff. 
Staneff  testified  that  he  came  out  from  the  car  upon  the  plat- 
form first  and  plaintiff  followed  him ;  that  he  saw  plaintiff 
come  out  of  the  door  of  the  car  and  the  conductor  "seemed  to 
make  room  for  him"  and  he  passed  between  the  frame  of 
the  car  and  the  conductor  and  "stood  on  this  step ;"  that  he, 
the  witness,  while  talking  with  some  men,  indicated  to  the 
conductor  his  wish  to  get  off  at  the  next  street  and  the  con- 
ductor raised  his  hand,  "took  the  cord  and  rang  the  bell,  and 
in  ringing  he  touched  with  his  hand"  the  plaintiff  "and  he 
fell  overboard  and  that  is  all  I  saw;"  that  plaintiff,  at  the 
time,  had  hold  of  the  handhold  with  his  left  hand ;  that  the 
handhold  was  not  tight  but  was  shaky  and  that  one  screw, 
holding  it  on  at  the  end  toward  the  door,  was  missing.  On 
his  cross-examination  Staneff  testified  that  in  ringing  the 
bell  the  conductor  gave  plaintiff  a  slight  touch  with  his 
elbow ;  that  he  did  not  see  the  conductor  shove  plaintiff  with 
his  body ;  that  the  loose  screw  was  in  the  end  of  the  handhold 
next  to  the  door;  that  he  did  not  know  how  much  play  or 
looseness  there  was  in  the  handhold  but  that  it  had  not  pulled 
loose  or  given  away  from  the  car  and  that  all  he  observed  was 
that  the  screw  was  loose  to  some  extent  and  gave  a  little 
leeway. 

At  the  time  of  the  accident  there  were  upon  the  rear  plat- 
form two  passengers  besides  the  conductor,  the  plaintiff  and 
Staneff.  From  the  evidence  of  these  two  passengers,  the 
conductor  and  others  who  testified  on  behalf  of  defendant, 
some  of  whom  had  examined  the  handhold,  it  is  clear  to  us 
that  at  the  time  in  question  the  handhold  was  not  loose  or 
shaky  but  was  perfectly  tight ;  that  the  conductor  stood  back 
at  the  controller  of  the  car  and  did  not  in  anywise  touch, 
push  or  shove  the  plaintiff  but  that,  at  the  time  he  fell,  plain- 
tiff stood  upon  the  step  of  the  car  and  that  he  either  slipped 
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off  and  fell  or  fell  by  reason  of  jumping  off  the  car  while  it 
was  in  motion.  At  all  events  we  find  the  evidence  to  clearly 
show  that  plaintiff  was  not  injured  by  any  negligence  or 
wrongful  act  attributable  to  the  defendant.  The  circum- 
stances indicate  it  to  be  quite  probable  that  plaintiff,  anxious 
to  make  a  short  cut  for  his  home,  did  not  wait  for  the  car  to 
come  to  a  stop,  which  it  would  not  do  until  north  of  the  street 
intersection,  but  jumped  while  the  car  was  in  motion. 

The  evidence  on  behalf  of  plaintiff,  considered  alone,  is  not 
as  consistent  and  satisfactory  as  it  might  be. 

The  judgment  must  be  reversed  and  the  case  will  not  be 
remanded. 

Reversed. 


Marcus  E.  Cooke,  Appellant,  v.  Seth  A.  Rhodes,  Appellee. 
Gen.  No.  15,024. 

YESDicra— when  set  aside  as  against  the  evidence,  A  verdict  which 
ii  not  supported  by  the  evidence  will  be  set  aside  on  review. 

Replevin.  Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
ROBEBT  W.  Wbight,  Judgc  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1908.  Reversed  and  remanded.  Opinion 
filed  June  28, 1010. 

M.  L.  Thackabesbt,  for  appellant. 
BowEBSOCK  &  Stilwell,  for  appellee. 

Mb.  Presiding  Justice  Chytbaus  delivered  ihe  opinion 
of  the  court. 

This  is  an  appeal  by  the  plaintiff  to  procure  the  reversal 
of  a  judgment  rendered  in  a  replevin  suit  that  the  defend- 
ant. Seth  A.  Khodes,  recover  from  the  plaintiff  the  return 
of  an  automobile  which  had  been  replevied.  The  defend- 
ant Banker  was  not  summoned  and  did  not  ent^r  an  appear- 
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ance.  It  appears  that  the  defendant  A.  C.  Banker  was  a 
dealer  in  automobiles  in  Chicago  beginning  in  January  1906 
and  continuing  until  January  1907. 

The  evidence  is  so  scant  and  unsatisfactory  in  this  record 
that  we  see  no  certainty  in  respect  to  any  of  the  vital  is- 
sues in  the  case.  It  appears  that  on  various  occasions  the 
parties  came  together  and  engaged  in  conversations  the  de- 
tails of  which  are  of  importance  in  their  bearings  upon  the 
issues  yet  what  was  said  by  the  respective  parties  is  not 
brought  out.  As  we  are  obliged  to  reverse  and  remand  the 
cause  for  a  new  trial,  we  shall  refer  to  the  facts,  as  we  un- 
derstand them,  only  so  far  as  is  necessary  to  make  the 
ground  of  our  reversal  clear. 

It  appears  that  some  time  in  January  1906  defendant 
Banker  sold  the  automobile  in  question,  while  in  an  unfin- 
ished condition,  to  plaintiff  Cooke  for  $625.  The  details 
and  circumstances  of  that  sale  do  not  seem  to  have  con- 
cerned the  attorneys  on  either  side  very  much.  Cooke  did 
not  take  the  automobile  away  from  defendant  Banker's 
place,  but  he  says  it  was  moved  from  the  lower  floor  to  the 
upper  floor  "where  the  storage  is,"  whatever  that  may  mean. 
Cooke  next  called  and  asked  Banker  for  his  machine  in  the 
latter  part  of  February  or  the  first  of  March.  He  then 
found  that  Banker  did  not  have  the  machine.  Upon  being 
asked  for  it.  Banker  informed  Cooke  that  he,  Banker,  had 
put  it  up  as  collateral. 

It  further  appears  that  defendant  Rhodes  first  saw  the 
machine  a  couple  of  times  but  under  what  circumstances  does 
not  appear,  except  that  the  machine  was  not  completely  fin- 
ished. Khodes  testified  that  the  third  time  he  saw  it,  which 
he  thinks  was  on  March  1,  1906,  Banker  first  called  him 
up  by  telephone  and  requested  Rhodes  to  come  and  see  him. 
Banker,  on  business.  Apparently  Rhodes  did  not  go  to  see 
Banker,  for  Rhodes  testified  that  Banker  then  came  to  see 
him  and  wanted  to  sell  him  the  automobile  but,  as  Rhodes 
says,  he  did  not  want  the  automobile  because  he  wanted  a  two 
seated  one  and  this  had  but  one  seat.  Banker,  however, 
Rhodes  says,  came  again  the  next  day  and  said  he  must  have 
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money  to  pay  his  rent  which  was  due  on  the  third  of  March, 
and  Ehodes  then  told  Banker  he  would  come  and  see  him  on 
March  third.  On  the  third  day  of  March  Rhodes  further 
testified,  he  went  down  to  Banker's  and  bought  the  machine. 

It  appears  that  on  March  third  Bhodes  gave  Banker  a 
check  for  $300,  took  away  the  automobile ^d  had  it  paint- 
ed at  an  expense  of  $40. 

On  the  day  he  gave  Banker  the  check  for  $300  he  also 
gave  him  a  paper  as  follows: 

"Chicago,  March  8,  1906. 
A.  C.  Banker  Co.,  City. 

(lentlemen :  The  4  cyl.  runabout  that  I  bought  of  you  to- 
day and  took  possession  of  I  desire  to  dispose  of,  and  give  you 
an  option  on  the  same  for  sixty  days  from  date — you  to  pay 
me  $350  cash  and  the  cost  of  painting  the  same. 

•Eespectf uUy  yours, 

S.  A.  Rhodes.'* 

Banker  testified  that  the  transaction  between  him  and 
Rhodes  was  a  loan  and  not  a  sale.  The  court  excluded 
from  the  jury  (the  suit  was  tried  by  jury)  this  writing  by 
Rhodes  when  oflFered  by  plaintiff.  This  was  error.  Banker 
was  the  common  source  of  title  of  plaintiff  and  Rhodes  and 
plaintiff  had  the  right  to  show,  if  he  could,  by  means  of  this 
writing  and  other  evidence,  that  the  true  nature  of  the  trans- 
action between  Banker  and  Rhodes  was  a  loan  and  that  the 
automobile  was  left  with  Rhodes  as  security  therefor. 

Some  checks  by  Banker,  one  for  $360  and  one  for  $40 
dated  May  3,  1906,  were  offered  in  evidence.  They  were 
certified  and  supposedly  made  for  the  purpose  of  paying 
Rhodes,  but,  so  far  as  the  evidence  in  this  record  discloses, 
were  never  brought  to  his  notice. 

On  November  19,  1906,  the  automobile  was  taken  from 
Rhodes  by  means  of  the  replevin  writ  issued  in  this  suit. 
The  evidence  showed  that  it  was  subsequently  sold  for  $550. 
The  value  of  the  automobile  would  have  a  bearing  upon  the 
question  whether  the  transaction  between  Banker  and  Rhodes 
was  a  loan  or  an  absolute  sale  of  the  machine. 

As  stated,  we  are  compelled  to  reverse  the  judgment  ren- 
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dered,  but  will  suggest  that  if,  upon  another  trial,  it  should 
appear  that  the  Banker-Ehodes  transaction  was  a  loan,  a 
suggestion  for  a  form  of  judgment  will  be  found  in  MacLach- 
Ian  V.  Pease,  171  HI.  527. 

The  instructions  given  are  not  free  from  error. 

Reversed  and  remanded. 


George  B*  Haines,  Appellee^  v.  The  Knowlton  Danderine 
Company,  Appellant. 

Gen.  No.  15,126. 

1.  MumciFAL  GotTBT — vohen  vnthoui  juriadioium  to  extend  time  for 
hiU  of  exceptions.  The  Municipal  Ck)urt  has  no  jurisdiction  even  upon 
stipulation  to  allow  any  extension  of  time  for  the  filing  of  a  bill  of  ex- 
ceptions beyond  the  expiration  of  the  extension  of  time  allowed  within 
the  sixty  days  referred  to  in  the  statute. 

2.  MuiaciPAL  CouBT — what  does  not  confer  jurisdiction  to  extend 
time  for  hill  of  exceptions.  The  settling  of  a  bill  of  exceptions  is  a 
judicial  act  and  when  there  is  now  power  under  the  statute  to  settle 
such  bill  the  parties  cannot,  by  stipulation,  invest  the  Municipal  Court 
with  power  in  that  respect. 

3.  Appeals  and  ebbobs — joinder  in  error  will  not  enlarge  court's 
powers.  Joinder  in  error  does  not  validate  an  invalid  bill  of  exceptions 
and  does  not  empower  a  court  of  review  to  act  upon  an  invalid  bill  of 
exceptions  or  to  exercise  the  judicial  power  where  such  power  is  lacking ; 
nor  does  it  prevent  a  defendant  in  error  from  challenging  the  validity 
of  a  purported  bill  of  exceptions. 

.  Mack,  J.,  dissenting. 

Assumpsit.  Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon. 
McKbnzds  Cleland,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1909.    Affirmed.    Opinion  filed  June  28,  1910. 

Moses,  Rosenthal  &  Kennedy,  for  appellant;  Joseph 
W.  Moses,  of  counsel. 

James  A.  Beady  and  Wiixiam  English,  for  appell 
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Mil  Presiding  Justice  Chttbaus  delivered  the  opinion 
of  the  court. 

This  is  an  appeal  prosecuted  by  appellant,  who  was  de- 
fendant below,  for  the  reversal  of  a  judgment  rendered 
against  it  in  a  case  of  the  first  class  in  the  Municipal  Court 
of  Chicago.  Appellee  has  interposed  a  motion  that  the  bill 
of  exceptions,  brought  up  in  the  record  from  the  Municipal 
Court,  be  stricken  from  the  record.  The  ground  suggested 
in  support  of  the  motion  is  that  the  bill  of  exceptions  con- 
tained in  the  record  was  tendered  after  the  expiration  of  the 
period  of  time  within  which,  under  the  statute,  a  bill  of  ex- 
ceptions might  be  tendered  and  signed  and  after  the  power 
of  the  trial  judge  to  sign  and  settle  the  bill  of  exceptions 
had  ceased  to  exist 

It  appears  that  the  judgment  in  the  case  was  rendered 
and  entered  on  July  11,  1908.  An  order  was  entered  when 
the  judgment  was  rendered,  allowing  appellant  sixty  days 
within  which  to  present  a  bill  of  exceptions.  This  period 
corresponds  to  the  period  fixed  by  the  statute  in  cases  of  the 
first  class  and  expired  on  September  9,  1908.  By  an  order 
entered  on  September  3,  1908,  the  time  was  extended  to  and 
including  September  30,  1908.  On  September  30,  1908,  the 
time  was  extended  to  and  including  October  5,  1908.  On 
October  5,  1908,  the  time  was  extended  to  and  including 
October  12,  1908.  On  October  12,  1908,  the  time  was  ex- 
tended to  and  including  October  19,  1908,  and  on  the  latter 
date  the  time  was  again  extended  to  include  October  26, 
1908.  The  bill  of  exceptions,  which  had  been  O.  K.'d  by 
appellee's  attorneys,  was  tendered  to  the  trial  judge  on  Oc- 
tober 10,  1908,  and  it  was  signed  and  sealed  on  October  26, 
1908. 

According  to  the  statute  creating  the  Municipal  Court, 
bills  of  exceptions  may,  in  cases  of  the  first  class  tried  in 
that  court,  be  tendered  to  the  trial  judge  at  any  time  within 
sixty  days  after,  the  entry  of  judgment  and  within  such  fur- 
ther time  as  the  court  may  allow,  upon  application  for  time 
made  within  those  sixty  days.  Section  38,  Municipal  Court 
Act,  chap.  37,  Rev.  Stats. 
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The  Municipal  Court  derives  the  powers  which  it  can 
lawfully  exercise  in  respect  to  bills  of  exceptions  from  the 
statute  and  from  the  statute  alone.  There  is  no^  basis  in  the 
statute  for  the  contention  that  the  Municipal  Court  may  al- 
low any  further  extension  of  time,  after  the  expiration  of 
the  extension  of  time  allowed  within  the  sixty  days  referred 
to  in  the  statute.  Lassers  v.  North-German  Lloyd  Steamship 
Co.,  244  111.  670;  Lakeside  Fish  &  Oyster  Co.  v.  Mutual 
Fish  Co.,  155  IlL  App.  681.  In  both  of  those  cases,  one  a 
case  of  the  fourth  class  and  the  other  a  case  of  the  first  class, 
the  motions  to  strike  the  bill  of  exceptions  from  the  record 
were  allowed. 

What  was  said  in  those  two  cases  is  decisive  of  the  motion 
to  strike  made  herein,  unless  a  different  disposition  of  the 
motion  is  required  either  by  the  fact  that  appellee's  attor- 
neys consented  and  stipulated  to  the  statutorially  unauthor- 
ized extensions  or  by  the  fact  that  the  motion  to  strike  was 
not  made  until  after  joinder  in  error  here  by  appellee. 

As  appears  from  the  record,  the  Municipal  Court  disposed 
of  this  case  by  the  rendition  and  entry  of  a  judgment  on  July 
11,  1908.  By  repeated  stipulations  the  parties  delayed  the 
presentation  of  the  bill  of  exceptions  from  that  time  until 
October  10,  1908,  on  which  day  the  bill  was  first  presented 
to  the  trial  judge.  The  several  extensions  of  time  were  all 
made  upon  consent  and  stipulation  of  the  parties. 

The  statute  we  have  referred  to,  under  which  the  trial 
judge  acted  in  settling  the  bill  of  exceptions,  only  authorized 
him  to  perform  the  judicial  act  of  settling  such  bill  of  excep- 
tions as  would  be  presented  on  or  before  September  30,  1908. 
The  act  of  settling  a  bill  of  exceptions  and  of  extending 
the  time  for  the  presentation  or  tendering  of  the  bill  are 
judicial  acts.  Hake  v.  Strubel,  121  111.  321.  It  is  now  in 
substance  contended  by  appellant  that  the  consent  and  stipu- 
lation of  appellee  to  the  time  extensions,  for  the  performance 
of  the  judicial  acts  involved,  and  the  O.  K.  of  the  bill  of 
exceptions  continued  the  existence  of  the  judicial  power  in 
the  trial  judge  beyond  the  statutory  .termination  thereof, 
so  that  at  the  time  he  acted  he  possessed  judicial  power  of 


Digitized  by 


Google 


Chicago — ^Fibst  Distbict — June,  1910.         411 

Haines  v.  Knowlton  Danderine  Co.,  156  111.  App.  408. 

settling  this  bill  of  exceptions  not  tendered  in  time  and  that 
thus  was  rendered  valid  his  otherwise  invalid  judicial  ac- 
tion. That  is,  although  under  the  statute — ^whence  alone 
that  court  can  derive  power — the  Municipal  Court  was  pow- 
erless to  act  after  September  30,  1908,  yet,  by  virtue  of  the 
acquiescence  of  a  party,  that  court  was  clothed  or  invested 
with  the  judicial  power  to  perform  the  judicial  acts  of  ex- 
tending time  and  settling  the  bill  of  exceptions  long  after 
that  date.  This  involves  not  merely  a  submission  of  the 
person  to  the  jurisdiction  of  the  court,  which  may  be  done, 
but  it  involves  the  empowering  of  a  court,  created  by  a 
statute,  to  exercise  one  of  its  functions,  authorized  by  that 
statute,  under  conditions  when  the  statute  itself  does  not 
authorize  it  We  consider  the  question  here  involved  as  one 
regarding  the  exercise  of  a  statutory  power,  not  merely  one 
of  exercise  of  jurisdiction  over  the  person.  It  is  a  well 
settled  principle  that  by  consent  or  acquiescence  a  party  may 
originally  invest,  or,  if  once  lost,  reinvest,  a  court  with  ju- 
risdiction over  his  person ;  but  it  is  also  equally  well  settled 
that  the  parties  cannot  by  their  own  acts  invest  a  court  with 
the  judicial  power  of  the  state,  or,  in  other  words,  by  con- 
sent, invest  a  court  with  jurisdiction  to  act  with  reference 
to  a  subject-matter  in  respect  of  which  the  court  has  no  au- 
thorization from  the  state  to  act*  Mansfield  v.  Mansfield,  203 
111.  92,  98 ;  Perry  v.  Bozarth,  198  111.  328,  336.  "The  rule 
is  that  jurisdiction  of  the  subject-matter  cannot  be  conferred 
upon  a  court  by  consent  of  the  parties,  nor  can  want  of  it 
be  waived.^'    Randolph  County  v.  Ealls,  18  111.  29,  31, 

It  appears  to  us  that  in  the  case  at  bar  the  Municipal  Court 
lacked  the  power  to  settle  a  bill  of  exceptions  tendered  after 
September  30,  1908,  because,  by  the  clear  and  unambiguous 
terms  of  the  statute,  the  charter  which  authorizes  it  to  exer- 
cise judicial  power  and  under  which  alone  it  is  enabled  to 
exercise  judicial  power,  it  was  only  authorized  to  settle 
such  bill  of  exceptions  as  would  be  tendered  on  or  before 
that  date.  The  limitation  upon  the  exercise  of  the  power  to 
a  time  before  the  expiration  of  that  date  is  as  clear  as  if 
the  date  itself  had  been  specified  in  the  statute.     Suppose  on 
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the  day  the  judgment  was  rendered,  the  parties  had,  in  ad- 
vance,  stipulated  to  disregard  the  statute  which  fixes  the 
time  for  the  tendering  of  a  bill  of  exceptions  in  that  court, 
would  such  stipulation  be  upheld?  We  think  not.  To  up- 
hold such  stipulation  would  be  a  judicial  abrogation  or  nulli- 
fication of  the  statutory  provision  limiting  the  time  for  the 
filing  of  bills  of  exceptions. 

In  Hake  v.  Strubel,  cited  above,  the  question  the  court 
was  asked  to  determine  related,  as  there  stated,  to  the  power 
of  a  circuit  judge,  out  of  term,  to  open  and  change  the  rec- 
ord of  a  court  which  had  been  held  by  him,  as  well  as  to  the 
character  of  the  act  of  a  judge  in  approving,  signing  and 
sealing  a  bill  of  exceptions.  It  appears  that  in  that  case  the 
judgment  was  rendered  on  April  21,  1886,  and  that  sixty 
days  were  allowed  for  the  filing  of  a  bond  and  the  bill  of  ex- 
ceptions; that,  on  June  4,  1886,  in  vacation,  the  judge  al- 
lowed an  extension  of  time  of  fourteen  days  for  the  presen- 
tation of  the  bill  of  exceptions ;  that  after  the  bill  of  excep- 
tions had  been  prepared  it  was  presented  to  appellee's  attor- 
ney, who  marked  it  "O.  K." ;  that,  within  the  extended  time, 
the  bill  of  exceptions  was  presented  to  the  trial  judge  with 
an  insertion  therein  to  the  effect  that  it  had  been  presented 
to  appellee's  attorneys  who  agreed  that  it  be  considered  as 
presented,  signed  and  filed  as  of  July  2,  1886.  The  sixty 
days  allowed  in  the  original  order,  it  will  be  observed,  ex- 
pired on  June  21,  1886.  The  court  held  the  extension  order 
made  during  vacation  to  be  ineffective  for  lack  of  power  in 
the  judge.  And,  in  conclusion,  the  court  said:  "It  is  un- 
necessary to  discuss  the  effect  of  the  act  of  appellee's  attor- 
ney in  marking  the  bill,  when  presented  to  him  after  the  sixty 
days'  'O.  K.'  *  *  or  of  any  agreement  entered  into  by 
the  attorneys  of  the  parties  after  that  time,  if  any  was  made, 
further  than  to  observe  that,  during  the  term,  as  the  authori- 
ties clearly  show,  the  parties  may  bind  themselves,  by  an 
agreement  or  stipulation  of  record,  as  to  the  time  in  which  a 
bill  may  be  presented  and  filed;  but  after  term,  and  after 
the  time  for  presenting  the  bill  fixed  in  the  order  of  appeal 
had  expired,  if  the  judge  was  powerless  to  act  in  the  prem- 


Digitized  by 


Google 


Chicago — First  Disteict — June,  1910.         413 

Haines  v.  Knowlton  Danderine  Co.,  156  111.  App.  408. 

ises,  as  we  have  seen  he  was,  he  could  not  be  vested  with  the 
requisite  power  to  settle  and  allow  a  bill  by  consent  or  agree- 
ment  of  the  parties."  The  purport  of  this  docision  is  cleai> 
ly  to  the  effect  that  where  a  court  is  not  possessed,  inherently, 
of  power  to  settle  a  bill  of  exceptions  the  parties  cannot  in- 
vest him  with  that  power  by  agreement  The  exercise  of 
that  power  after  the  time  allowed  by  law,  therefore,  wheth- 
er it  be  after  the  expiration  of  a  term  of  court  or  after  the 
expiration  of  a  period  fixed  by  statute,  involves  more  than 
the  jurisdiction  over  the  person,  the  lack  of  which  may  be 
waived  by  the  party.  It  is,  in  that  respect,  unlike  a  party 
appearing,  after  the  judgment  term,  and  consenting  to  the 
setting  aside  of  a  judgment. 

It  is  not  to  be  assumed  that  this  statute  for  the  preven- 
tion of  repeated  extensions  of  time  is  without  a  purpose.  As 
said  in  Carroll  v.  Pryor,  38  Ark.  283,  "It  cannot  be  expected 
of  a  judge  of  ordinary  memory,  trying  many  cases,  to  carry 
in  his  mind  a  perfectly  clear  conception  of  all  the  material 
evidence  in  any  case.''  The  time  for  tendering  the  bill  of 
exceptions  "ought  not,  as  a  matter  of  sound  discretion,  to  ex- 
tend beyond  the  time  fairly  necessary  to  allow  the  attorney, 
with  reasonable  diligence,  to  prepare  it"  In  Wood's  Adm'r 
V.  Brown,  8  Ala.  563,  564,  where  a  statute  limiting  the  time 
for  filing  bills  of  exceptions  was  involved,  it  was  said :  "The 
evil  complained  of  was,  that  the  judges  were  frequently 
called  upon,  after  the  court  at  which  the  causes  had  been 
tried  had  adjourned  to  seal  bills  of  exception,  and  when  the 
facts  and  the  points  reserved  had  faded  from  their  memory ; 
that  sooner  than  submit  to  the  suspicion  of  not  being  willing 
to  have  their  judgment  revised,  they  sometimes  signed  bills 
which  were  inaccurate  and  which  occasioned  a  reversal  to 
the  prejudice  of  the  other  party.  To  avoid  such  a  result, 
the  act  in  question  was  passed."  While  these  two  cases  are 
not  in  point  upon  the  legal  question  here  involved,  they  do 
point  out  one  of  the  reasons  for  not  permitting  parties  to  de- 
lay, indefinitely,  the  tendering  of  the  bill  of  exceptions. 

We  regard  it  as  clear  that  the  consent  to  the  extensions 
of  time  in  the  case  at  bar  did  not  enlarge  the  power  of  the 
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court  so  as  to  give  validity  to  the  act  of  the  judge  in  settling, 
signing  and  sealing  a  bill  of  exceptions  not  tendered  within 
the  time  fixed  by  the  statute. 

In  Corbin  v.  Graves,  132  XT.  S.  571,  590,  a  case  removed 
to  the  United  States  Circuit  Court  from  the  Circuit  Court 
of  Cook  County,  Illinois,  the  United  States  Supreme  Court, 
notwithstanding  that  during  a  six  years'  litigation  the  lack 
of  jurisdiction  in  the  federal  Circuit  Court  had  not  been 
raised  and  that  a  decree  upon  the  merits  had  been  rendered 
without  any  such  objection,  reversed  the  judgment  of  the 
federal  Circuit  Court  not  for  error  in  the  decree  but  for 
lack  of  power  in  that  court  to  adjudicate  between  the  par- 
ties. In  that  same  case  the  United  States  Supreme  Court 
held  that  upon  appeal  it  would  take  notice  of  the  lack  of  ju- 
risdiction in  the  trial  court  although  the  point  were  not  raised 
either  in  the  trial  court  or  upon  appeal.  The  same  rule  is 
laid  down  in  Chicago  Portrait  Co.  v.  Chicago  Crayon  Co., 
217  HI.  200.  No  court  will  itself  knowingly  exceed  its 
powers  or  jurisdiction  nor  permit  excess  of  power  or  jurisdic- 
tion in  a  subordinate  court.  Whenever  knowledge  that  inad- 
vertently there  has  been  such  excess  reaches  its  attention,  at 
whatever  stage  in  a  cause  or  proceeding  the  judicial  en- 
croachment will  immediately  be  corrected.  Courts  will  not 
exceed  their  powers  even  by  the  express  or  implied  consent 
of  parties.  It  follows  from  what  we  have  said  that,  not- 
withstanding the  joinder  in  error  in  the  case  at  bar  the  mo- 
tion to  strijce  must  be  allowed.  The  motion  to  strike  the  bill 
of  exceptions  is  allowed. 

It  appears  that  the  errors  assigned  upon  the  record  are 
such  as  to  require  a  bill  of  exceptions  for  the  considerationi 
thereof  and,  as  the  allowance  of  the  motion  to  strike  leaves  no 
bill  of  exceptions  in  the  record,  the  judgment  must  be  af- 
firmed. 

The  judgment  is,  therefore,  affirmed. 

Affirmed. 

Mb.  Justice  Mack  dissents. 
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William  H.  Bartlett  et  aL,  Appellants,  v.  First  National 
Bank  of  Chicago,  Appellee. 

Gen.  No.  14,854. 

1.  Keootiable  IN8TBUMBNTS — when  payment  of  draft  upon  forged 
endorsement  does  not  confer  cause  of  action.  If  notwithstanding  the 
name  of  the  nominal  payee  of  a  note,  an  existing  person  not  intended' 
to  have  any  interest  therein,  is  forged  as  endorsee,  payment  has  in  fact 
been  made  to  the  person  entitled  thereto,  there  can  be  no  recovery  back. 

2.  Negotiable  instruments — when  payment  of  draft  upon  forged 
endorsement  confers  cause  of  action.  Payment  made  to  one  claiming 
through  the  forgery  of  the  endorsement  of  the  real  owner  of  the  paper 
may  ordinarily  be  recovered  back  by  the  drawee  who  paid  in  ignorance 
of  the  forgery. 

3.  Neqotiablb  instruments — when  hank  not  liable  h€tck  as  upon 
forged  endorsement.  If  bearer  drafts  or  drafts  intentionally  made  to  a 
fictitious  payee  (which  in  law  are  bearer  drafts)  are  drawn  by  an 
agent  either  expressly  or  by  implication  of  law  authorized  so  to  do  and 
such  drafts  are  cashed  in  the  belief  that  the  endorsements  are  the 
genuine  signatures  of  the  payees  named  ^herein,  a  bank  so  cashing 
such  drafts  is  not  liable  but  the  loss  must  be  borne  by  the  principal 
who  has  so  expressly  or  by  conduct  permitted  such  agent  to  operate. 

4.  Election  of  remedies — when  does  not  arise.  If  two  persons  are 
independently  liable,  the  act  of  suing  one  of  them  is  not  an  election  of 
remedies  and  does  not  preclude  suit  against  the  other. 

5.  Election  of  remedies — what  does  not  constitute.  Mere  suit 
against  an  undisclosed  principal  after  the  relation  has  been  disclosed  is 
no  bar  to  suit  against  the  agent. 

6.  Agency — when  doctrine  of  undisclosed  principal  does  not  apply. 
The  doctrine  of  undisclosed  principal^is  not  applicable  to  commercial 
paper. 

Assumpsit.  Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon. 
Harbt  Olson,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1908.    Affirmed.    Opinion  filed  June  28,  1910.     ^ 

Gbobgb  p.  Mbbbick,  for  appellants. 

H.  K.  and  H.  H.  Wheblbb  and  Custer  &;  Cameron,  for 
appellee. 


Digitized  by 


Google 


416  Appellate  Coubts  of  I  linois. 

Bartlett  v.  First  Nat.  Bk.  of  Chicago,  156  111.  App.  415. 

Mb.  Justice  Mack  delivered  the  opinion  of  the  court. 

Plaintiffs  sued  defendant  to  recover  back  moneys  paid  to 
it  on  drafts  drawn  and  indorsed  in  July  1906  substantially 
as  follows: 

'1827  "Sabtlett,  Fbazibb  $24.64 

and 
Oabbington. 

Eeddick,  7-6,  1906. 
Pay  to  the  order  of  Chas.  Elliott  Twenty-four  and  64/100 
Dollars  for  52  bushels  20  lbs.  E.  C.  47c. 

Bartlett,  Frazier  &  Carrington, 

By  R  L.  Walsh, 
Agent. 
To  Bartlett,  Frazier 
&  Carrington, 

Chicago,  HI.  ' 

(stenciled  stamp)     'First  Nat'l  Bank 
(Across  the  face)  Note  Teller. 

Paid  July  9,  1906. 
Chicago,  111. 
(Endorsements  on  draft) : 

'Chas.  Elliott.' 
'Pay  to  the  order  First  National  Bank 
Chicago, 
Reddick  State  Bank, 
Beddick,  Illinois, 
Huntington  James,  Cashier.* " 
The  payees  named  were  farmers  in  and  about  Beddick, 
Illinois,  from  whom  plaintiffs  bought  grain.    The  drafts,  135 
in  number,  aggregated  over  #20,000,  but  plaintiffs'  loss  there- 
on was  about  $13,000.    Walsh  had  forged  the  payees'  nuines 
and  had  discounted  the  paper  at  the  Reddick  State  Bank. 
The  following  letters  were  introduced  in  evidence: 

"Bartlett,  Frazier  &  Carrington, 
Western  Union  Building. 

Chicago,  Sept  8th,  1905. 
Mr.  R.  L.  Walsh, 

Reddick,  111. 
Dear  Sir: — 

Yours  of  the  7th  inst.  at  hand.    In  reference  to  your  en- 
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dorsing  the  farmer's  name,  we  do  not  approve  of  this  as  we 
do  not  consider  it  business-like — ^unless  you  have  direct,  writ- 
ten authority  from  the  farmer  to  do  so.  When  you  want  to 
draw  money  from  the  Bank  yourself  to  pay  currency  to  the 
farmer,  make  the  check  read  ^Pay  to  the  order  of  Currency 
account'  (and  then  give  the  name  of  the  farmer)  and  then 
when  you  draw  the  money  at  the  Bank,  endorse  your  name 
but  not  the  farmer's  name  on  the  back. 

This  will  make  our  records  here  show  plainly  to  whom  the 
money  should  be  charged  and  under  our  surety  bond  we  will 
be  protected  in  case  any  of  our  Agents  make  a  wrong  use  of 
the  money. 

Very  truly  yours, 

B.  F.  &  C." 

"Bartlett,  Frazier  &  Carrington, 
Western  Union  Building. 

Chicago,  May  29th,  1906. 
Mr.  R  L.  Walsh, 

Reddick,  HI. 
Dear  Sir: — 

Your  favor  of  the  28th  inst.  at  hand  in  reference  to  the 
maimer  in  which  you  have  conducted  our  business  at  Reddick. 

As  we  have  written  you  before,  we  think  you  have  been 
rather  careless  in  the  manner  in  which  you  have  written 
checks.  It  is  a  very  bad  habit  to  write  your  currency  checks 
or  large  checks  to  your  own  order.  To  speak  plainly,  it  puts 
it  in  a  man's  power  to  use  them  if  he  wishes  to  do  so,  and 
where  there  is  an  opportunity  the  temptation  of  course  is 
much  greater,  you  must  remember.  We  have  had  one  or  two 
other  agents  who  have  gone  wrong  in  the  last  five  or  six  years 
and  generally  in  some  such  manner.  We  felt  that  an  investi- 
gation would  be  a  good  thing  and  you  certainly  must  feel  a 
good  deal  better  that  one  has  been  made,  and  that  everything, 
as  far  as  the  writer  knows,  has  turned  out  to  show  that  you 
have  been  perfectly  honest  in  your  management  of  the  af- 
fairs. 

We  have  a  few  other  agents  who  sometimes  advance  money 

to  farmers,  but  they  always  make  the  note  to  themselves  and 

when  the  money  is  returned  insist  on  the  farmer  giving  him  a 

check  payable  to  his  own  order  so  as  to  keep  their  own  per- 

Voi;  CI.VI.— 27. 
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sonal  affairs  and  funds  entirely  separate  from  the  funds  of 
the  firm.  You  speak  about  the  grain  shortages,  which  cer- 
tainly were  entirely  too  large,  but  we  trust  you  have  taken 
such  precaution  now  that  no  such  large  shortage  will  occur 
again.  We  trust  you  will  continue  to  do  the  largest  business 
at  Beddick. 

Very  truly  yours, 

B.  F.  &  C.'* 

Plaintiffs  discovered  some  irregularities  in  Walsh's  trans- 
actions in  the  spring  of  1906,  but,  on  investigation  made 
in  May  1906,  found  that  while  he  had  not  followed  the  in- 
structions of  September  8,  1905,  but  had  made  the  drafts 
payable  to  the  farmer  and  had  indorsed  the  farmer's  name 
thereon,  nevertheless,  in  each  instance  he  had  actually  re- 
ceived the  grain  and  had  paid  the  payees  of  the  drafts,  whose 
names  he  had  indorsed,  out  of  his  own  accoimt. 

At  the  same  time  that  the  letter  of  September  8,  1905,  was 
sent  to  Walsh  the  following  letter  was  sent  by  plaintiffs  to 
the  Eeddick  bank: 

^'Bartlett,  Frazier  and  Carrington. 

Chicago,  September  8,  1905. 
State  Bank  of  Roddick, 

Eeddick,  111. 
Dear  Sir: — 

In  future,  will  you  kindly  cash  drafts  drawn  on  us  which 
read — Tay  to  the  order  of  currency  account  of  (name  of  the 
farmer  to  be  inserted)  and  then  endorsed  on  the  back  by  Mr. 
R.  L.  Walsh,  our  agent  at  Reddick  and,  of  course,  signed  by 
him. 

This  will  enable  Mr.  Walsh  to  draw  all  the  currency  neces- 
sary where  the  farmers  wish  paymcmt  in  currency  and  at  the 
same  time  it  will  keep  our  records  straight. 
Yours  very  truly, 

B.  F.  &  C." 

After  the  investigation  of  May  1906  and  the  discovery 
that  Walsh  had  not  followed  his  instructions  literally,  but 
had  continued  his  former  practice  of  making  the  checks  pay- 
able to  the  farmer  and  indorsing  the  fanner's  name,  plaintiff  a 
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gave  neither  the  Eeddick  bank  nor  the  appellee  any  notice  of 
the  investigation  or  discoveries  made  by  them^  or  any  ad- 
ditional notice  not  to  continue  to  discount  such  drafts.  In 
November  1906,  within  a  month  after  the  discovery  of 
Walsh's  wrongdoing,  plaintiff's  sued  the  Reddick  Bank,  but 
dismissed  the  suit  before  commencing  this  action.  About 
December  1906,  or  January  1907,  plaintiffs  verbally  notified 
defendant  of  the  forgeries,  stating  that  they  understood  they 
could  hold  either  defendant  or  the  Reddick  Bank,  but  hoped 
it  would  not  become  necessary  to  sue  defendant.  In  Decem- 
ber 1907,  written  notice  was  given  to  the  same  effect. 

In  the  trial  court,  appellee  succeeded  on  the  authority  of 
U.  S.  V.  Nat.  Exch.  Bk.,  141  Fed.  R.  209.  Since  then  this 
decision  has  been  reversed  by  the  Supreme  Court  of  the  Unit- 
ed States,  214  U.  S.  302.  If,  in  this  case,  the  appellee  was 
the  rightful  owner  of  these  instruments  so  that  the  payments 
made  by  appellants  to  it  were  made  to  the  person  entitled 
thereto,  then  there  can  be  no  recovery  back.  If,  on  the  other 
hand,  payments  were  made  under  a  mutual  mistake  to  one 
not  the  rightful  holder,  we  should  have  to  determine  whether 
or  not  the  recovery  is  barred  by  mere  delay  in  giving  notice. 

The  Supreme  Court  of  the  United  States  held  that  one 
paying  a  draft  bearing  a  forged  indorsement  is  not  barred 
from  recovering  back  merely  by  his  failure  to  give  reason- 
able notice  of  the  discovery  of  the  forgery  but  only  on  proof 
by  defendant  of  loss  actually  suffered  by  tl\e  delay. 

Whether  this  decision  is  in  conflict  with  the  rule  enunci- 
ated in  Continental  Natl.  Bk.  v.  Metropolitan  Natl.  Bk., 
107  111.  App.  455,  or  whether,  in  the  absence  of  binding 
Illinois  authority,  we  should  follow  the  decision  of  the  Su- 
preme Court  of  the  United  States  or  that  of  other  courts,  as 
e.  g.,  McNeely  Co.  v.  Bk.  of  North  Am.,  221  Pa.  St.  588, 
holding  that  recovery  is  barred  irrespective  of  loss,  need  not, 
in  view  of  the  results  reached  by  us  on  the  principal  question 
in  this  case,  be  here  determined. 

We  cannot,  however,  agree  with  appellee  that  the  bring- 
ing of  the  suit  against  the  Reddick  Bank,  subsequently  dis- 
missed on  motion  of  plaintiffs,  was  an  election  of  remedies 


Digitized  by 


Google 


420  Appellate  Coubts  of  Illinois. 

Bartlett  v.  First  Nat.  Bk.  of  Chicago,  156  111.  App.  416. 

and  a  waiver  of  any  possible  claim  against  appellee.    The 
only  basis  for  a  claim  of  appellants  against  the  Eeddick 
Bank  is  either  that  by  its  indorsement  the  Keddick  Bank 
warranted  the  genuineness  of  the  payees'  signatures,  not  only 
to  subsequent  purchasers  but  also  to  the  drawee,  or  that  the 
appellee  was  merely  a  collecting  agent  for  the  Reddick  Bank, 
its  undisclosed  principal.     Without  expressing  any  opinion 
as  to  whether  or  not  any  indorser  ever  warrants  the  genuine- 
ness of  the  document  to  the  drawee,  it  is  clear  that  if  both 
the  Keddick  Bank  and  appellee  did  so  warrant,  each  would  be 
liable  independently  of  the  other,  on  its  warranty.    No  ques- 
tion of  election  of  remedies  could  arise.     As  to  the  second 
possible  basis,  first,  the  doctrine  of  undisclosed  principal  is 
not  applicable  to  commercial  paper  (Mechem,  23  Harvard 
Law  Review,  619) ;  second,  even  if  it  were,  mere  suit  against 
the  principal  after  the  relation  has  been  disclosed,  is  no  bar 
to  suit  against  the  agent.    Mechem  Agency,  sec.  699 ;  Mus- 
senden  v.  Raiffe,  131  111.  App.  456. 

It  is  therefore  necessary  to  ascertain  whether  appellee  was 
the  rightful  owner  of  the  drafts,  or  whether  it  held  under  a 
forged  endorsement. 

The  law  is  well  settled  that  payment  made  to  one  claim- 
ing through  the  forgery  of  the  endorsement  of  the  real  owner 
of  the  paper  may  ordinarily  be  recovered  back  by  the  drawee 
who  paid  in  ignorance  of  the  forgery.     In  this  State  it  has 
been  held  that  the  same  principle  is  applicable  when  A,  forg- 
ing the  name  of  B  as  drawer,  draws  a  bill  on  D,  payable  to  C, 
and  then  forges  C's  name  as  endorser,  even  though  in  this  case 
A,  who  is  the  real  though  not  the  nominal  drawer,  never  in- 
tended C  to  have  any  interest  in  the  paper  and  C  in  fact  ac- 
quired no  interest  therein.     First  Xatl.  Bk.  v.  N.  W.  Bk., 
162  111.  296.    It  is  unnecessary  for  us  to  consider  in  how  far 
the  authority  of  this  case,  which  is  in  conflict  with  cases  in 
other  jurisdictions,  is  shaken  by  the  fact  that  the  case   of 
Vagliano  v.  Bank  of  England,  23  Q.  B.  Div.  243,  upon  whicli 
great  reliance  was  placrd  by  the  court,  had  been  reversed  ty 
the  House  of  Lords  (Bk.  of  Eng.  v.  Vagliano,  (1891)  A.  C- 
107)  while  the  North  Western  Natl.  Bank  case  was  und^y  j^d- 
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visement.  Moreover,  inasmuch  as  the  documents  in  question 
in  the  present  case  were  all  paid  prior  to  July  1,  1907,  it  is 
unnecessary  to  consider  the  effect  of  the  Negotiable  Instru- 
ment Act  of  1907,  par.  9,  subsec.  3. 

While  there  is  at  common  law  a  conflict  as  to  whether  D, 
the  drawee  of  a  bill  drawn  by  A,  in  his  own  name  as  drawer, 
payable  to  B,  whose  signature  is  endorsed  by  A,  is  barred 
from  recovering  back  money  paid  thereon  to  a  holder  in  due 
course  if  A  used  B's  name  fictitiously  but  D  did  not  know 
that  it  was  so  used,  there  is  no  question  whatsoever  that  A 
would  be  liable  as  drawer  on  such  an  instrument.  Anyone 
who  makes  an  instrument  payable  to  a  real  person,  intending 
that  the  person  named  shall  have  no  interest  therein  but  using 
his  name  fictitiously,  is  liable  to  the  bearer.  Such  an  instru- 
ment, at  least  as  to  the  drawer,  is  deemed  payable  to  bearer. 

In  the  present  case,  the  drawers'  name  was  not  forged  as 
in  the  Northwestern  Natl.  Bank  case,  supra,  but  on  the  other 
hand  the  drawers  themselves  did  not  sign  it.  The  members 
of  the  firm  of  Bartlett,  Frazier  &  Carrington  in  fact  knew 
nothing  of  the  drawing.  Their  agent  drew  in  their  names 
on  themselves,  not  in  their  interest  to  pay  their  obligations, 
but  in  his  own  interest,  to  obtain  money  which  he  could  em- 
bezzle. They  were,  however,  the  drawers  of  the  instrument  by 
him  as  their  agent.  If  it  can  be  said  that  they  intended  to 
make  the  instrument  payable  to  a  fictitious  person,  then  they 
became  obligated  to  the  bearer  thereof.  Clearly  Walsh  did  so 
intend ;  that  is,  the  agent,  purporting  to  act  on  behalf  of  his 
principals,  intended,  not  that  the  parties  named  as  payees 
but  anyone  to  whom  he,  endorsing  the  payees'  names,  should 
deliver  the  documents,  should  be  the  owners  thereof. 

Does  such  an  intention  bind  the  principals  ?  Is  he,  in  other 
words,  expressly  or  impliedly,  either  actually  or  apparently 
authorized  to  make  bearer  drafts  in  the  name  of  and  drawn 
upon  his  principals  ? 

A  bank  cashier  has  implied  authority  to  draw  drafts  on 
correspondent  banks ;  of  course,  his  actual  authority  is  limited 
to  transactions  in  the  interest  of  the  bank,  but  because  of  his 
apparent  authority,  he  binds  the  bank,  whether  the  bearer 
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draft  is  sold  to  a  customer  or  utilized  for  his  own  purposes. 
And  it  is  immaterial  whether  such  a  draft  is  made  expressly 
payable  to  bearer  or  to  a  known  individual,  intended  by  the 
cashier  not  to  have  any  interest  therein  and  whose  name  is 
subsequently  endorsed  by  the  cashier  for  his  own  purposes. 
Money  paid  on  such  an  instrument  to  an  innocent  purchaser 
under  such  an  endorsement  cannot  be  recovered  back,  because, 
while  the  endorsement  is  in  a  sense  a  forgery,  nevertheless, 
the  nominal  payee  is  not  the  actual  payee;  the  actual 
payee  is  bearer  because  the  bank,  through  its  cashier,  intended 
to  make  the  instrument  payable  not  in  name  but  in  fact  to 
bearer.  The  intention  of  the  cashier  is  the  intention  of  the 
drawer  within  the  rule  that  an  instrument  intentionally  made 
payable  to  a  fictitious  person  is  payable  to  bearer. 

In  Phillips  V.  Bank,  140  N.  Y.  566,  the  drawee  bank 
sought  to  hold  the  drawer  bank  for  payments  made  on  drafts 
drawn  by  its  cashier  in  which  the  names  of  regular  deposit- 
ors were  used  by  the  cashier  as  payees  and  then  endorsed  by 
him  for  his  own  illegitimate  purposes.    The  court  said : 

a  «  *  *  Whether  indorsing  the  check  in  the  name  of 
the  payee  therein  was  a  forgery  in  the  legal  sense,  or  not,  is 
not  ihe  important  question.  In  a  general  sense,  of  course,  the 
cashier  did  forge  the  payee's  name,  but  that  fact  did  not  af- 
fect the  title  or  rights  of  the  defendant.    ****** 

"Though  Bartlett  selected,  for  the  execution  of  his  dis- 
honest purposes,  the  names  of  persons  who  were  dealers  with 
his  bank,  it  was,  in  legal  effect,  as  though  he  had  selected  any 
names  at  random.  The  difference  is  that,  by  the  methods  re- 
sorted to,  he  averted  suspicion  on  the  part  of  the  directors 
or  other  oflScers  of  his  bank.  The  names  he  used  were,  for 
his  purposes,  fictitious,  because  he  never  intended  that  the 
paper  should.reach  the  persons  whose  names  were  upon  them. 
The  transaction  was  one  solely  for  the  fraudulent  purpose  of 
appropriating  his  bank's  moneys,  by  a  trick  which  his  posi- 
tion enabled  him  to  perform.    ****** 

"It  may  be  quite  true  that  the  cashier  was  not  the  agent  of 
the  bank  to  commit  a  forgery,  or  any  other  fraud  of  such  a 
nature;  but  he  was  authorized  to  draw  or  check  upon  the 
bank's  funds.     If  he  abused  his  authority  and  robbed  his 
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bank,  it  must  suffer  the  loss.  The  distinction  between  such  a 
case  and  the  many  other  cases,  which  the  plaintiff's  counsel 
cites  from,  is  in  the  fact  that  it  was  within  the  scope  of  the 
cashier's  powers  to  bind  the  bank  by  his  checks.  In  transmit- 
ting them,  made  out  and  indorsed  as  they  were,  the  bank  was 
so  far  concluded  by  his  acts  as  to  be  estopped  from  now  deny- 
ing their  validity." 

While  it  is  true  that  a  corporation  cannot  act  except 
through  its  representatives,  whereas  partners  can  act  person- 
ally, nevertheless  the  relation  of  a  cashier  to  his  bank  is  mere- 
ly that  of  an  employe  or  agent.  He  does  not  represent  the 
bank  in  any  sense  other  than  that  in  which  any  agent  repre- 
sents his  principal.  As  the  court  intimated  in  the  Phillips 
case,  the  directors  of  a  bank  are  its  representatives.  We  can- 
not agree  with  appellants'  argument  that,  "the  bank,  in  act- 
ing through  its  cashier  in  the  matter  of  the  issuance  of  com- 
mercial paper,  the  drawing  and  endorsing  of  checks,  etc.,  in 
reality  is  acting  in  person  and  not  through  an  agent." 

Moreover  in  Snyder  v.  Bank,  221  Pa.  St.  599,  the  checks 
were  drawn  not  by  a  cashier  of  a  bank  but  by  an  agent  of 
an  individual.  He  was  authorized  to  draw  checks.  He  drew 
them  payable  to  an  existing  person  whose  name  he  endorsed 
for  his  own  purposes.    The  court  said : 

a  «  «  «  «  Greenfield  had  admittedly  been  author- 
ized to  draw  checks  payable  to  bearer.  A  check  so  drawn 
and  delivered  by  him  to  anyone  could  have  been  indorsed  by 
the  holder  to  another,  and  the  payment  of  it  by  the  bank  to 
the  indorsee  could  not  have  been  questioned  by  the  appellant. 
If,  instead  of  drawing  the  four  checks  to  the  order  of  Nie- 
mann he  had  made  them  payable  to  bearer  and  gone  to  the 
bank  and  drawn  the  money  himself,  the  appellant  could  not 
have  repudiated  the  bank's  payment  to  him.     *     *     *     * 

"The  intent  of  the  drawer  of  the  check,  in  inserting  the 
name  of  a  payee,  is  the  sole  test  of  whether  the  payee  is  a 
fictitious  person,  and  the  intent  of  the  drawer  of  these  checks 
as  attorney  for  the  appellant  must,  as  just  stated,  be  regard- 
ed as  against  the  bank  upon  which  they  were  drawn  as  the  in- 
tent of  the  appellant  himself." 

The  agency  to  draw  bearer  checks  in  both  of  these  cases 
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authorized  the  agent  to  draw  them  payable  either  directly  to 
bearer  or  to  a  person  intended  to  have  no  interest  therein. 

In  this  case,  Walsh,  too,  was  empowered  to  draw  bearer 
checks.  He  was  appellants'  agent  clothed  with  authority  to 
make  negotiable  paper.  The  present  case  could  not  be  dis- 
tinguished from  the  New  York  and  Pennsylvania  cases  if  this 
authority  had  been,  as  in  those  cases,  to  draw  any  kind  of 
bearer  checks.  The  letter  of  September  8,  1905,  however, 
imposed  a  restriction  as  to  the  form  of  such  paper,  a  restric- 
tion of  which  notice  was  given  to  the  Eeddick  Bank. 

Whether  Walsh's  agency  was  so  general  in  its  nature  that 
such  a  restriction  upon  the  form  of  the  drafts  might  be 
deemed  a  non-essential  even  as  against  the  Eeddick  Bank  or 
as  a  secret  limitation,  not  binding  on  appellee,  a  purchaser 
without  notice  thereof,  need  not  be  here  determined,  for  in 
any  event,  limitations  upon  the  authority  granted  an  agent 
may  be  removed  and  his  power  to  bind  the  principal  extended, 
by  subsequent  grant,  either  express  or  implied,  from  the 
course  of  dealings  and  conduct  of  the  parties.  In  the  pres- 
ent case,  appellants  knew  in  May,  1906,  that  their  specific 
instructions  had  been  violated,  that  drafts  had  been  drawn 
nominally  payable  to  customers  but  endorsed  in  their  names 
by  Walsh,  that  the  Eeddick  Bank  and  appellee  had  discounted 
such  drafts  and  that  they  themselves  had  paid  them.  Never- 
theless they  neither  repudiated  the  transactions  nor  instruct- 
ed him  to  discontinue  this  originally  forbidden  practice. 

It  is  true  that  there  is  no  proof  that  appellee  knew  that  the 
instructions  had  been  departed  from  and  Walsh's  conduct 
condoned.  It  was  not  misled  into  further  discounts  by  appel- 
lants' failure  to  stop  these  practices.  It  discounted  in  the  be- 
lief that  the  endorsements  were  genuine.  The  question,  how- 
ever, is  not,  whether  appellee  can  claim  by  estoppel  against 
appellants,  an  estoppel  to  deny  Walsh's  authority  to  make 
bearer  checks  as  against  one  purchasing  them  in  the  belief 
that  they  are  bearer  checks  and  in  reliance  upon  that  author- 
ity, but  whether  appellants  by  their  letter  of  May  29,  1906, 
authorized  Walsh  to  draw  his  checks  in  this  way  thereafter. 
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If  that  be  the  fair  interpretation  thereof,  if  after  having  orig- 
inally authorized  him  to  use  only  one  form  of  bearer  check, 
they  had,  not  by  express  words,  but  by  the  fair  construction 
of  their  letter  and  by  their  failure  to  disaffirm  his  prior  acts, 
authorized  him  to  use  other  forms  after  having  found  that  his 
use  of  the  other  forms  had  not  resulted,  as  they  had  feared  it 
might,  in  loss  and  fraud,  then  appellee  would  be  entitled  to 
protection,  not  by  way  of  estoppel  but  because  it  had  dealt 
with  an  agent  acting  within  the  scope  of  his  authority.  The 
letter  of  May  29, 1906,  especially  in  connection  with  the  fail- 
ure of  appellants  to  take  any  steps  reimposing  the  original  re- 
strictions, after  discovery  of  their  violation,  amounts,  in  our 
judgment,  to  a  waiver  of  the  restrictions  as  to  the  form  of 
bearer  drafts  theretofore  imposed  on  Walsh  and  justified 
his  continued  use  of  the  former  method,  not  of  course  for 
fraudulent  but  for  legitimate  purposes. 

As  Walsh  was  thus  authorized  to  make  the  drafts  payable 
to  the  farmer,  and  to  endorse  his  name  and  to  discount  them, 
for  the  purpose  of  raising  money  to  pay  the  farmer,  in  other 
words,  as  he  was  authorized  to  issue  any  form  of  bearer  draft, 
the  Eeddick  and  the  defendant  banks  became  the  rightful 
owners  of  these  drafts.  Plaintiffs'  loss  is  due,  therefore,  not 
to  payments  made  by  them  as  drawees  to  wrongful  holders  or 
to  those  claiming  under  forged  endorsements,  but  as  in  the 
New  York  and  Pennsylvania  cases,  because  their  agent,  act 
ing  within  the  scope  of  his  authority  to  discount  bearer  checks, 
discounted  them,  not  in  the  interest  of  his  principals,  but  for 
his  own  fraudulent  purposes.  A  third  party,  dealing  with  an 
agent,  acting  within  the  scope  of  his  authority,  is,  however, 
not  responsible  for  an  abuse  of  his  powers  if  he  has  no  knowl- 
edge of  such  abuse.  The  loss  is  due  to  the  agent's  embezzle- 
ment. For  this  appellee  is  not  answerable,  and  the  judgment 
therefore  must  be  affirmed. 

Ajjirmed. 
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Dora  Kauffmann,  Administratrix,  Appellee,  v.  H.  W.  Johns- 
Manville  Company,  Appellants. 

Gen.  No.  14,999. 

1.  Evidencb: — right  of  party  to  contradict  ioitneaa.  A  party  cannot 
impeach  a  witness  whom  he  has  called,  but  he  may  show  that  his  testi- 
mony should  be  disregarded  because  of  its  having  been  contradicted. 

2.  Master  and  servant — what  bars  recovery  at  lau>.  If  before  a 
servant  undertakes  work,  he  is  shown  and  warned  against  a  particular 
danger  and  notwithstanding  incurs  it  and  in  consequence  is  injured,  he 
cannot  recover. 

Action  in  case  for  death  caused  by  alleged  wrongful  act.  Appeal  from 
the  Circuit  Court  of  Cook  county;  the  Hon.  Lockwood  Honoee,  Judge, 
presiding.  Heard  in  the  Branch  Appellate  Court  at  the  October  term, 
1908.  Reversed  with  finding  of  facts.  Opinion  filed  June  28,  1910.  Re- 
hearing denied  July  12,  1910. 

H.  B.  Bale  and  Moese  Ives,  for  appellant. 

Leopold  Saltiel,  for  appellee. 

Mb.  Justice  Mack  delivered  the  opinion  of  the  court 
John  Kauffmann  was  killed  by  an  accumulator  carrying  a 
weight  of  40  tons  descending  upon  him  in  an  elevator  shaft 
in  which  he  was  working  for  defendant.  The  shaft  was 
four  feet  square,  the  accumulator  three  feet  square.  The 
accumulator  reached  the  base  only  when  all  the  elevators 
whose  running  was  regulated  by  it  were  in  use.  The  space 
on  three  sides  of  the  accumulator  weight,  between  it  and 
the  walls  of  the  shaft,  was  at  the  most  a  foot.  On  the  south 
side,  there  was  a  space  of  about  fourteen  to  sixteen  inches 
between  the  weight  when  it  was  down  and  two  valves,  and 
several  feet  of  open  space  south  of  the  valves — ^the  shaft  be- 
ing open  on  this  side  except  for  the  guides. 

The   body   was   found   crushed   under   the   accumulator. 
Kauffmann's  duty  was  to  guide  certain  ropes  that  hung  in 
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the  shaft  so  as  to  keep  them  from  getting  tangled.  These 
ropes  regulated  a  block  and  tackle  in  the  shaft. 

Appellant  claims  that  Kauilmann  was  specifically  ordered 
not  to  stand  in  the  shaft,  but  to  remain  in  the  space  on  the 
south  outside  of  the  shaft,  where  he  was  standing  eight  min- 
utes before  the  accident. 

Appellee  admits  that  "if  Kauffmann  had  received  the  in- 
structions that  the  defendant  claims  he  had  and  thereupon 
disobeyed  the  commands  and  instructions  of  his  superiors, 
the  plaintiff  in  this  case  would  have  to  fail  and  no  recovery 
oould  be  had." 

Lager,  his  immediate  superior,  was  called  by  plaintiff  to 
prove  that  he  was  not  a  fellow  servant  but  a  vice  principal. 
On  cross  examination  he  testified  that  when  his  foreman 
helped  him  to  rig  up  he  told  him  to  be  very  careful  in  the 
shaft  and  to  see  that  everybody  else  was  careful  not  to  get 
the  lines  tangled  up  in  that  accumulator  or  get  near  it;  that 
Kauffmann  was  present  at  that  conversation.  A  motion  by 
plaintiff  to  strike  out  this  statement  was  overruled.  Later 
in  the  course  of  the  cross  examination  he  testified  without 
objection  or  motion  to  strike  as  follows: 

"The  Court :  Q.  Have  you  stated  aU  you  said  to  him  be- 
fore you  went  up  t  A.  I  showed  him  the  accumulator,  and 
not  to  go  in  there  whatsoever,  and  stay  in  between  the  two 
valves;  I  asked  if  he  understood  it  thoroughly,  and  he  said 

'yes.' " 

On  redirect  he  further  testified: 

"Q.  What  were  the  exact  words  you  used  to  Mr.  Kauff- 
mann at  the  time  you  placed  him  to  work?  A.  The  exact 
words  I  told  him :  *  John,  you  stand  in  there  now,  and  I  am 
going  up-stairs,'  and  I  told  him  the  signals ;  that  is  all,  and  I 
says:  'Don't  go  in  there  where  that  accumulator  is,  do  you 
understand  me  V     He  says  'Yes.' 

Q.  Did  you  tell  him  the  accumulator  was  moving  up  and 
down?     A.  Yes,  I  did,  and  he  seen  it. 

"The  rope  that  Kauffmann  was  to  guide  was  hanging  on 
the  inside  of  the  shaft,  on  the  east  side  of  the  court.    It  was 
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about  two  feet  from  the  edge  of  the  wall  and  up  againat  the 
east  walL" 

There  was  no  testimony  offered  in  contradiction  of  this, 
and  if  it  be  true  plaintiff,  it  is  conceded,  cannot  recover. 

Appellee  argues  that  as  she  was  compelled  in  the  nature 
of  things  to  call  Lager  to  prove  that  he  was  a  superior  she 
should  not  be  bound  by  his  testimony.  While  counsel  states 
that  this  was  brought  out  on  cross  examination  over  his 
strenuous  objection  and  that  it  was  improper  cross  exami- 
nation, we  cannot  find  anything  in  the  record  to  justify  this 
statement.  In  any  event,  it  is  conceded  that  the  evidence 
would  have  been  admissible  if  Lager  had  been  called  as  a 
witness  by  defendant.  Lager,  moreover,  is  in  no  manner  im- 
peached. Her  credibility  could  not  have  been  attacked  by 
plaintiff.  She  may,  however,  contend  that  his  statement  is 
contradicted  by  other  evidence  and  that  therefore  the  jury 
was  justified  in  disregarding  it.  The  only  basis,  however, 
for  such  a  contention  is  that,  under  all  of  the  facts  in  the 
case,  to  believe  him  "would  be  doing  violence  to  common 
sense.  They  would  have  to  believe  that  Kauffmann  was  in- 
sane or  bent  upon  committing  suicide  if,  with  all  the  warn- 
ing that  he  allegedly  had  received,  he  comfortably  seated 
himself  under  a  weight  of  80,000  pounds,  which  may  at  any 
time  descend  upon  him  and  crush  him." 

If  insanity  or  suicidal  intent  were  the  sole  explanation  of 
his  act,  in  case  he  had  been  warned,  this  argument  might  be 
valid.  But  we  cannot  so  interpret  the  evidence.  The  accu- 
mulator moved  slowly.  It  came  down  as  the  car  dropped, 
how  far  down  depended  upon  how  many  of  the  six  cars  were 
moving  in  the  shaft.  Sometimes  it  came  to  the  bottom; 
sometimes  only  half  down.  It  was  evidently  easier  to  keep 
the  ropes  untangled  by  standing  or  sitting  in  the  shaft  than 
outside  of  it.  Plaintiff  herself  urges  this  on  the  assumption 
that  he  was  not  warned,  in  answer  to  the  charge  of  contribu- 
tory negligence.  The  deceased,  despite  the  warning,  might 
well  have  calculated  that  he  could  get  out  in  time  in  case 
the  accumulator  weight  began  to  descend.  The  jury  was 
therefore  not  justified  in  disregarding  the  clear,  uncontra- 
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dieted  testimony  of  a  thoroughly  credible  witness  who  more- 
over was  not  even  in  the  employ  of  defendant  at  the  time 
of  the  trial. 

In  view  of  our  conclusions,  which  require  reversal  with  a 
finding  of  facts,  it  is  unnecessary  to  comment  upon  the  other 
serious  errors  shown  by  this  record. 

Reversed  with  finding  of  facts. 


Mary  J.  Carl,  Appellee,  v.  Patrick  W.  Loftus  et  a!..  Appeal 
of  Patrick  W.  Loftus,  Appellant. 

Gen.  No.  15,007. 

Appeals  and  ebbobs — what  not  considered  upon  review  of  refusal 
to  vacate  judgment.  Upon  such  an  appeal  alleged  errors  at  the  trial 
or  defects  in  the  declaration  will  not  be  considered. 

Trespass  on  the  case.  Appeal  from  the  Superior  Court  of  Cook  county ; 
the  Hon.  Robebt  W.  Weight,  Judge^  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1908.  Affirmed.  Opinion  filed 
June  28,  1910. 

Statement  by  the  Court.  In  an  action  of  trespass  on  the 
case  against  three  defendants,  one  only,  the  appellant  here, 
was  served  with  process.  All  of  them,  however,  pleaded  the 
general  issue. 

When  the  case  was  called  for  trial,  defendants  did  not 
appear,  and  after  an  ex  parte  hearing  before  a  jury,  a  ver- 
dict of  $1,000  was  returned  against  one  defendant,  the  ap- 
pellant here.  The  record  recites  that  "issues  being  joined 
as  to  Patrick  W.  Loftus,  it  is  ordered  that  a  jury  come,"  etc. 
The  record  shows  no  disposition  made  of  the  issues  between 
plaintiff  and  the  other  defendants.  Judgment  was  rendered 
against  Patrick  W.  Loftus  alone,  at  the  same  term  of  court. 
At  the  second  term  thereafter,  the  appellant  moved  the  court 
to  set  aside  the  judgment.  From  a  denial  of  this  motion  an 
appeal  was  prayed  and  allowedt 
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John  J.  Swbnie  and  T.  F.  Monahan,  for  appellant 
A,  W.  Bbickwood,  for  appellee, 

Mb.  Justice  Mack  delivered  the  opinion  of  the  court. 

The  court  had  jurisdiction  of  the  parties  and  the  subject- 
matter.  Its  judgment  therefore  was  not  a  nullity;  it  was 
valid  until  reversed.  After  the  term,  the  court  was  power- 
less to  set  aside  the  judgment,  even  if  this  defendant's  at- 
torney, contrary  to  the  facts  in  this  case,  had  known  noth- 
ing of  the  verdict  and  so  had  been  unable  to  move  for  a  new 
trial  during  the  term.  The  court  therefore  did  not  err  in  re- 
fusing to  vacate  the  judgment 

It  would  be  improper  on  this  appeal  from  the  order  re- 
fusing to  vacate  a  judgment  to  consider  the  alleged  errors  at 
the  trial  or  defects  in  the  declaration. 

The  appeal  was  not  and  could  not  after  the  term  have  been 
allowed  from  the  original  judgment.  The  remedy  to  correct 
any  errors  therein  is  by  writ  of  error. 


South  Side  Lumber  Company,  Appellant,  v.  Sydney  S.  Date 
et  al.9  Appellees. 

Gen.  No.  15,055. 

1.  Mechanic's  liens — who  subcontractor  toithin  meaning  of  section 
21  of  Act,  Held,  that  a  lumber  company,  under  the  evidence  in  this 
case,  was  a  subcontractor  within  the  meaning^  of  section  21  of  the  Me- 
chanic's Lien  Act  of  1903. 

2.  Mechanic's  liens — how  notice  of  subcontractor's  lien  must  be 
served.  The  subcontractor's  notice  provided  for  by  section  24  of  the 
Mechanic's  Lien  Act  must  be  personally  served  upon  the  owner  within 
sixty  days  after  the  date  of  completion  of  the  subcontract  in  order  to 
lay  the  foundation  for  a  lien  in  every  case  when  the  sworn  statement 
of  the  contractor  has  not  been  made  to  the  owner  and  notice  given  him 
of  the  amount  due  and  to  whom  it  is  due. 

3.  Mechanic's  lien^i — when  judgment  against  contractor  in  favor  of 
subcontractor  properly  denied.    If  the  Qase  involving  the  appeal  has  not 
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been  disposed  of  as  to  the  subcontractor  it  will  not  be  considered  as  error 
if  the  court  in  denying  a  judgment  in  favor  of  the  subcontractor  against 
the  owner  of  the  premises  in  question  fails  to  enter  a  judgment  against 
the  contractor. 

Mechanic's  lien.  Appeal  from  the  Circuit  Court  of  Cook  county; 
the  Hon.  Oscab  E.  Heard,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1908.  Affirmed.  Opinion  filed 
June  28y  1910.  Certiorari  denied  by  Supreme  Court  (making  opinion 
final). 

Statement  by  the  Court.  This  is  an  appeal  by  the  South 
Side  Lumber  Company  from  a  decree  of  the  Circuit  Court 
dismissing  for  want  of  equity  its  bill  of  complaint  to  establish 
a  mechanic's  lien  on  certain  premises  therein  described. 

The  bill  of  complaint  filed  October  23,  1906,  was  subse- 
quently amended  June  18,  1907,  and  as  so  originally  filed 
and  amended  alleged  that  the  complainant  was  engaged  in  the 
manufacture  and  sale  of  lumber,  etc. ;  that  on  December  24, 
1905,  Sydney  S.  Date  owned  the  premises  described  therein 
situated  at  the  southeast  and  the  southwest  corners  of  Har- 
vard street  and  Springfield  avenue,  in  Chicago,  Cook  County ; 
that  on  December  24,  1905,  the  defendant,  Sydney  S.  Date, 
entered  into  a  contract  with  the  Chicago  Land,  Loan  and  Con- 
struction Company,  whereby  the  Construction  Company  was 
to  construct  four  residence  buildings  on  the  premises,  to 
superintend  the  work  of  construction  and  order  the  material, 
and  Date  was  to  pay  the  entire  cost  of  all  the  said  buildings, 
including  the  material  used  in  the  same,  and  in  addition 
thereto  pay  to  the  Construction  Company  four  per  cent,  of 
the  entire  cost  of  the  buildings ;  that  on  December  24,  1905, 
the  Construction  Company,  pursuant  to  the  contract,  pur- 
chased from  the  complainant  Lumber  Company  lumber,  lath 
and  posts  as  it  might  order  from  time  to  time  at  the  prevail- 
ing prices  at  the  time  of  delivery,  and  the  complainant  de- 
livered to  the  premises  for  use  in  said  buildings  the  lumber, 
posts  and  lath  upon  the  order  of  the  Construction  Company 
to  the  amount  of  $1,989.85,  when  charged  at  the  prevailing 
market  prices  at  the  time  of  delivery  as  shown  by  the  item- 
ized statement  attached  to  the  bill  and  made  a  part  thereof  as 
^TExhibit  A" ;  that  all  the  said  material  was  necessary  in  the 
ooiistruction,  erection  and  completion  of  said  buildings,  and 
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was  used  in  the  same,  and  the  prices  charged  were  the  prevail- 
ing market  prices  at  the  time  of  delivery  and  were  also  fair 
and  reasonable ;  that  the  first  delivery  of  m&terial  was  on  De- 
cember 20,  1905,  and  the  last  on  August  3,  1906 ;  that  all  of 
the  buildings  were  erected  on  the  premises  in  accordance 
with  the  said  agreement  between  Date  and  the  Construction 
Company,  and  constitute  a  valuable  improvement  thereon; 
that  they  have  been  completed  and  accepted  by  Date  as  a 
complete  performance  of  the  contract. 

It  is  averred  that  Date  did  not  require  of  the  Construction 
Company  sworn  statements  as  to  the  subcontractors  and  the 
amount  due  to  each  of  them,  and  such  statements  were  not 
furnished  when  Date  made  payments  on  the  contract;  that 
there  became  due  and  owing  from  Date  to  the  Construction 
Company  under  their  contract  the  sum  of  $5,000,  which  is 
still  due  and  owing  to  the  Construction  Company  from  Date, 
and  that  there  is  due  and  unpaid  to  the  complainant  for  ma- 
terial furnished  and  delivered  at  said  premises  from  the 
Construction  Company  $1,979.85  with  five  per  cent,  interest 
from  August  10,  1906;  that  on  October  2,  1906,  the  com- 
plainant served  on  Date  a  notice  of  its  claim  for  lien  as 
follows : 

"To  Sydney  S.  Date,  owner. 

You  are  hereby  notified  that  the  South  Side  Lumber  Com- 
pany has  been  duly  employed  by  Chicago  Land  Loan  &  Con- 
struction Company  to  furnish  materials,  lumber,  lath  and 
posts  under  its  contract  with  you  on  your  proeprty,  described 
as  follows : 

Numbers  2050,  2052,  2054  and  2056  Harvard  street,  be- 
ing at  the  southeast  and  southwest  comers  of  Springfield 
avenue,  Chicago,  Cook  County,  Illinois,  and  that  there  was 
due  it  on  the  10th  day  of  August,  1906,  therefor  the  sum  of 
nineteen  hundred  and  seventy-nine  and  85/100  dollars,  and 
that  it  shall  hold  the  buildings  and  your  interest  in  the 
grounds  liable  for  the  amount  that  is  due  it  on  account  there- 
of. 

Dated  this  2nd  day  of  October,  A.  D.  1906. 

South  Side  Lumber  Company, 
By  J.  J.  Nichols, 

President.'* 
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The  petition  makes  Nellie  B.  Date  and  Theo.  Rost  parties 
defendant,  averring  that  they  have  some  interest  in  the 
premises. 

Exhibit  "A"  attached  to  the  bill  or  petition  is  a  list  of 
lumber  as  itemized  and  amounts  from  December  20,  1905, 
to  and  including  August  3,  1906,  aggregating  $1999.63, 
with  a  credit  of  $9.78  for  lumber  returned,  showing  the 
balance  due  of  $1989.85.  The  last  item  on  the  list  is  Aug- 
ust 3,  2000  No.  2  lath  at  $6  per  thousand,  $10.  The  next 
preceding  item  is  dated  June  23,  1906,  sundry  lumber 
$78.07. 

Nellie  B.  Date  filed  an  answer  admitting  her  interest  as 
the  wife  of  Sydney  S.  Date.  Her  answer  neither  admits 
nor  denies  any  other  allegation. 

Sydney  S.  Date  filed  an  answer  to  the  bill  as  amneded, 
admitting  ownership  and  the  contract  with  the  Construction 
Company,  which  Company  was  to  furnish  all  material  and 
labor  necessary,  and  to  pay  in  full  for  the  same  and  turn 
the  buildings  over  to  Date  free  from  lien,  and  Date  was  to 
pay  therefor  the  actual  cost  of  said  buildings  plus  four  per 
cent,  of  said  actual  cost ;  that  prior  to  notice  to  him  he  had 
paid  the  Construction  Company  more  than  the  actual  cost, 
plus  four  per  cent,  thereon. 

His  answer  calls  for  proof  of  the  sale  and  delivery  of  ma- 
terial by  the  complainant ;  denies  that  the  Construction  Com- 
pany purchased  for  use  in  the  buildings  the  material  de- 
scribed in  Exhibit  "A"  attached  to  the  bill ;  denies  that  the 
material  was  necessary  in  the  erection  of  the  buildings ;  that 
the  prices  were  the  prevailing  ones  at  the  time  of  the  delivery ; 
denies  that  the  last  delivery  was  August  3,  1906.  Defendant 
avers  that  the  defendant  is  informed  that  the  Construction 
Company  has  paid  the  Lumber  Company  much,  if  not  all,  of 
the  amount  claimed  due  to  it,  and  that  nothing  is  due  to  it, 
and  denies  that  there  is  due  to  the  Construction  Company 
from  him  any  sum  of  money  or  any  sum  of  money  from  the 
Construction  Company  to  the  Lumber  Company ;  alleges  that 
on  August  22,  1908,  the  Construction  Company  settled  and 
Vol.  clvi. — 28. 
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adjusted  all  of  the  complainant's  demands;  denies  the  serv- 
ice of  a  notice  of  the  lien  by  the  complainant. 

Rest  and  the  Chicago  Land,  Loan  &  Construction  Company 
were  defaulted.  The  cause  was  referred  to  a  master  in  chan- 
cery to  take  proofs  and  report  his  conclusions  of  law  and 
facts.  The  master  filed  his  report  January  30,  1908.  The 
objections  filed  before  the  master  were  ordered  to  stand  as  ex- 
ceptions in  the  Circuit  Court.  On  the  filing  of  the  report  and 
the  consideration  of  the  exceptions  thereto  the  court  entered 
a  decree  dismissing  the  bill  for  want  of  equity. 

John  E.  Cbawfobd  and  Bobebt  F.  Kolb^  for  appellant. 

Gail  E.  Deming,  for  appellees. 

Mb.  Justice  Smith  delivered  the  opinion  of  the  court 

The  complainant  urges  a  reversal  of  the  decree  of  the  court 
below  upon  the  following  grounds : 

First,  that  the  court  erred  in  finding  that  nothing  was  due 
from  Date  to  the  Construction  Company;  second,  the  court 
wrongfully  found  that  the  alleged  delivery  of  August  3, 1906, 
was  not  made;  third,  the  court  wrongfully  found  that  the 
notice  of  lien  was  not  properly  served ;  and  fourth,  that  the 
court  below  should  have  decreed  the  lien  on  the  premises  in 
question  and  should  have  entered  a  judgment  in  favor  of  the 
complainant  against  the  Construction  Company. 

The  evidence  in  the  record  tends  to  show  that  on  Decem- 
ber 14,  1905,  the  defendant,  Sydney  S.  Date,  was  the  owner 
of  the  real  estate  described  in  the  bill  of  complaint  and  that 
four  buildings  were  erected  on  the  premises  described  under 
a  verbal  contract  between  Date  and  the  Construction  Com- 
pany which  was  made  about  December  14, 1905,  whereby  the 
Construction  Company  agreed  to  build  and  construct  upon 
the  premises  four  buildings  to  be  used  for  residence  purposes, 
the  Construction  Company  agreeing  to  furnish  the  material 
and  labor  for  the  complete  erection  and  construction  of  the 
buildings,  and  was  to  pay  in  full  for  the  same  and  turn  them 
over  to  Date  fully  completed  and  paid  for,  fre6  from  all 


Digitized  by 


Google 


Chicago — ^Fibst  Disteiot — ^Junb,  1910.         4»35 

South  Side  Lumber  Co.  v.  Date,   156  111.   App.  430. 

mechanics^  liens  and  in  consideration  thereof  Date  was  to  pay 
the  Construction  Company  the  actual  cost  of  the  buildings 
plus  four  per  cent,  thereof;  and  that  Date  was  not  to  be  per- 
sonally responsible  for  any  bill  for  material  or  labor  ordered 
by,  furnished  to  or  accepted  by  the  Construction  Company 
in  the  erection  and  construction  of  the  buildings. 

A  statement  was  offered  in  evidence  made  by  Bumann, 
president  of  the  Construction  Company,  to  Date  showing  a 
total  amount  for  material  and  labor  furnished  of  $21,054.84, 
and  a  payment  of  $20,085.00,  leaving  a  balance  due  at  date 
of  the  statement,  May  28,  1906,  of  $969.84.  At  the  bottom 
of  the  statement  there  appears  what  purports  to  be  a  list  of 
bills  unpaid  amounting  to  $1,140.  This  statement  was  of- 
fered in  evidence  merely  to  show  that  it  was  not  such  a  con- 
tractor's statement  as  is  contemplated  by  the  mechanic's  lien 
law,  and  for  no  other  purpose.  The  statute  requires  a  sworn 
statement  of  a  specified  character  to  be  served  upon  the  owner 
by  the  contractor.  This  writing  was  offered  in  evidence  to 
prove  that  it,  the  only  writing  that  passed  between  the  parties 
which  could  in  any  way  be  claimed  to  be  a  compliance  with 
the  statutory  requirement,  did  not  in  fact  comply  there- 
with, as  it  was  not  sworn  to.  The  contents  of  the  writing 
were  not  offered  in  evidence  as  an  admission  of  the  Dates  or 
to  prove  the  truth  or  the  falsity  thereof.  In  other  words,  this 
paper  was  offered  to  show  that  it  did  not  contain  an  oath; 
not,  that  it  contained  admissions.  We  do  not  regard  it  as 
competent  evidence  to  show  what  was  due  from  Date  to  the 
Construction  Company,  or  as  in  any  way  binding  upon  Date. 
Both  Date  and  Bumann  testify  that  all  that  was  due  by  that 
statement  was  paid,  and  that  there  was  nothing  due  to  the 
Construction  Company  at  the  time  of  the  filing  of  the  bill  or 
the  alleged  service  of  a  notice  for  a  lien  upon  Date. 

The  evidence  tends  to  show  likewise  that  about  December 
14,  1905,  Bumann,  the  president  of  the  Construction  Com- 
pany, entered  into  a  verbal  contract  with  the  Lumber  Com- 
pany substantially  as  alleged  in  the  bill  of  complaint  and  that 
pursuant  to  that  contract  the  Lumber  Company  delivered  at 
the  premises  described  in  the  bill  of  complaint  for  use  in  the 
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construction  of  the  buildings  being  erected  thereon  lumber, 
posts  and  lath  upon  the  order  of  Bumann  to  the  amount  of 
$1,989.86,  the  same  being  charged  at  the  prevailing  market 
prices  at  the  time  of  the  respective  deliveries  of  the  said  ma- 
terial, and  that  all  of  the  said  material  was  necessary  in  the 
construction  and  erection  of  the  buildings  and  was  used  in 
the  same  in  practically  equal  proportions,  and  that  the  prices 
for  the  lumber  as  charged  were  the  prevailing  market  prices, 
and  the  fair  and  reasonable  prices  at  the  time  of  the  de- 
liveries. The  first  delivery  of  material  at  the  premises  was 
made  about  December  20, 1905,  and  the  last  delivery  concern- 
ing which  there  was  no  real  controversy  in  evidence  was  a 
load  of  posts  which  was  delivered  on  June  23,  1906.  There 
is  no  real  controversy  in  the  record  as  to  the  deliveries  of  all 
the  material  at  the  times  mentioned  in  the  statement  attached 
to  the  bill  of  complaint,  except  one  item  thereof  under  date 
of  August  3,  1906.  As  to  that  item  of  August  3  for  2000 
lath  $10,  it  is  contended  on  behalf  of  the  complainant  that  it 
was  ordered  by  Bumann  to  be  used  on  the  premises  in  some 
repairing  or  in  completing  a  small  portion  of  the  work ;  that 
Bumann  gave  the  order  to  Crawford  for  this  lath,  and  that 
Crawford  ordered  the  shipping  clerk  to  deliver  the  lath.  On 
the  part  of  the  defendant  it  is  proven  by  Bumann  that  no  such 
order  was  given.  Bumann's  testimony  is  positive  upon  this 
point,  and  also  with  equal  positiveness  he  testifies  that  the 
building  was  fully  completed  sometime  in  the  early  part  of 
July,  1906 ;  that  the  last  work  on  the  premises  was  the  erec- 
tion of  fences,  which  was  done  during  the  first  two  weeks  of 
July.  In  further  support  of  the  giving  of  the  order  the  tes- 
timony of  the  shipping  clerk  is  shown  in  the  record  as  to 
his  custom  to  put  on  the  delivery  ticket  the  exact  date  when 
the  delivery  was  made,  and  he  testifies  that  he  received  the 
order  from  the  order  clerk  and  saw  the  lath  were  loaded  on  a 
wagon,  and  that  he  made  out  a  ticket  dated  August  3,  1906, 
and  gave  it  and  the  lath  to  a  teamster  named  Cyr  to  be  de- 
livered on  that  day.  Cyr  testifies  that  on  that  day  he  de- 
livered the  lath  at  the  buildings  in  question  and  got  a  receipt 
therefor  signed  by  one  Brook,  who  he  says  was  a  carpenter 
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working  at  the  building  at  the  time  when  he  delivered  the 
lath.  Date^  the  owner  of  the  building;  Funk,  who  was  em- 
ployed as  a  carpenter  at  the  premises  during  the  months  of 
July  and  August,  1906 ;  two  real  estate  men  who  had  charge 
of  renting  the  premises ;  Bumann,  and  a  Mrs.  Williams  who 
occupied  a  flat  in  the  building  Number  2056  Harvard  street, 
all  substantially  support  Bumann  in  his  statement  that  the 
buildings  were  all  completely  finished  before  the  middle  of 
July,  and  that  the  last  work  done  was  the  erection  of  the 
fences  and  the  painting  of  the  same,  which  was  completed  be- 
fore July  15,  and  that  no  carpenters  were  working  on  these 
buildings  or  any  of  them  after  that  date,  and  that  there  was 
no  man  named  Brook  employed  at  the  premises  on  August  3, 
or  any  time  during  the  progress  of  the  work. 

An  attempt  was  made  in  the  record  to  impeach  Bumann 
and  three  witnesses  were  produced  on  behalf  of  the  complain- 
ant who  testified  they  would  not  believe  him  under  oath.  A 
like  number  of  witnesses  on  behalf  of  the  defendant  swore 
that  they  would  believe  him  under  oath,  but  a  fair  construc- 
tion of  their  testimony  is  that  it  is  based  on  their  personal 
dealings  with  Bumann  rather  than  on  their  knowledge  of  his 
general  reputation  for  truth  and  veracity.  The  delivery 
ticket  of  this  last  delivery  of  August  3,  1906,  was  before  the 
witnesses  while  they  testified,  and  Crawford  and  Sullivan 
and  Cyr  admitted  substantially  that  they  had  no  independent 
recollection  of  the  transaction  and  did  not  testify  from  an  in- 
dependent recollection,  but  based  their  testimony  upon  the 
sales  ticket.  This  ticket  was  offered  in  evidence.  It  appears 
to  be  badly  mutilated,  particularly  where  the  address  or  loca- 
tion for  the  delivery  of  the  lumber  appears  thereon.  Eras- 
ures seem  to  have  been  made  at  some  time.  Other  circum- 
stances appear  from  the  face  of  the  ticket  and  its  condition 
which  tend  to  provoke  very  strong  suspicion  as  to  its  being  a 
genuine  delivery  ticket  made  out  and  used  in  the  ordinary 
course  of  business  in  connection  with  this  transaction.  All  of 
the  witnesses  on  behalf  of  the  defense  are  positive  in  their 
statement  and  in  their  recollection  that  nothing  was  done 
upon  the  premises  and  no  lumber  was  delivered  there  after 
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July  16,  1906.  Upon  a  consideration  of  all  the  evidence  that 
appears  in  the  record  upon  this  question,  and  without  at- 
tempting any  extended  analysis  of  the  testimony  of  the  wit- 
nesses, we  are  of  the  opinion  that  the  master  and  the  court 
below  were  correct  in  their  finding  that  there  was  no  delivery 
of  lath  on  August  3,  1906,  at  the  premises  in  question. 

In  our  opinion  the  Lumber  Company  was  a  subcontractor, 
within  the  meaning  of  section  21  of  the  Mechanics  Lien  Act 
of  1903,  which  defines  a  subcontractor  as  follows: 

"Every  mechanic,  workman  or  other  person  who  shall  fur- 
nish any  materials,  apparatus,  machinery  or  fixtures,  or  fur- 
nish or  perform  services  or  labor  for  the  contractor  shall  be 
known  under  this  act  as  a  subcontractor." 

Section  24  of  the  above  mentioned  Act  provides  that  sub- 
contractors furnishing  labor  or  materials  may  at  any  time 
after  making  his  contract  with  the  contractor,  "and  shall 
within  sixty  (60)  days  after  the  completion  thereof  *  ♦  ♦ 
cause  a  written  notice  of  his  claim  and  the  amount  due  or  to 
become  due  thereafter  to  be  personally  served  on  the  owner  or 
his  agent  or  architect  or  the  superintendent  having  charge  of 
the  building  or  improvement;  provided,  such  notice  shall  not 
be  necessary  when  the  sworn  statement  of  the  contractor  or 
subcontractor  provided  for  in  the  Act  shall  serve  to  give  the 
owner  notice  of  the  amount  due  and  to  whom  due." 

We  think  the  notice  provided  for  in  the  above  quoted  sec- 
tion Tiiiist  ba  personally  served  upon  the  owner  within  the 
sixty  days  after  the  date  of  completion  of  the  subcontract  in 
order  to  lay  the  foundation  for  a  lien  in  every  case  when  the 
sworn  statement  of  the  contractor  has  not  been  made  to  the 
owner  and  given  him  notice  of  the  amount  due  and  to  whom  it 
is  due.  Beidler  v.  Hutchinson,  233  111.  192;  Merritt  v. 
Crane  Co.,  126  111.  App.  337-347;  Hurtt  v.  Sanders  Bros. 
Mfg.  Co.,  99  111.  App.  665-668.  If,  as  we  hold,  there  was  no 
delivery  of  materials  on  August  3, 1906,  and  the  last  delivery 
was  made  by  the  complainant  on  June  23,  1906,  the  alleged 
notice  was  not  served  in  time  to  entitle  the  complainant  to  a 
lien. 
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Furthermore,  the  notice  attempted  to  be  served  on  Date, 
the  owner,  was  not  served  as  required  by  the  statute.  The 
evidence  shows  that  on  October  2,  1906,  the  complainant  by 
its  agent  delivered  to  an  employe  of  Lamson  &  Company,  at 
the  office  of  the  firm  in  the  city  of  Chicago,  the  notice  alleged 
in  the  bill  of  complaint.  Date  was  not  in  the  city  of  Chicago 
on  that  day.  The  clerk  of  Lamson  &  Company  promised  to 
hand  it  to  Date.  Date  was  not  then  a  member  of  the  firm  of 
Lamson  &  Company,  and  had  not  been  connected  with  the 
firm  since  May  1,  1906.  He  had  left  his  desk  in  the  office  of 
the  firm  and  went  there  occasionally  for  his  mail.  On  the  day 
following,  October  3,  Date  found  the  notice  on  his  desk. 
This  was  not  the  personal  service  of  a  notice  within  the  terms 
and  intent  of  the  statute. 

It  is  urged  on  behalf  of  the  complainant  that  the  decree  is 
erroneous  in  that  the  court  below  should  have  entered  a  judg- 
ment for  the  amount  of  complainant's  claim  against  the  Con- 
struction Company.  We  think  the  decree  appealed  from  dis- 
poses of  the  case  as  to  the  defendants  Sydney  S.  Date  and 
Nellie  B.  Date  and  the  right  of  complainant  to  a  mechanic's 
lien  on  the  premises  in  question,  and  no  further.  It  does  not 
dispose  of  the  bill  as  to  the  defendant  Chicago  Land,  Loan  & 
Construction  Company.  The  bill  is  left  pending  as  to  that 
company.  The  decree  is,  however,  final  as  to  the  Dates  and 
the  alleged  lien  on  the  land.  We  see  no  reason  why  complain- 
ant may  not  apply  for  and  recover  in  this  cause  a  judgment  in 
the  lower  court  against  the  Construction  Company,  if,  under 
the  statute  it  is  entitled  to  such  a  judgment.  We  are  not 
called  upon,  however,  to  pass  upon  that  question  and  do  not 
express  any  opinion  upon  it. 

We  find  no  error  in  the  record  and*  the  decree  of  the  Cir^ 
cuit  Court  is  affirmed. 

Affirmed. 
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Stevci  Kuiwiski,  Appellee,  v.  Bauer  &  Bla':k,  Appellantr 
Gen.  No.  15,062. 

Masteb  and  SEBVANT-^ioften  doctrine  of  aaaumed  rUk  appliea.  If 
the  danger  which  caused  the  plaintiff's  injury  was  obvious  and  in  open 
and  plain  view,  the  servant  is  charged  with  knowledge  thereof  and  he 
cannot  recover. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  John  Gibbons,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1908.  Reversed 
with  finding  of  facts.    Opinion  filed  June  28, 1910. 

Statement  by  the  Court.  This  appeal  by  the  defendant 
Bauer  &  Black  is  from  a  judgment  for  $3,000  against  it  in 
favor  of  the  plaintiff  for  personal  injuries  claimed  to  have 
been  sustained  while  he  was  in  the  employ  of  the  defendant. 

The  defendant  is  a  corporation  engaged  in  manufacturing 
various  kinds  of  physicians'  and  druggists'  supplies.  Among 
these  supplies  is  sterilized  cotton,  used  for  dressing  cuts, 
wounds,  etc.  While  the  plaintiff  was  engaged  in  re-cover^ 
ing  the  top  roller  of  a  machine  in  which  this  cotton  is  washed, 
with  rope,  his  right  foot  was  caught  between  two  rollers 
which  are  a  part  of  this  machine  and  the  toes  and  front  part 
of  his  foot  were  crushed. 

The  record  shows  that  this  machine  was  used  to  wash  the 
cotton  in  an  antiseptic  solution  and  then  squeeze  the  liquid 
out  of  the  cotton  by  means  of  rollers.  The  machine  is  about 
twenty-five  feet  long  and  twenty-seven  inches  wide,  and  at 
the  time  of  the  injury  it  stood  in  a  north  and  south  direction 
the  rollers  being  at  the  north  end,  and  the  cotton  to  be  washed 
and  squeezed  entering  the  machine  at  the  south  end.  It  may 
be  described  in  a  general  way  as  a  long  trough  or  vat,  about 
three  feet  six  inches  high,  into  which  the  cotton  was  put  at 
the  south  end ;  and  by  a  series  of  rakes  it  was  propelled  in 
the  vat  by  the  same  power  which  runs  the  machine  itself^ 
through  the  vat  to  the  north  end,  where  it  passed  out  through 
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the  rollers.  Immediately  in  front  of  the  rollers,  that  is,  on 
the  south  side  of  them,  was  a  brass  plate,  slightly  convex, 
extending  across  the  machine  from  side  to  side.  On  this 
plate  the  cotton  was  dropped  by  the  rakes  just  before  it 
passed  through  the  rollers.  These  rollers  are  made  of  steel, 
are  as  long  as  the  machine  is  wide,  and  are  about  twelve 
inches  in  diameter.  The  upper  roller  of  the  two  is  covered 
with  rope  and  burlap,  the  rope  being  first  wound  tightly 
around  the  roller,  and  then  the  roller  so  wound  was  covered 
with  burlap.  This  burlap  has  to  be  replaced  from  three  to 
five  times  a  day,  while  the  rope  has  to  be  replaced  once  in 
four  or  five  weeks.  Still  above  these  two  rollers  is  a  little 
roller  which  revolves  faster  than  the  others.  It  is  called  a 
"beater'',  and  it  performs  the  oflSce  of  knocking  off  the  cot- 
ton which  sticks  to  the  roller  beneath  it.  The  top  of  the 
lower  roller  is  about  on  a  level  with  the  top  of  the  machine, 
and  the  upper  roller  is  entirely  above  the  machine. 

The  machine  is  so  constructed  that  the  several  parts  may 
be  operated  independently  of  each  other.  At  the  time  of  the 
injury  in  question  only  the  rollers  were  in  motion  and  this 
was  for  the  purpose  of  winding  the  rope  upon  the  upper  one 
of  the  two  large  rollers.  The  rake  was  not  in  motion  and 
was  back  about  18  inches  from  the  rollers.  The  movement 
of  the  rollers  is  controlled  by  a  lever  located  on  the  west  side 
of  the  machine  at  its  north  end.  This  lever  operates  a  belt 
shifter,  and  moves  the  belt  from  the  loose  to  the  tight  pulley. 

At  the  time  of  his  injury  the  plaintiff  was  about  forty 
years  old.  He  commenced  working  for  the  defendant  in 
May,  1903,  as  a  laborer,  and  was  doing  whatever  work  the 
foreman  told  him  to  do.  This  employment  continued  un- 
til his  injury,  October  13,-1904.  After  the  first  two  months 
of  work  he  was  put  to  running  a  machine,  and  from  this  time 
on  until  his  injury,  he  was  always  engaged  in  operating  one 
or  another  of  the  machines  in  defendant's  plant.  He  had 
operated  the  machine  on  which  he  was  injured  two  or  three 
months.  He  attended  to  the  machine  alone.  While  he  was 
operating  the  machine  he  had  seen  others  put  on.  the  rope 
and  burlap,  but  claims  that  the  occasion  of  his  injury  was 
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the  first  time  he  had  assisted  in  putting  them  on  the  roller, 
and  was  the  first  time  he  was  ever  up  on  top  of  the  machine. 
Afl  to  this  claim  there  is  a  controversy  in  the  evidence. 

At  the  time  of  the  injury  the  plaintiff  and  his  hrother-in- 
law,  Quminski,  were  re-covering  the  roller  with  rope.  Gu- 
minski  was  on  the  floor  just  north  of  the  machine  holding 
the  rope  as  it  wound  around  the  roller,  and  pulling  on  it  so 
that  it  would  wind  tightly  around  the  roller.  The  plaintiff 
was  on  top  of  the  machine,  standing  on  the  brass  plate  men- 
tioned above,  and  with  a  hammer  was  pounding  the  coils  of 
rope  tightly  against  each  other  as  they  wound  on  the  roller. 
They  had  put  one  layer  of  rope  on  the  roller  and  had  about 
half  finished  the  second  layer  when  the  plaintiff  got  his  foot 
between  the  rollers. 

E.  E.  Qray,  F.  J.  Canty  and  J.  C.  M.  Clow,  for  appel- 
lant 

OssiAN  Camebon  and  A.  S.  Lakey^  for  appellee. 

Mb.  Justice  Smith  delivered  the  opinion  of  the  court. 

The  declaration  consists  of  four  counts.  The  allegation 
of  negligence  in  the  first  is,  that  the  defendant  directed,  or- 
dered and  required  the  plaintiff  to  work  in  an  unsafe  and 
dangerous  place.  The  negligence  averred  in  the  second 
count  is  that  the  defendant  ordered  the  plaintiff  to  perform 
labor  upon  a  certain  washing  machine,  and  negligently  failed 
to  provide  reasonably  safe  appliances  for  the  plaintiff  with 
which  to  do  the  work.  The  negligence  averred  in  the  third 
count  is,  that  the  defendant  ordered  and  directed  the  plain- 
tiff to  work  upon  and  around  a  certain  dangerous  and  de- 
fective machine.  The  fourth  count  alleges  that  the  defend- 
ant negligently  permitted  the  washing  machine  to  be  and 
remain  in  a  defective  condition  and  state  of  repair;  that 
the  machine  was  old,  defective  and  dangerous  in  that  a  cer- 
tain lever  and  bolts  connected  therewith  and  other  appli- 
ances were  defective,  broken  and  in  bad  condition,  and  cer- 
tain bolts  were  missing  from  the  lever  so  that  the  same  would 
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not  work  and  control  the  machine,  whereby  the  machine 
operated  erratically,  and  this  was  unknown  to  the  plaintiff 
but  was  known,  or  by  due  diligence  would  have  been  known, 
to  the  defendant 

From  the  detailed  description  of  the  machine  given  in  the 
testimony  of  the  plaintiff  it  appears  that  he  had  worked  on 
the  machine  several  months  prior  to  his  injury,  having  sole 
charge  of  the  machine,  and  that  he  was  familiar  with  its 
construction  and  its  operation.  He  had  observed  the  wrap- 
ping of  the  roller  with  rope  and  burlap  at  times  when  he 
was  at  work  on  the  machine.  The  parts  of  the  machine  and 
particularly  the  rollers  were  in  full  view.  He  knew  that  if 
he  got  his  foot  between  the  rollers  he  would  get  hurt  On 
the  day  plaintiff  was  injured,  and  shortly  before  he  was  in- 
jured, the  foreman  went  up  on  the  machine  and  showed  the 
plaintiff  what  he  was  to  do  and  how  to  do  it,  by  taking  a 
hammer  and  pounding  the  coils  of  rope  close  together  as  the 
rope  was  coiled  around  the  roller.  The  assistant  foreman, 
Guminski,  plaintiff's  brother-in-law,  stood  before  the  rol- 
lers holding  the  rope,  and  keeping  it  tight  as  it  wound 
around  the  roller.  The  plaintiff  testified :  "It  was  my  right 
foot  that  went  between  the  rollers.  The  rollers  caught  my 
foot  and  pulled  it  in.  The  roller  touched  my  foot  and  pulled 
in  my  foot  The  roller  did  not  jump  out  of  place  at  my 
foot.  It  stayed  in  the  same  place  only  and  caught  my  foot 
and  pulled  it  in.  The  reason  the  roller  did  not  catch  both 
feet  was  that  the  right  foot  was  too  near  the  roller  and  the 
roller  caught  the  end  of  my  shoe  and  pulled  it  in.  The  rol- 
ler did  not  touch  my  left  foot" 

Guminski  was  called  as  a  witness  for  the  plaintiff  and 
corroborated  the  plaintiff's  testimony  as  to  the  material  facts. 
This  was  all  the  evidence  offered  by  the  plaintiff. 

The  defendant  produced  five  witnesses  who  worked  in  the 
same  room  with  the  plaintiff  while  he  was  engaged  on  the 
machine  on  which  he  was  injured.  These  witnesses  all  tes- 
tified seeing  plaintiff  up  on  top  of  this  machine  several 
times  helping  to  cover  the  roller  with  burlap.  While  we  can- 
not regard  the  fact,  if  it  be  the  fact,  that  plaintiff  was  on 
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top  of  the  machine  many  times  engaged  in  the  work  of  coveir- 
ing  the  roller,  or  whether  this  was  the  first  time  he  ever  was 
there  engaged  in  that  work,  as  in  any  way  decisive  of  the 
question  of  liability,  we  think  that,  considering  the  admitted 
fact  that  it  was  necessary  to  renew  the  burlap  covering  three 
or  more  times  every  day  while  the  machine  was  in  use,  and 
that  the  roller  was  covered  with  rope  once  in  five  or  six  weeks 
while  the  plaintiff  operated  the  machine,  the  manner  of  do- 
ing the  work  must  have  been  familiar  to  the  plaintiff;  and 
further,  it  is  entirely  probable,  in  our  opinion,  that  he  actu- 
ally helped  to  re-cover  the  roller  several  times  before  he  was 
injured,  as  testified  to  by  the  defendant's  witnesses,  four  of 
whom  were  not  in  the  employ  of  the  defendant  at  the  time 
of  the  trial ;  and  that  the  preponderance  of  the  evidence  on 
this  question  is  with  the  defendant. 

On  the  question  of  liability,  it  clearly  appears,  we  think, 
from  the  testimony  of  the  plaintiff,  that  the  cause  of  the  in- 
jury which  he  received  was  not  the  negligence  charged  in 
the  declaration  or  any  count  thereof.  The  defect  in  the  ma- 
chine claimed  to  exist  does  not  appear  to  have  had  any  caus- 
al connection  with  the  injury  or  to  have  produced  any  ac- 
tion of  the  machine  which  caused  the  injury.  The  plaintiff 
says  in  his  testimony  quoted  above,  that  there  was  no  un- 
usual action  of  the  rollers;  that  the  reason  the  rollers  did 
not  catch  both  feet  was  that  his  right  foot  was  too  near  the 
roller,  and  the  rollers  caught  the  end  of  his  shoe.  The  rol- 
ler did  not  touch  his  left  foot.  No  reason  appears  in  his  tes- 
timony for  his  foot  being  so  near  the  rollers  that  it  would 
be  caught  and  drawn  in  between  them,  unless  it  was  put 
there  negligently  by  the  plaintiff  himself.  He  knew  the 
place  where  he  was  standing,  its  shape  and  character  and 
that  the  rollers  on  which  he  was  working  were  in  close  prox- 
imity to  the  toes  of  his  feet;  and  he  admits  that  he  knew 
that  if  the  rollers  caught  his  foot  it  would  necessarily  be  in- 
jured. It  is  clear  that  the  danger  was  obvious  and  the  re- 
volving rollers  by  which  the  danger  was  created  were  in  open 
and  plain  view.  Such  dangers  the  law  charges  the  plaintiff 
with  knowledge  of,  and  does  not  allow  him  to  recover  against 
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the  defendant  therefor.  Galloway  v.  C,  R.  I.  &  P.  Ry.  Co., 
234  111.  474;  Steffen  v.  niinois  Steel  Co.,  140  HI  App.  551 ; 
Kath  V.  East  St.  L.  Sub.  Ey.  Co.,  232  111.  126;  I.  C.  R.  R. 
Co.  V.  Fitzpatrick,  227  id.  478;  Higgins  Carpet  Co.  v. 
O'Keefe,  79  Fed.  Rep.  900;  Wilson  v.  Mass.  Cotton,  47  N. 
E.  Rep.  (Mass.)  506;  Collins  v.  Laconia  Car  Co.,  38  Atlan- 
tic Rep.  (N.  H.)  1047;  Graves  v.  Brewer,  38  N.  Y.  Sup. 
566;  Barrett  Mfg.  Co.  v.  Marsh,  137  111.  App.  110. 

By  a  clear  preponderance  of  the  evidence  in  the  record 
it  is  shown  that  the  defect  in  the  machine  in  question,  if  it 
existed  at  the  time  of  the  injury,  alleged  in  the  declaration, 
did  not  have  the  slightest  connection  with  the  plaintiffs  in- 
jury. Guminski  testified  that  a  certain  box  on  the  floor 
through  which  the  shaft  of  the  machine  was  running  was 
loose  and  was  riding  up  and  down  about  four  inches  or  more ; 
that  the  box  was  loose  because  one  of  the  bolts  by  which 
it  was  originally  fastened  was  broken  off,  and  the  other  bolt 
was  bent;  and  that  he  told  the  foreman  of  its  condition  a 
week  or  more  before  the  injury  to  plaintiff,  and  that  the 
foreman  promised  to  fix  it.  The  only  effect  of  this  defect, 
according  to  the  testimony,  was  that  when  too  much  cotton 
got  in  between  the  rollers  the  belt  running  the  rollers  would 
run  off  the  tight  pulley  onto  the  loose  pulley  and  the  machine 
would  stop.  It  was  obvious  that  this  did  not  and  could  not 
have  any  connection  with  the  injury  to  plaintiff.  No  at- 
tempt is  made  in  the  evidence  to  show  that  this  caused  the 
injury,  or  that  it  could  have  any  such  effect.  On  the  con- 
trary, it  aflSrmatively  appears  by  the  evidence  on  the  part 
of  tiie  plaintiff  that  the  machine  was  stopped,  when  plain- 
tiffs foot  got  between  the  rollers,  by  throwing  the  belt  off 
the  tight  pulley  to  the  loose  pulley  by  means  of  the  lever 
provided  for  that  purpose. 

In  r^ard  to  the  claim  made  on  behalf  of  the  plaintiff  that 
the  defendant  negligently  took  a  man  who  was  stationed  at 
the  lever  to  operate  it  when  the  plaintiff  commenced  to  work 
at  the  roller  away  from  that  position  and  stationed  a  boy 
there,  the  evidence  shows  that  there  was  a  change  made,  but 
it  does  not  appear  that  this  had  anything  to  do  with  the  in- 
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jury.  Moreover,  the  undisputed  evidence  is  that  Carpenter, 
'who  was  at  the  lever  when  plaintiff  was  injured,  was  two 
years  older  than  Fosherg,  whom  he  had  replaced. 

In  our  opinion  the  evidence  fails  to  show  any  actionable 
negligence  of  the  defendant  which  caused  the  injury  com- 
plained of,  and  the  judgment  must  be  reversed  with  a  find- 
ing to  that  effect 

Reversed  with  finding  of  facts. 


The  Sargent  Company,  Appellant,  v.  Morse  Ives  et  al..  Ap- 
pellees. 

Gen.  No.  15,067. 

1.  JuDOMENTS — iDhen  equity  should  not  interfere  with  enforcement. 
Courts  of  equity  should  not  restrain  the  execution  of  judgments  upon 
the  ground  that  they  were  obtained  by  perjury  except  where  such 
perjury  is  established  beyond  reasonable  controversy  by  evidence  clear, 
convincing  and  satisfactory,  and  in  making  the  investigation  required 
the  chancellor  may  consider  testimony  given  by  the  witnesses  called 
both  by  the  complainant  and  the  defendant. 

2.  Judgments — what  newly  discovered  evidence  wiU  not  justify 
interference  by  court  of  chancery.  Newly  discovered  evidence  impeach- 
ing, cumulative  and  inconclusive  in  character,  will  not  justify  the  inter- 
ference by  chancery  with  a  judgment  at  law. 

3.  Costs — when  reversal  will  not  he  awarded  because  of  manner  of 
taxation.  If  an  error  is  committed  in  the  manner  of  taxation  so  that 
the  payment  of  a  fee  allowed  in  favor  of  a  master  might  be  paid 
twice,  a  reversal  will  not  be  awarded  but  the  parties  left  to  have  the 
error  corrected  by  means  of  a  motion  to  retax. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Fablin 
Q.  Ball,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
October  term,  1008.  Affirmed.  Opinion  filed  June  28,  1910.  Rehear- 
ing denied  July  12,  1910.  Certiorari  denied  by  Supreme  Court  (making 
opinion  final). 

Elbridoe  Hanecy,  Francis  J.  Canty  and  Bobert  J. 
FoLONiE,  for  appellant. 

Morse  Ives,  for  appellees. 
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Mb.  Justice  Smith  delivered  the  opinion  of  the  court. 

This  cause  was  before  this  court  in  Sargent  Co.  y.  Baublis, 
127  111.  App.  631,  where  a  sufficient  statement  of  the  bill  ap- 
pears. After  the  cause  was  redocketed  in  the  Superior  Court 
the  defendants  filed  an  answer  denying  the  material  aver- 
ments of  the  bill  as  to  fraud  and  perjury  charged  therein  in 
obtaining  the  judgment  against  complainant,  and  denying  the 
alleged  admissions  of  Baublis  after  the  judgment  at  law  was 
affirmed  in  the  Supreme  Court. 

On  motion  of  the  complainant  certain  exceptions  to  the 
answer  of  the  defendants  were  sustained,  and  the  complain- 
ant thereafter  filed  its  replication  to  the  answer. 

The  cause  was  referred  to  a  master  to  take  testimony  and 
report  his  conclusions  thereon.  The  death  of  defendant  Wil- 
liam Baublis  was  suggested,  and  Konstancya  Gblubicki,  exec- 
utrix, was  substituted  as  defendant  After  taking  the  testi- 
mony offered  by  the  respective  parties  the  master  filed  his 
report  finding  that  no  credible  evidence  had  been  offered  be- 
fore him  to  prove  that  the  defendant  William  Baublis  com- 
mitted perjury  on  the  trial  of  the  action  at  law ;  and  that  no 
credible  evidence  had  been  offered  to  prove  a  conspiracy  be- 
tween Baublis  and  Golubicki,  as  alleged  in  the  bill  of  com- 
plaint; and  that  on  the  evidence  in  the  case  the  complain- 
ant was  not  entitled  to  a  new  ti*ial  at  law,  and  recommended 
that  the  bill  of  complaint  be  dismissed  for  want  of  equity. 

By  the  decree  appealed  from  complainant's  objections  and 
exceptions  to  the  master's  report  were  overruled  and  the 
master's  report  was  in  all  things  approved  and  the  bill  of  com- 
plaint was  dismissed  for  want  of  equity. 

The  prayer  of  the  bill  as  amended  is  that  the  judgment  of 
the  Superior  Court  in  the  case  at  law  No.  222,550  be  set  aside 
and  vacated,  and  for  an  injunction  against  the  execution  of 
the  judgment  and  for  other  and  further  relief.  The  com- 
plainant in  the  court  below  asked  and  insisted  upon  the  order- 
ing of  a  new  trial  in  the  law  case,  and  so  contends  in  this 
court  The  main  question  now  presented  on  this  appeal  is, 
we  think,  does  the  evidence  in  the  record  entitle  the  com- 
plainant to  the  relief  asked.    The  complainant,  however,  in- 
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sists  that  the  sole  questions  determinable  by  the  court  below 
were,  and  by  this  court  are,  (1)  whether  complainant  had  ma- 
terial evidence  affecting  the  material  issues  of  the  law  case ; 
and  (2)  whether  complainant  was  guilty  of  neglect  in  not 
producing  such  evidence  on  the  trial.  Upon  the  first  question 
complainant  contends  that  the  evidence  for  the  complainant 
entitled  it  to  a  decree,  and  that  the  question  of  the  believabil- 
ity  of  the  witnesses  for  the  complainant  as  opposed  to  the  wit- 
nesses for  the  defendants  are  for  the  jury  on  a  retrial,  and 
not  for  the  master  or  the  court  below ;  and  that  accordingly 
the  evidence  produced  by  the  defendants  should  not  have  been 
admitted  or  considered. 

With  these  contentions  of  the  complainant  we  cannot  con- 
cur. A  court  of  equity  is  not  thus  limited  in  its  jurisdiction 
to  enjoin  judgments  at  law  and  to  grant  new  trials.  In  High 
on  Injunctions  (3d  Ed.)  Vol.  1,  p.  101,  the  learned  author 
says:  "To  warrant  a  court  of  equity  in  enjoining  a  judgment 
at  law  and  awarding  a  new  trial  in  the  action  because  of 
newly  discovered  evidence,  substantially  the  same  grounds 
must  be  shown  as  are  necessary  to  justify  a  court  of  law  in 
awarding  a  new  trial.  In  other  words,  it  must  satisfactorily 
appear  that  the  judgment  is  manifestly  wrong;  *  *  *  .  And 
the  inquiry  is  whether,  if  the  judgment  were  set  aside  and 
a  new  trial  awarded,  complainant,  upon  the  showing  made, 
would  be  entitled  to  a  recovery  in  the  action  at  law." 

In  Holmes  v.  Stateler,  57  HI.  209,  the  court  held:  "It  is 
only  in  cases  which  commend  themselves  strongly  to  equitable 
relief,  that  the  chancellor  feels  at  liberty  to  interpose  his 
power  to  vacate  the  judgment  of  a  court  of  law.  *  *  * 
It  will  not  be  done  capriciously  or  as  a  mere  matter  of  dis- 
cretion, nor  because  the  chancellor  vrould,  on  the  evidence 
heard  in  the  suit  at  law,  have  arrived  at  a  different  conclusion 
from  that  reached  by  the  jury.  *  *  *  Before  a  new 
trial  will  be  granted  in  equity,  it  should  appear  with  reason- 
able certainty,  that  a  different  verdict  would  result.  It  is 
not  in  every  case  where  new  evidence  is  discovered,  or  when 
such  evidence  only  renders  it  probable  that  the  jury  would 
find  a  different  verdict,  that  the  relief  should  be  granted," 
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The  rule  is  stated  by  the  Wisconsin  Supreme  Court  in 
Boring  v.  Ott,  119  N.  W.  Rep.  865,  as  follows:  "It  is  estab- 
lished by  all  the  authorities  that  a  very  high  degree  of  proof 
in  such  cases  is  required,  many  cases  holding  that  there  must 
be  a  conviction  for  perjury  before  equity  will  interfere,  while 
others  hold  that  it  must  be  established  beyond  a  reasonable 
doubt,  either  by  admission,  documentary  evidence,  or  by  such 
other  proof  as  to  leave  no  reasonable  ground  for  doubt. 
Moore  v.  Gulley,  supra  (144  N.  C.  81)  ;  Peagram  v.  King,  9 
K  C.  (2  Hawks)  605,  11  Am.  Dec.  793;  Woodruff  v.  John- 
ston, 29  Jones  &  S.  348, 19  N.  Y.  Supp.  861 ;  Bloss  v.  Hull, 
27  W.  Va.  503 ;  Moore  v.  Parker,  25  Iowa,  355 ;  Jones  v. 
South,  3  A.  K.  Marsh,  352 ;  Clark  v.  Hackett,  1  Cliff.  269, 
Fed.  Cas.  No.  2,823;  Oldham  v.  Cooper,  5  Del.  Ch.  151; 
Ableman  v.  Eoth,  12  Wis.  90 ;  Stowell  v.  Eldred,  26  Wis. 
604 ;  Barber  v.  Kukeyser,  39  Wis.  590 ;  Jilsun  v.  Stebbins,  41 
Wis.  235 ;  Tucker  v.  Whittlesey,  74  Wis.  74.  The  reason  of 
the  rule  is  obvious  as  laid  down  in  the  cases.  If  a  litigant 
were  permitted  to  restrain  the  enforcement  of  a  judgment 
regularly  entered  after  a  trial  in  a  court  of  law  upon  conflict- 
ing or  uncertain  evidence  as  to  whether  perjury  were  com- 
mitted in  securing  the  judgment,  it  is  easy  to  see  what  inter- 
minable litigation  such  a  rule  would  invite.  Courts  of  equity, 
therefore,  should  not  restrain  the  execution  of  judgments,  ex- 
cept where  the  ground  for  interference  is  established  beyond 
all  reasonable  controversy  by  evidence  clear,  convincing  and 
satisfactory.-  Linde  v.  Qudden,  109  Wis.  326.  All  the  au- 
thorities agree  that  evidence  of  the  highest  dignity  is  neces- 
sary to  justify  the  interference  of  equity  in  such  cases." 

It  is  clear,  we  think,  that  a  chancellor  cannot  consider  and 
determine  the  character,  dignity  and  probative  force  of  the 
evidence  upon  which  his  action  must  be  based,  under  the  au- 
thorities cited,  if  he  may  hear  only  the  evidence  offered  by 
the  complainant  as  contended,  and  cannot  weigh  it  in  connec- 
tion with  the  defendant's  evidence.  How  can  the  chancellor 
determine  that  a  different  verdict  would  result  with  rea- 
sonable certainty  or  the  controlling  and  conclusive  character 
of  the  evidence  (Champion  v,  XJlmer,  70  lU,  322}  People  v, 
Vol.  clvi.— 29. 
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MeCuUough,  210  id.  488)  by  considering  only  the  evidence 
offered  to  impeach  the  verdict  and  judgment  regularly  en- 
tered? Bloss  V.  Hull,  supra.  How  can  the  chancellor  de- 
termine that  it  satisfactorily  appears  that  the  judgment  is 
manifestly  wrong,  by  hearing  and  considering  the  evidence 
on  one  side  of  the.  question  only  ?  A  mere  statement  of  the 
questions  to  be  determined  by  the  chancellor  seems  to  us  a 
sufficient  answer  to  the  contention  of  complainant.  In  our 
opinion  the  master  and  the  court  were  required  to  hear  and 
consider  the  evidence  offered  by  the  defense,  as  well  as  that 
offered  by  the  complainant,  and  it  would  have  been  manifest 
error  to  exclude  defendants'  evidence  and  refuse  to  consider 
it.  It  is  a  novel  and,  we  think,  unfounded  contention  that 
the  defendants,  having  been  required  to  answer  the  bill,  and 
having  by  their  answer  put  in  issue  every  material  aver- 
ment thereof,  cannot  support  by  evidence  their  side  of  the  is- 
sues so  made. 

Upon  a  careful  examination  of  the  evidence  we  are  of  the 
opinion  that  it  falls  short  of  sustaining  the  material  allega- 
tions of  the  bill  of  complaint  Some  of  the  witnesses  do  not 
sustain  or  confirm  by  their  testimony  their  affidavits  attached 
to  the  bill.  The  averments  of  the  bill  as  to  a  conspiracy  be- 
tween the  defendant  Baublis  and  Golubicki  are  not  sustained 
by  the  evidence.  The  newly  discovered  evidence  offered  by 
the  complainant  is  quite  largely  impeaching,  cumulative  and 
inconclusive  in  character.  Evidence  of  this  character  is  in- 
sufficient to  obtain  relief  in  equity  against  a  judgment  entered 
after  a  trial  at  law  and  in  the  regular  course  of  judicial  pro- 
cedure. Champion  v.  Ulmer,  supra;  People  v.  McCuUough, 
supra;  Rogers  v.  Daniels,  116  lU.  App.  515;  Bemis  v.  Hor- 
ner, 165  HI.  347;  Knickerbocker  Ins.  Co.  v.  Gould,  80  id. 
388. 

We  do  not  find  in  the  record  any  serious  attempt  to  show 
that  the  verdict  and  judgment  sought  to  be  set  aside  is  wrong. 
It  does  not  appear  from  the  evidence  offered  by  the  complain- 
ant that  the  claim  itself  or  cause  of  action  upon  which  the 
judgment  was  entered,  was  fraudulent,  fictitious  or  unjust, 
or  that,  apart  from  the  alleged  release,  the  plaintiff  Baublis 
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did  not  have  a  just  and  meritorious  cause  of  action  for  negli- 
gence on  the  part  of  complainant  herein  causing  the  injury. 
On  the  contrary  it  appears  from  the  record  that  the  judgment 
was  affirmed  by  this  court  and  by  the  Supreme  Court.  The 
sole  basis  of  attack  upon  the  judgment  in  the  evidence  offered 
is  that  the  release  set  out  in  the  biU  of  complaint  purporting 
to  have  been  executed  by  Baublis  and  acknowledging  the  re- 
ceipt of  $100  in  full  settlement,  accord  and  satisfaction  of 
all  claims  and  demands  which  Baublis  had  or  might  there- 
after have  against  the  complainant  on  account  of  an  accident 
causing  injury  to  him  on  or  about  May  26,  1902,  was  not 
given  full  force  and  effect  because  of  the  fraud  and  perjury 
of  Baublis  and  Joseph  Powlowski  in  their  testimony  in  that 
case,  relating  to  the  alleged  settlement  and  the  execution  of 
the  alleged  release.  This  does  not  impeach  or  tend  to  dis- 
prove the  just  and  meritorious  character  of  the  original  claim 
or  cause  of  action.  And  the  only  newly  discovered  evidence 
shown  relates  to  certain  admissions  alleged  to  have  been  made 
by  Baublis  since  the  affirmance  of  the  judgment  by  the  Su- 
preme Court,  to  the  effect  that  Baublis  had  sworn  falsely  on 
the  trial  of  the  action  at  law  with  reference  to  the  execution 
of  the  release,  and  the  settlement  and  satisfaction  of  his  claim 
against  the  complainant,  as  set  forth  in  the  release.  This  new 
evidence  is  the  testimony  of  McConnell,  John  Serimas,  Jr., 
Maggie  Serunas,  Slakis,  Smith  and  Staponkus  as  to  oral  ad- 
missions made  by  Baublis.  Their  testimony  was  flatly  and 
specifically  contradicted  by  Baublis,  as  to  the  alleged  admis- 
sions and  conversations,  and  by  Golubicki  as  to  his  alleged 
advice  and  talk  with  Baublis  regarding  his  testimony  concern- 
ing the  release  and  the  circumstances  under  which  it  was 
signed,  and  as  to  his  conversations  with  other  witnesses  for 
the  complainant. 

Considering  all  the  evidence  on  this  issue  and  the  relations 
of  the  complainant's  witnesses  to  the  complainant  at  the  time 
the  alleged  admissions  were  obtained,  and  the  manner  of 
obtaining  them  as  disclosed  by  the  evidence,  it  does  not  satis- 
factorily appear  by  evidence  which  leaves  no  reasonable 
ground  of  doubt,  either  that  the  judgment  is  wrong,  or  that 
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Baublis  made  the  alleged  admissions,  or  that  a  new  trial  of 
the  case  at  law  would  result  in  a  different  verdict  and  judg- 
ment from  that  rendered.  The  evidence  is  not  of  the  highest 
dignity,  nor  is  it  clear,  convincing  and  satisfactory  in  charac- 
ter.   It  does  not  justify  the  interference  of  a  court  of  equity. 

Errgr  is  assigned  on  the  provisions  of  the  decree  fixing  the 
amount  to  be  allowed  the  master  for  his  services  in  the  case. 
The  court  reduced  the  amount  claimed  by  the  master  to  $150 
and  directed  the  clerk  to  tax  that  amount  for  the  master's 
services  in  examining  the  questions  at  issue  and  preparing 
his  report.  In  addition  to  that  amount  the  decree  allows 
$211.95  to  the  master  for  taking  the  testimony.  It  is  urged 
that  of  this  amount  the  complainant  had  paid  $123.75  and 
that  this  action  of  the  court  in  effect  requires  the  complain- 
ant to  pay  that  amount  the  second  time.  If  this  be  true,  the 
Superior  Court  will  doubtless  correct  the  matter  on  a  motion 
to  retax  the  costs.  We  find  no  error  in  allowing  $150  for 
his  services  as  above  set  forth. 

The  decree  of  the  Superior  Court  is  affirmed. 

Aff/rmed* 


E.  Eugenia  Bower,  Appellee,  v.  Chicago  Consolidated  Trac- 
tion Company,  Appellant. 

Gen.  No.  15,077. 

1.  Verdicts — when  not  disturbed,  A  verdict  will  not  be  set  aside 
on  review  aa  against  the  weight  of  the  evidence  unless  clearly  and 
manifestly  so. 

2.  Instbuctions — upon  ewercise  of  ordinary  care  approved.  An  in- 
struction upon  this  subject  as  follows,  approved : 

"The  court  instructs  the  jury  as  a  matter  of  law  that  while  it  -was 
the  duty  of  the  plaintiff  at  the  time  and  place  in  question  to  exercise 
due  care  and  foresight  for  her  own  safety,  yet  she  was  obliged  to  exer- 
cise only  such  care  and  foresight  as  is  ordinarily  exercised  by  reasonably 
careful  persons  under  similar  circumstances." 

3.  Instbuctions — upon  consideration  of  plaintiff's  tesHmony    not 
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error.  Held,  in  view  of  the  other  instructions  given  in  the  ease,  that 
the  giving  of  an  instruction  upon  this  subject  as  follows,  was  not  error : 
"The  court  instructs  the  jury  as  a  matter  of  law  that  the  plaintiff 
is  a  competent  witness  in  her  own  behalf,  and  if  the  testimony  of  the 
plaintiff  appears  to  be  fair  and  not  unreasonable  and  is  consistent  with 
itself  and  she  has  not  been  in  any  manner  impeached,  then  they  have 
no  right  to  disregard  the  testimony  of  the  plaintiff  merely  because  she 
is  the  plaintiff,  or  from  mere  caprice  or  without  cause.  It  is  the  duty 
of  the  jury  to  consider  the  whole  of  the  evidence  and  to  render  a  ver- 
dict in  accordance  with  the  weight  of  all  the  evidence  in  the  case  and 
under  the  instructions  of  the  court,  as  to  the  law." 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior  Court 
of  Cook  county;  the  Hon.  Ben.  M.  Smith,  Judge,  presiding.  Heard  in 
the  Branch  Appellate  Curt  at  the  October  term^  1908.  Affirmed. 
Opinion  filed  June  28,  1010. 

John  A.  Rose  and  Frank  L.  Kbietb,  for  appellant;  W. 
W.  GuELEY,  of  counsel. 

Fbedeeick  a.  Bbown  and  William  R.  T.  Ewen,  Jh., 
for  appellee. 

Mb.  Justice  Smith  delivered  the  opinion  of  the  court. 

Appellee,  E.  Eugenia  Bower,  recovered  a  judgment  in  the 
Superior  Court  against  the  appellant  for  $1,250  for  negli- 
gence of  the  appellant  whereby  she  received  personal  injuries 
while  attempting  to  enter  a  street  car  being  operated  by  ap- 
pellant on  November  20,  1905.  The  negligence  averred  in 
the  declaration  is  that  the  defendant  carelessly  and  negligent- 
ly caused  the  car  to  be  suddently  and  violently  started  and 
moved  while  appellee  was  in  the  act  of  getting  upon  appel- 
lant's car. 

It  is  contended  on  the  part  of  appellant  that  the  verdict 
and  judgment  are  not  supported  by  the  evidence. 

At  the  trial  the  plaintiff,  appellee,  testified  to  a  state  of 
facts  which  in  our  opinion  would  justify  a  verdict  in  her 
favor.  Her  testimony,  together  with  the  testimony  of  two 
physicians,  was  all  the  evidence  offered  on  behalf  of  th« 
plaintiff. 

On  the  part  of  the  defendant  the  testimony  of  the  witness 
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Arentz,  an  investigator  for  the  defendant,  was  received  to  tlia 
effect  that  he  had  examined  the  reports  or  books  of  the  claim 
department  of  the  defendant  and  found  no  report  of  the  ac- 
cident. The  defendant  also  proved  by  the  witness  Sullivan 
that  he  was  general  supervisor  of  the  defendant  and  had 
charge  of  the  records  of  that  company ;  that  he  had  examined 
the  records  of  his  office  and  that  the  name  of  the  conductor 
who  had  badge  number  634,  the  number  given  by  the  plaintiff 
as  the  badge  worn  by  the  conductor  who  had  charge  of  the  car 
on  which  she  was  injured,  was  Henry  Meierhoff.  Meierhoff 
was  then  called  and  identified  his  trip  sheet  of  November  20, 
1905,  and  that  he  did  not  recognize  the  plaintiff  as  the  lady 
who  had  an  accident  on  his  car  6n  that  date ;  and  that  he  did 
not  have  an  accident  on  that  date  in  which  the  plaintiff  was 
dragged  or  carried  along  by  the  car,  while  she  was  in  the  act 
of  getting  on  the  car;  and  that  he  did  not  at  the  time  and 
place  of  the  alleged  accident  start  the  car  while  the  plaintiff 
was  in  the  act  of  getting  on  the  car ;  and  that  he  did  not  say 
to  her,  "hurry  up;  get  on  now;"  and  that  he  did  not  on  that 
date  complain  to  the  passengers  because  four  or  five  women 
at  that  particular  comer  did  not  get  on  the  front  of  the  car 
but  ran  to  the  rear  of  the  car. 

The  defendant  also  called  the  witness  Cunningham  who 
testified  that  he  was  an  adjuster  and  investigator  for  the  de- 
fendant, and  that  he  took  the  sworn  statement  of  the  plaintiff 
on  March  21,  1906,  which  statement  was  put  in  evidence. 

Sangston,  a  witness  called  by  the  defendant,  identified  a 
record  of  the  trainmen  of  the  defendant  company  kept  by 
him,  which  was  read  in  evidence  and  showed  that  Meierhoff 
had  badge  634,  and  that  he  received  the  badge  September  16, 
1903,  and  resigned  May  2,  1906.  This  was  the  substance  of 
all  the  evidence  offered  by  the  defendant. 

From  the  evidence  thus  briefly  stated  it  appears  that  the 
positive  and  direct  testimony  of  the  plaintiff  regarding  the 
accident  is  corroborated  in  part  by  the  records  of  the  defend- 
ant put  in  evidence.  The  only  witness  for  the  defendant 
whose  testimony  relates  directly  to  the  accident  is  that  of  the 
conductor  of  the  car.    The  jury  were  justified  in  giving  leaa 
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weight  to  his  testimony  than  to  that  of  th^  plaintiff,  for  the 
reason  that  it  appears  from  his  testimony  that  he  was  testify- 
ing largely  from  his  conclusion  that  nothing  happened  at  the 
time  and  place  in  question,  because  he  made  no  report  of  it 
to  the  defendant  company,  rather  than  from  any  distinct 
recollection  of  what  occurred.  His  answer  to  a  question  put 
to  him  by  the  presiding  judge  discloses  the  reason  why  he 
made  no  report  of  the  accident  We  cannot  disturb  the  ver- 
dict and  judgment  upon  the  ground  that  the  evidence  does  not 
support  the  verdict. 

We  cannot  say  that  there  is  no  connection  between  the  ac- 
cident and  the  injury  shown.  There  was  competent  evidence 
admitted  which  warranted  the  jury  in  finding  that  the  in- 
juries shown  were  the  direct  result  of  the  accident.  The  jury 
upon  the  evidence  so  found.  If  the  injuries  resulted  from 
the  accident,  the  verdict  is  not  excessive. 

We  do  not  think  the  trial  court  committed  reversible  error 
in  permitting  appellee  to  account  for  her  condition  since  the 
accident  by  attributing  it  to  the  effect  of  the  accident  upon 
her  back  and  nerves,  when,  as  in  this  case,  she  is  supported 
by  the  testimony  of  two  physicians  that  such  an  accident 
would  cause  the  condition  testified  to  by  the  plaintiff,  and 
found  to  exist  by  the  physicians  who  examined  her. 

Error  is  assigned  upon  the  giving  of  the  second  and  fourth 
instructions  requested  by  the  plaintiff. 

The  second  instruction  was  as  follows: 

"The  court  instructs  the  jury  as  a  matter  of  law  that  while 
it  was  the  duty  of  the  plaintiff  at  the  time  and  place  in  ques- 
tion to  exercise  due  care  and  foresight  for  her  own  safety, 
yet  she  was  obliged  to  exercise  only  such  care  and  foresight  as 
is  ordinarily  exercised  by  reasonably  careful  persons  under 
similar  circumstances.'' 

The  objection  to  this  instruction  urged  is  that  it  "operated 
to  eliminate  from  the  consideration  of  the  jury  their  determi- 
nation of  the  fact  whether  plaintiff  at  all,  at  Evanston  and 
Lawrence  avenues,  received  such  an  injury  as  she  claimed." 
We  are  unable  to  see  any  force  to  the  objection.    We  cannot 
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perceive  how  the  instruction  eliminates  any  question  from  the 
consideration  of  the  jury. 

The  fourth  instruction  was  as  follows: 

"The  court  instructs  the  jury  as  a  matter  of  law  that  the 
plaintiff  is  a  competent  witness  in  her  own  behalf,  and  if  the 
testimony  of  the  plaintiff  appears  to  be  fair  and  not  unrea- 
sonable and  is  consistent  with  itself  and  she  has  not  been  in 
any  manner  impeached,  then  they  have  no  right  to  disregard 
the  testimony  of  the  plaintiff  merely  because  she  is  the  plain- 
tiff, or  from  mere  caprice  or  without  cause.  It  is  the  duty  of 
the  jury  to  consider  the  whole  of  the  evidence  and  to  render  a 
verdict  in  accordance  with  the  weight  of  all  the  evidence  in 
the  case  and  under  the  instructions  of  the  court,  as  to  the 
law." 

It  is  urged  that  the  part  of  the  instruction  which  called  at- 
tention to  the  fairness  and  reasonableness  of  appellee's  testi- 
mony tended  strongly  to  influence  the  jury  to  give  credit  to 
her  testimony  over  that  of  appellant's  conductor. 

Appellant  asked  and  the  court  gave  appellant's  instruction 
No.  15,  on  the  same  subject,  in  which  the  jury  were  told  that 
"while  the  law  permits  the  plaintiff  in  the  case  to  testify  in 
her  own  behalf,  nevertheless  the  jury  have  the  right  in  weigh- 
ing her  evidence  to  determine  how  much  credence  is  to  be  giv- 
en to  it  and  to  take  into  consideration  the  fact  that  she  is  the 
plaintiff  and  interested  in  the  result  of  the  suit."  This  in- 
struction called  particular  attention  to  the  plaintiff  as  a  wit- 
ness. But  reading  and  considering  these  instructions  to- 
gether, we  do  not  think  the  jury  were  misled  or  influenced  in 
the  manner  suggested. 

We  find  no  reversible  error  in  the  record.  The  judgment 
is  therefore  affirmed. 

Affirmed. 


Digitized  by 


Google 


Chicago — First  District — June,  1910.  457 

Rautman  v.  Chicago  Consol.  T.  Co.,  156  111.  App.  467. 


Henry  F.  Rautman,  Administrator,  Appellee,  v.  Chicago 
Consolidated  Traction  Company,  Appellant. 

Gen.  No.  15,083. 

1.  Injttbies  Acr—^pon  whom  cause  of  action  conferred.  This  act 
is  to  be  liberally  construed  and  so  construed  it  confers  a  cause  of  action 
upon  a  husband  for  the  death  of  his  wife  caused  by  the  wrongful  act 
of  the  defendant. 

2.  Damages — presumption  in  actions  under  Injuries  Act,  The 
law  presumes  damage  to  have  resulted  to  adult  children  from  the  death 
of  their  mother. 

3.  Instbuctionb — upon  question  of  damages  in  action  under  In- 
juries Act  approved.  An  instruction  upon  this  subject  as  follows, 
approved : 

"The  court  instructs  the  jury  that  if,  from  the  evidence  in  the  case 
and  the  instructions  of  the  court,  the  jury  shall  find  the  issues  fof  the 
plaintiff  and  that  the  husband  and  next  of  kin  of  said  deceased  have 
sustained  damages  by  way  of  pecuniary  loss,  as  charged  in  the  dec- 
laration, then,  to  enable  the  jury  to  estimate  the  amount  of  such  dam- 
ages, it  is  not  necessary  that  any  witness  should  have  expressed  an 
opinion  as  to  the  amount  of  such  damages,  but  the  jury  themselves  may 
make  such  estimate  from  the  facts  and  circumstances  in  proof,  and  by 
considering  them  in  connection  with  their  knowledge,  observation  and 
experience  in  the  affairs  of  ordinary  life." 

Action  in  case  for  death  caused  by  alleged  wrongful  act.  Appeal  from 
the  Circuit  Court  of  Cook  county;  the  Hon.  John  Gibbons,  Judge,  pre- 
siding. Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1908. 
Affirmed.    Opinion  filed  June  28,  1910. 

John  a.  Rose  and  Frank  H.  Keibtb,  for  appellant;  W. 
W.  GuBLEY,  of  counsel. 

Gail  E.  Deming,  for  appellee. 

Mb.  Justice  Smith  delivered  the  opinion  of  the  court. 

This  action  was  brought  by  Henry  F.  Eautman,  as  admin- 
istrator of  the  estate  of  Frances  J.  Eautman^  deceased, 
against  Chicago  Consolidated  Traction  Company,  appellant, 
to  recover  damages  sustained  by  the  husband  and  next  of  kin 
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of  the  deceased,  by  reason  of  the  negligence  of  the  defendant 
causing  the  death  of  plaintiff's  intestate  on  August  17,  1904. 
Defendant's  street  cars  were  propelled  against  a  train  of  cars 
of  the  Chicago  Great  Western  Railway  Company  at  the  in- 
tersection of  the  Chicago  Terminal  Transfer  Hailroad  Com- 
pany's right  of  way  with  Forty-eighth  avenue  in  the  city  of 
Chicago.  On  the  trial  the  jury  returned  a  verdict  for  $4,000, 
in  favor  of  the  plaintiff.  The  court  required  a  remittitur  of 
$500,  which  being  entered,  the  court  denied  a  new  trial,  ovei^ 
ruled  a  motion  in  arrest  of  judgment  and  entered  a  judgment 
on  the  verdict. 

The  next  of  kin  besides  the  husband  were  three  adult  chil- 
dren, and  one  child  between  the  age  of  twenty  and  twenty-one 
years  who  died  before  the  cause  came  on  for  trial.  Frances 
J.  Kautman,  plaintiff's  intestate,  at  the  time  of  her  death  was 
between  fifty-seven  and  fifty-eight  years  of  age.  Her  chil- 
dren, with  the  exception  of  William  C.  Hawthorne,  her  son 
by  a  former  marriage,  all  lived  at  home  with  their  mother  and 
father  and  paid  their  board.  The  deceased  was  a  housewife, 
kept  her  husband's  household  and  cared  for  him  and  their 
children.  Besides  these  duties  she  took  care  of  a  flat  build- 
ing, consisting  of  three  flats,  renting  and  collecting  the  rents 
and  looking  after  the  repairs.  Her  husband  was  in  the  milk 
and  dairy  business  conducted  on  the  premises  No.  839  Wash- 
ington boulevard,  where  they  lived.  The  deceased  assisted 
her  husband  in  this  business.  There  was  a  mortgage  on  the 
flat  building  at  the  time  of  Mrs.  Kautman's  death  which  she 
was  endeavoring  to  pay  off  out  of  the  rents  of  the  building. 
That  mortgage  was  still  on  the  premises  at  the  time  of  the 
trial.  Without  objection  the  plaintiff  testified  that  if  the  de- 
ceased had  lived  she  would  have  paid  off  the  mortgage.  In 
fact  this  testimony  was  brought  out  on  cross-examination  of 
the  plaintiff. 

Counsel  for  appellant  say  in  their  brief  filed  in  this  cause 
that  there  is  no  question  raised  as  to  the  liability  of  the  de- 
fendant, it  being  conceded  that  deceased  came  to  her  death  in 
a  grade  crossing  collision  while  a  passenger  on  appellant's 
cars. 
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The  contentions  of  appellant  are  that  the  statute  does  not 
give  an  action  for  the  benefit  of  the  husband  for  a  wrongful 
act  resulting  in  the  death  of  the  wife;  second,  that  no  evi- 
dence was  offered  of  pecuniary  loss  to  the  adult  children; 
third,  that  the  verdict  should  have  been  for  only  nominal  dam- 
ages; fourth,  the  verdict  and  judgment  are  excessive,  and 
fifth,  the  court  erred  in  giving  plaintiff's  instruction. 

The  first  question  as  to  the  right  of  recovery  for  the  benefit 
of  the  husband  for  the  death  of  the  wife  through  the  wrong- 
ful act  of  the  defendant  being  given  by  the  statute  is  settled 
by  City  of  Chicago  v.  Major,  18  111.  349,  and  C.  C-  C.  &  St. 
L.  Ey.  Co.  V.  Baddeley,  Admr.,  160  111.  328.  The  statute  is 
to  be  liberally  construed,  and  although  the  husband  is  not 
mentioned  in  the  statute,  the  construction  given  to  the  statute 
in  the  above  cited  cases  gives  to  the  husband  as  well  as  to  the 
wife  the  right  to  recover  pecuniary  loss  for  the  death  of  the 
other. 

As  to  the  second  contention  that  there  is  no  evidence  of 
pecuniary  loss  to  the  adult  children,  the  law  presumes  pecu- 
niary loss  from  the  fact  of  death.  C.  P.  &  St.  L.  R.  R.  Co. 
V.  Woolridge,  174  111.  330,  334,  and  cases  there  cited;  Huff 
V,  Peoria  &  Eastern  Ry.  Co.,  127  HI.  App.  242;  Grace  & 
Hyde  Co.  v.  Strong,  127  id.  336.  But,  aside  from  this  pre- 
sumption, we  think  the  evidence  in  this  case  furnishes  an 
abundant  basis  for  a  finding  by  the  jury  of  a  substantial 
amount  of  damages.  The  deceased  was  a  woman  possessing 
practical  business  ability  and  of  good  industry  and  thrift. 
We  think  the  evidence  shows  that  her  industry  and  business 
ability  was  of  value  to  her  husband  and  children.  The  ex- 
tent of  their  pecimiary  loss  was  for  the  jury  to  estimate  from 
the  facts  and  circumstances  proven.  As  said  in  the  Wool- 
ridge case,  supra,  "the  poverty,  wealth,  helplessness  or  de- 
pendence of  the  lineal  next  of  kin  is  immaterial  on  the  ques- 
tion of  the  amount  of  the  recovery  under  this  statute.  That 
feature  is  not  at  all  to  be  considered  in  measuring  or  esti- 
mating the  loss  sustained,  or  in  determining  the  liability,  in 
case  of  lineal  kindred,  where  there  is  a  death  caused  by  a 
wrongful  act." 
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We  do  not  regard  the  damages  allowed  in  this  case  as  ex- 
cessive Tinder  the  facts  and  circumstances  shown  in  the  evi- 
dence. 

At  the  request  of  the  plaintiff  the  court  instructed  the  jury 
as  follows : 

"1.  The  court  instructs  the  jury  that  if,  from  the  evidence 
in  the  case  and  the  instructions  of  the  court,  the  jury  shall 
find  the  issues  for  the  plaintiff  and  that  the  husband  and 
next  of  kin  of  said  Frances  J.  Rautman,  deceased,  have 
sustained  damages  by  way  of  pecuniary  loss,  as  charged  in  the 
declaration,  then,  to  enable  the  jury  to  estimate  the  amount 
of  such  damages,  it  is  not  necessary  that  any  witness  should 
have  expressed  an  opinion  as  to  the  amount  of  such  damages, 
but  the  jury  themselves  may  make  such  estimate  trom  the 
facts  and  circumstances  in  proof,  and  by  considering  them  in 
connection  with  their  knowledge,  observation  and  experience 
in  the  affairs  of  ordinary  life." 

This  instruction  is  criticised  by  appellant's  counsel  upon 
the  ground  that  the  jury  are  referred  to  the  declaration  as  a 
basis  for  determining  the  damages  suffered  by  the  husband, 
and  the  declaration  contains  an  improper  element  of  damages. 
We  think  it  is  a  strained  and  unreasonable  construction  of. 
the  instruction.  The  criticism  is  without  merit.  The  dam- 
ages claimed  in  the  declaration  and  each  count  are  those  sus- 
tained by  way  of  pecuniary  loss  only.  The  proposition  of  the 
right  of  the  husband  to  recover,  involved  in  the  instruction, 
is  sustained,  as  we  have  above  held,  by  the  authorities  cited  on 
that  point.  In  our  opinion  the  Married  Woman's  Act  does 
not  prevent  a  recovery  by  a  husband  in  this  class  of  cases  for 
any  pecuniary  loss  of  the  wife's  services  which  the  jury  may 
find,  from  the  facts  and  circumstances  proven,  the  husband 
might  reasonably  have  expected  to  receive  had  she  lived.  In- 
structions are  to  be  considered  together  as  a  series,  and  when 
so  considered,  if  as  a  whole  they  state  the  law  correctly,  there 
is  no  error.  The  fourth  and  fifth  instructions  given  on  the 
request  of  the  defendant  confine  the  damages  to  such  only  as 
will  make  good  the  pecuniary  loss,  if  any,  shown  by  the  evi- 
dence, and  exclude  mental  suffering  and  loss  of  domestic  or 
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social  happiness,  and  the  degree  of  culpability  of  the  defend- 
ant, if  any,  as  not  proper  elements  in  the  calculation  of  dam- 
ages, and  also  exemplary  or  vindictive  damages.  The  jury 
are  told  that  they  must  be  guided  solely  by  the  evidence  in  the 
case  and  the  law  as  stated  in  the  instructions;  and  that,  ^'in 
determining  the  amount  of  damages  they  are  limited  solely  to 
the  consideration  of  what  the  pecuniary  or  property  interest 
of  such  next  of  kin  in  the  life  of  the  deceased  was  in  case  her 
death  had  not  occurred  at  the  time  in  question  in  this  case." 

We  think  the  rights  of  the  defendant  were  carefully  guard- 
ed and  protected  in  the  instructions  of  the  court. 

Finding  no  substantial  error  in  the  record  the  judgment 
of  the  Circuit  Court  is  affirmed. 

Affirmed. 


Elevator  Supply  &  Repair  Company,  Appellee,  v.  Biddle- 
Murray  Manufacturing  Company,  Appellant. 

Gen.  No.  15,088. 

Pbincipal  and  agent — effect  of  ratification.  If  a  letter  assuming  a 
liability  is  unauthorized  when  written  by  an  agent,  a  subsequent  rati- 
fication of  such  letter  by  the  principal  supplies  the  want  of  initial 
authority. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
County  Court  of  Cook  county;  the  Hon.  W.  C.  Dk  Wolf,  Judge,  pre- 
siding. Heard  in  the  Branch  Appellate  Court  at  the  October  term, 
1908.    Afifirmed.    Opinion  filed  June  28,  1910. 

AuTBjBD  E.  Cass,  for  appellant 
James  J.  Leaht,  for  appellee. 

Mb.  Justice  Smith  delivered  the  opinion  of  the  court. 

This  action  was  commenced  before  a  justice  of  the  peace 
by  the  Elevator  Supply  &  Eepair  Company,  appellee,  against 
the  Biddle-Murray  Manufacturing  Company  to  recover  a  bal- 


Digitized  by 


Google 


462  Appellate  Courts  of  Illinois. 

Elevator  S.  &  R.  Co.  v.  Biddle-Murray  Manuf.  Co.,  156  111.  App.  461. 

ance  of  $63.98  alleged  to  be  due  the  plaintiff  on  an  outstand- 
ing account.  Judgment  was  entered  against  the  defendant 
for  that  amount.  An  appeal  was  prosecuted  to  the  County 
Court,  where  a  jury  was  waived  and  the  cause  was  submitted 
to  the  court  for  trial.  Upon  hearing  the  evidence  the 
court  found  for  the  plaintiff,  and  entered  a  judgment  against 
the  defendant  for  $63.98.  This  further  appeal  is  prosecuted 
to  reverse  that  judgment. 

The  only  question  presented  on  this  appeal  is  as  to  the 
liability  of  the  defendant  for  the  balance  of  account  sued  for. 
The  record  shows  that  this  account  was  due  to  the  plaintiff 
from  the  Biddle-Murray  Manufacturing  Company,  an  Illi- 
nois corporation.  On  August  20,  1908,  Alfred  E.  Case  pur- 
chased and  took  over  all  the  property  and  assets  of  the  Illinois 
corporation,  and  became  the  sole  owner  of  the  business.  He 
then  organized  the  defendant  company  under  the  laws  of  the 
State  of  Maine,  with  a  capital  of  $300,000,  for  the  purpose 
of  continuing  the  same  business — manufacturing  automobile 
trucks.  Case  personally  transferred  all  the  property  and  as- 
sets of  the  Illinois  company  to  the  Maine  company. 

In  our  opinion  the  evidence  shows  that  the  defendant,  by 
its  general  manager,  Alfred  E.  Case,  assumed  and  agreed  to 
pay  the  account  sued  on,  both  by  the  letter  of  October  11, 
1906,  to  the  plaintiff,  and  by  the  oral  agreement  made  by 
Case,  as  such  general  manager,  and  as  such  agent  and  attorney 
for  the  defendant  while  this  action  was  pending  before  the 
justice  of  the  peace.  The  letter  s^ys :  "We  have  assumed  the 
liabilities  and  beg  to  state  that  your  account  will  be  paid  with- 
in the  next  sixty  days."  This  letter  was  acquiesced  in  by  the 
general  manager  of  the  defendant  with  full  knowledge  of  its 
terms,  and  was  never  repudiated  or  disavowed  by  the  defend- 
ant, after  its  general  manager  and  principal  stockholder  had 
knowledge  of  it,  but  on  the  contrary  it  was  ratified  and  ap- 
proved by  Case,  who  conducted,  as  he  testifies,  all  the  business 
of  the  defendant.  If  the  writing  and  mailing  of  the  letter 
was  unauthorized  at  the  time  it  was  written,  as  it  is  claimed, 
it  was  thus  ratified  and  confirmed.    Atwater  v.  American  Ex- 
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change  Natl.  Bank,  152  111.  605 ;  Lake  St.  Elev.  R.  E.  Co.  v. 
Canniehael,  184  111.  348 ;  Eagland  v.  McFall,  137  id.  81. 

In  our  opinion  the  evidence  sustains  the  judgment  which  is 
accordingly  affirmed. 

Affirmed* 


Siegfried  Rosenberg  et  aL,  Defendants  in  Error,  v.  Nicholas 
J.  Pritzker,  PlaintifiE  in  Erron 

Gen.  No.  14,610. 

1.  Justice  of  the  peace — ichai  does  not  affect  jurisdiction  of  cir- 
cuit court  upon  appeal  from.  If  an  appeal  has  been  duly  perfected  be- 
fore a  justice  of  the  peace  the  fact  that  he  does  not  file  the  papers  in 
the  circuit  or  superior  court  for  upwards  of  nine  years  does  not  affect 
the  jurisdiction  of  such  court  when  such  justice  does  so  file  them; 
and  when  the  appeal  is  dismissed  by  such  court  the  judgment  of  such 
justice  becomes  effective  for  purposes  of  enforcement. 

2.  Justice  op  the  peace — when  defective  transcript  confers  juris- 
diction of  appeal.  A  transcript  bearing  a  date  antecedent  to  the  fil- 
ing of  the  appeal  bond  though  defective  is,  in  the  absence  of  objection 
thereto,  sufficient  to  confer  jurisdiction  upon  the  circuit  or  superior 
court  to  dispose  of  the  appeal  perfected. 

3.  Statute  of  limitations — when  seven-year  statute  applying  to 
justice's  judgment  tolled.  If  an  appeal  bond  has  been^  duly  filed  with 
the  justice  rendering  the  judgment,  the  running  of  the  statute  is  tolled 
until  the  final  disposition  of  such  appeal. 

Action  commenced  before  justice  of  the  peace.  Error  to  the  Superior 
Court  of  Cook  county;  the  Hon.  Ben  M.  Smith,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1909.  Afiirmed.  Opinion  filed 
June  30,  1910. 

Louis  Greenberg,  for  plaintiff  in  error. 

WoLFSOHN  &  Wali.brunn,  for  defendants  in  error. 

Mr.  Presiding  Justice  Holdom  delivered  the  opinion 
of  the  court. 

Defendant  by  the  writ  of  error  sued  out  in  this  cause 
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seeks  a  reversal  of  a  judgment  of  the  Superior  Court  entered 
February  24,  1908,  dismissing  his  appeal  from  a  judgment 
of  a  justice  of  the  peace  for  Cook  county  for  want  of  prose- 
cution with  procedendo  and  awarding  statutory  damages  in 
the  sum  of  $12.88  for  delay,  together  with  costs. 

The  facts  in  brief  are:  Plaintiffs  recovered  a  judgment 
February  15,  1898,  against  defendant  for  $128.80  and  costs 
before  a  justice  of  the  peace  for  Cook  county.  He  perfected 
an  appeal  from  that  judgment  to  the  Superior  Court  by  fil- 
ing with  the  justice  an  appeal  bond  with  surety,  dated  March 
4,  1898,  which  the  justice  approved.  The  justice  failed  to 
file  the  appeal  bond  with  a  transcript  in  the  clerk's  office  of 
the  Superior  Court  promptly,  as  required  by  statute,  but 
delayed  until  October  22,  1907.  The  cause  was  in  due 
course  called  for  trial  and  defendant  failing  to  appear  the 
judgment  under  review  was  rendered  by  default 

Two  errors  are  assigned  for  reversal:  First,  the  court 
was  without  jurisdiction  to  entertain  the  appeal,  because  9 
years,  8  months  and  7  days  elapsed  between  the  filing  of  the 
appeal  bond  with  the  justice  and  its  filing  in  the  clerk's  of- 
fice of  the  trial  court;  second,  the  transcript  was  so  de- 
fective as  to  be  insufficient  to  support  the  judgment 

First  The  appeal  of  defendant  from  the  justice  to  the 
Superior  Court  was  perfected  when  the  bond  was  filed  and 
approved  by  the  justice  who  rendered  the  judgment  appealed 
from.  The  law  cast  no  duty  on  plaintiff  in  relation  to  that 
appeal.  Where  there  is  no  duty  there  can  be  no  laches. 
While  primarily  it  was  the  duty  of  the  justice  to  file  the  bond 
with  a  transcript  seasonably  and  thereby  perfect  the  appeal, 
yet  it  being  defendant's  appeal  it  was  for  him  to  see  that 
the  proper  steps  were  taken  by  the  justice  to  bring  the  case 
into  the  jurisdiction  of  the  court  to  which  the  appeal  had 
been  prayed  and  granted.  While  it  is  true  plaintiffs  could 
have  coerced  the  justice  into  doing  his  duty  by  compelling 
him  to  file  the  bond  and  transcript,  yet  failure  to  avail  of  a 
power  at  their  command  did  not  deprive  them  of  any  legal 
right  It  is  a  strange  doctrine  indeed  that  is  here  attempt- 
ed to  be  invoked,  and  while  it  hae  the  merit  of  novelty  it 
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has  none  other.  The  logical  result  of  defendant's  contention 
is  that  the  utter  failure  of  defendant  to  prosecute  his  appeal 
in  the  manner  prescribed  by  the  statute  results  in  the  ex- 
tinction of  the  judgment,  and  in  that  way  defendant  profits 
through  his  failure  to  do  that  which  the  law  cast  upon  him 
and  which  he  bound  himself  by  the  terms  of  his  appeal  bond 
to  do.  The  justice  in  perfecting  the  appeal  was  but  the 
agent  of  defendant,  and  if  he  was  guilty  of  laches,  such 
laches  is  imputable  to  defendant  and  not  to  plaintiffs.  The 
failure  of  plaintiffs  to  exercise  their  power  of  coercion  in 
compelling  defendant  to  perfect  his  appeal  can  in  no  way 
be  construed  as  an  abandonment  of  the  judgment  or  mili- 
tate against  any  of  their  rights.  The  appeal  being  perfect- 
ed by  the  filing  of  the  appeal  bond,  it  was  defendant's  duty 
to  prosecute  the  appeal  as  provided  by  the  statute,  and  to  not 
only  cause  the  appeal  to  be  docketed  in  the  Superior  Court, 
but  to  follow  it  in  all  of  its  subsequent  stages.  From  the 
time  of  the  filing  of  the  appeal  bond  until  the  final  disposi- 
tion of  the  appeal  by  the  Superior  Court,  the  seven  year 
statute  of  limitation  was  arrested.  The  docketing  of  the 
case  in  the  Superior  Court  was  not  essential  to  arrest  the 
running  of  the  statute.  The  negligence  of  the  justice  in  fail- 
ing to  file  the  bond  in  the  Superior  Court  within  the  statu- 
tory time  did  not  defeat  the  appeal.  Beardsley  v.  Hill,  61 
111.  364;  Boyd  v.  Kocher,  31  ib.  295.  While  it  is  true  that 
a  cause  cannot  be  said  to  be  pending  in  a  court  until  it  is 
docketed  so  that  the  court  has  jurisdiction  to  enter  an  order 
in  the  case,  still  such  rule  in  no  way  affects  the  fact  that  an 
appeal  perfected  by  filing  a  bond  with  the  justice  stays  all 
further  proceedings  before  the  justice  until  final  disposition 
of  such  appeal. 

Second.  The  transcript  of  the  justice  was  defective  in 
that  it  was  certified  as  of  a  date  one  month  prior  to  filing 
the  appeal  bond.  The  transcript  in  appeal  cases  takes  the 
place  of  a  declaration  in  an  original  case  and  vests  the  court 
with  jurisdiction  of  the  subject-matter  of  the  cause.  While 
the  transcript  was  defective  in  the  particular  mentioned,  it 
was  sufficient,  unobjected  to,  to  give  the  court  jurisdiction  to 
Vol..  gvu.— 30. 
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enter  the  judgment  it  did.  On  motion  the  court  would 
have  ordered  the  defect  to  be  remedied.  Fink  v.  Disbrow, 
69  111.  76;  McNichols  v.  Hunt,  43  111.  App.  451.  But  fail- 
ure to  move  the  court  did  not  affect  its  jurisdiction,  which 
the  filing  of  the  transcript,  though  defective,  gave  it.  This 
principle  clearly  appears  in  Maple  v.  Havenhill,  37  111.  App. 
311.  The  court  having  jurisdiction,  the  judgment  was  not 
void.  The  transcript  though  defective  was  sufficient  to  serve 
as  plaintiffs'  pleading  for  jurisdictional  purposes,  and  the 
court  having  jurisdiction  of  the  person  of  defendant  and  the 
subject-matter  of  the  appeal,  and  defendant  having  failed  to 
appear  and  defend  when  the  case  was  called  for  trial,  he  can- 
not be  heard  to  complain  on  review  as  to  any  formal  defect 
in  the  proceedings.  Defendant  could  avail  of  nothing  but 
a  lack  of  jurisdiction  rendering  the  judgment  void.  The  Su- 
perior Court  having  jurisdiction  to  enter  the  judgment  un- 
der review,  its  judgment  is  affirmed. 

Affirmed. 


The  People  of  the  State  of  Illinois,  Defendant  in  Error, 
V.  Emma  Perry,  Plaintiff  in  Error. 

Gen.  No.  14,754. 

Municipal  coubt — when  without  jurisdiction.  The  Municipal  Court 
has  no  jurisdiction  to  proceed  by  information  to  the  trial  of  a  perBon 
accused  of  petit  larceny. 

Proceeding  by  information.  Error  to  the  Municipal  Court  of  Chicago ; 
the  Hon.  Judbon  F.  Going,  Judge,  presiding.  Heard  in  this  court  at 
the  March  term,  1909.    Reversed.    Opinion  filed  June  30,  1910. 

J.  Gray  Lucas,  for  plaintiff  in  error. 

John  E.  W.  Wayman  and  Clifford  G.  Eoe,  for  defend- 
ftftts  in  error. 
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Mb.  Presiding  Justice  IIoldom  delivered  the  opinion  of 
the  court. 

Emma  Perry,  the  plaintiff  in  error,  was  proceeded  against 
by  information  in  the  IMunicipal  Court  of  Chicago,  charged 
with  having  committed  the  crime  of  petit  larceny.  She  was 
arrested  and  arraigned  before  the  bar  of  the  Municipal 
Court,  and  pleading  guilty  to  the  charge  was  fined  one  dol- 
lar and  ordered  to  be  confined  in  the  House  of  Correction 
for  six  months  and  also  condemned  to  pay  the  costs  of  the 
prosecution. 

We  are  not  concerned  with  the  assignments  of  error  or  the 
arguments  of  counsel  discussing  them,  because  since  suing 
out  the  writ  of  error  the  Supremo  Court  hold  in  People  v. 
Jennie  Russell,  245  111.  268,  that  under  existing  legislation 
the  crime  of  petit  larceny  can  only  be  prosecuted  under  an 
indictment  by  a  grand  jury.  Consequently  the  Municipal 
Court  had  no  jurisdiction  to  proceed  by  information  to  the 
trial  of  plaintiff  in  error  for  petit  larceny.  Jurisdicton  of 
the  subject-matter  is  indispensable  to  sustain  a  conviction. 

The  judgment  of  the  Municipal  Court  is  reversed. 

Beversed. 


Equitable  Mutual  Fire  Insurance  Company,  Defendant  in 
Error,  v.  A.  L.  McCrae,  Plaintiff  in  Error. 

Gen.  No.  15.073. 

1.  Evidence — effect  of  admissions  against  interest.  Admissions 
against  interest  form  the  strongest  character  of  proof. 

2.  Verdicts — when  not  disturbed.  A  verdict  will  not  be  set  aside 
on  review  as  against  the  weight  of  the  evidence  unless  clearly  and  mani- 
festly so. 

3.  CoBPOBATiONS — when  foreign  insurance  company  not  doing 
husiness  in  this  state  contrary  to  statute.  If  a  foreign  insurance  com- 
pany unauthorized  to  do  business  in  this  state  issues  policies  through 
a  licensed  broker  acting  pursuant  to  the  statute  authorizing  the  ob- 
taining by  such  a  broker  of  policies  issued  by  foreign  insurance  com- 
panies unauthorized  to  do  business  in  this  State,  such  foreign  insur- 
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ance  company  is  not  doing  business  in  this   State  contrary  to  the 
statute. 

4.  AOENCT — what  does  not  absolve  agent  from  obligation  to  account 
for  moneys  received  for  the  <iccount  of  his  principal.  The  breach 
of  a  contract  with  an  agent  consisting  in  failing  to  place  to  his  credit 
a  deposit  of  money  for  certain  purposes,  does  not  absolve  such  agent  from 
the  obligation  of  accounting  for  and  paying  over  to  the  principal  guilty 
of  such  breach  money  collected  for  its  account. 

Assumpsit.  Error  to  Municipal  Court  of  Chicago;  the  Hon.  Max 
Ebkbhabiw,  Judge,  presiding.  Heard-  in  this  court  at  the  October 
term,  1908.    Affirmed.    Opinion  filed  June  30,  1010. 

OssiAN  Cameron,  for  plaintiff  in  error. 

Frederick  A.  Brown  and  Willla^m  E.  T.  Ewen,  Jr., 
for  defendant  in  error. 

Mr.  Presiding  Justice  Holdom  delivered  the  opinion  of 
the  court 

This  is  an  appeal  from  a  judgment  of  the  Municipal 
Court  of  Chicago  for  $2688.45  rendered  in  a  case  of  the 
"first  class'^  upon  the  verdict  of  a  jury,  after  the  overruling 
of  motions  for  a  new  trial  and  in  arrest  of  judgment.  The 
relation  of  the  parties  to  each  other  was  that  of  principal 
and  agent,  and  the  monies  sought  to  he  recovered  were  such 
as  defendant  had  received  as  agent  for  the  plaintiff,  his 
principal 

Plaintiff  is  a  corporation  chartered  hy  the  Province  of 
Quebec  in  the  Dominion  of  Canada  to  do  a  fire  insurance 
business  and  maintains  its  principal  oflBce  in  Montreal.  It 
was  not  licensed  to  do  business  in  Illinois  under  the  statutes 
of  this  State  relating  to  the  licensing  of  foreign  corporations 
to  do  business  in  this  State.  Defendant  was,  on  his  own 
request,  made  the  agent  of  plaintiff  to  represent  it  in  this 
State,  with  authority  to  issue  insurance  policies  covering 
losses  by  fire.  An  Act  of  the  State  legislature  in  force  July 
1,  1903,  and  now  forming  a  part  of  chapter  73,  Revised 
Statutes,  title  "Insurance",  provides  for  the  licensing  of 
brokers  tP  write  fire  insurance  policies  in  fire  insurance  conj- 
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panies  not  authorized  to  do  business  under  the  laws  of  this 
State.  Two  per  cent,  of  gross  premiums  are  by  the  terms  of 
the  Act  made  payable  by  such  unauthorized  companies  to 
the  Insurance  Superintendent  of  the  State,  and  is  in  the  na- 
ture of  a  tax  to  the  State  for  the  privilege  of  writing  what 
is  denominated  "surplus  line  insurance".  Defendant  was 
licensed  under  this  Act  as  a  broker  or  agent  to  procure  fire 
insurance  in  such  unauthorized  companies  and  as  such  brok- 
er or  agent  represented  plaintiff  and  wrote  for  it  policies  of 
fire  insurance  and  received  for  it  premiums  on  such  policies 
from  the  insured.  The  amount  of  the  judgment  represents 
premiums  received  by  defendant  for  such  insurance  pre- 
miums less  his  lawful  commissions  and  charges.  The  dec- 
laration is  embraced  within  the  common  counts.  To  this 
declaration  defendant  interposed,  1st,  a  plea  of  the  general 
issue ;  2nd,  that  plaintiff  had  failed  to  comply  with  the  for- 
eign incorporation  statute  and  was  therefore  not  entitled  to 
maintain  any  action  in  the  courts  of  this  State;  3rd,  that 
plaintiff  had  failed  to  comply  with  that  part  of  its  contract 
which  provided  for  the  deposit  of  $4,000  to  the  credit  of 
defendant  in  a  Chicago  bank;  4th,  that  all  premiums  col- 
lected for  plaintiff  had  been  paid  to  it  by  defendant,  and 
that  it  was  indebted  to  him  in  the  sum  of  $206 ;  5th,  a  claim 
for  $5,000  damages  for  plaintiff's  alleged  breach  of  its  con- 
tract with  defendant.  Issues  were  duly  joined  on  the  pleas. 
No  contention  of  any  material  moment  is  made  on  the  plead- 
ings, but  defendant  predicates  his  right  to  a  reversal  of  the 
judgment  on  the  refusal  of  the 'trial  court  to  hold  that  the 
plea  of  failure  to  comply  with  the  statute  regulating  the 
doing  of  business  in  this  State  by  foreign  corporations  was 
a  sufficient  defense,  and  in  holding  that  the  Act  of  July  1, 
1903,  exonerated  such  unauthorized  companies  from  fur- 
ther compliance  with  the  insurance  laws  of  the  State;  that 
the  court  should  have  directed  a  verdict  at  the  close  of  plain- 
tiff's proofs  and  awarded  a  new  trial;  that  the  trial  judge 
erred  in  his  rulings  upon  the  evidence  and  in  instructing  the 
jury  upon  the  law  of  the  case. 

Plaintiff  had  made  out  a  prima  facie  case  when  it  rested 


Digitized  by 


Google 


470  Appellate  Couets  of  Illinois. 

Equitable  Mut.  F.  Ins.  Co.  v.  McCrae,  166  111.  App.  467. 

and  the  motion  to  direct  a  verdict  was  therefore  properly  de- 
nied. Lacking  countervailing  proof,  the  evidence  justified 
a  verdict  for  the  amount  recovered.  In  this  condition  of 
the  record,  the  trial  judge  had  no  lawful  right  to  interpose 
his  judgment  as  to  what  the  evidence  tended  to  prove,  but 
rightfully  left  the  determination  of  the  facts  to  be  extracted 
from  such  evidence  to  the  jury  whose  province  it  was  to 
weigh  the  testimony  and  therefrom  say  what,  in  their  judg- 
ment, it  proved.  The  amount  of  premiums  collected  by  de- 
fendant, together  with  disbursements  made  on  account  of 
plaintiff,  including  defendant's  commissions,  being  founded 
upon  the  reports  and  statements  furnished  by  defendant  to 
plaintiff,  being  in  the  nature  of  admissions  against  interest, 
formed  the  strongest  character  of  proof,  and  after  their  re- 
ceipt in  evidence  defendant  had  cast  upon  him  the  burden 
of  rebutting  the  same  by  evidence  suflScient  to  overcome  its 
probative  force,  in  order  to  entitle  him  to, a  verdict  in  his 
favor.  This  he  clearly  failed  to  do.  If  any  premiums  ap- 
pearing in  defendant's  reports  or  statements  had  been  re- 
turned or  policies  accoimted  for  canceled,  and  any  other 
item  of  credit  claimed  by  defendant,  it  was  incumbent  upon 
hhn  to  bring  forward  evidence  of  such  facts  of  a  satisfactory 
and  convincing  character.  These  matters,  including  the 
counter  claim  of  defendant  and  damages  for  an  alleged 
breach  of  contract,  were  all  for  the  determination  of  the 
jury,  and  as  we  can  readily  reconcile  the  verdict  as  being 
sustained  by  the  proofs,  and  are  unable  to  say  that  such  ver- 
dict is  manifestly  against  the  weight  of  the  evidence,  we  are 
not  permitted  to  disturb  it. 

We  think  it  clear  that  chapter  73,  Kevised  Statutes,  in 
so  far  as  it  may  seem  to  be  in  conflict  with  the  Act  of  July 
1,  1903,  supra,  in  relation  to  non-resident  fire  insurance  cor- 
porations, is  inapplicable  to  this  case,  as  likewise  are  sec- 
tions 67g  and  67h  of  chapter  32,  Eevised  Statute,  title  "Cor- 
porations." Were  it  otherwise  the  contentions  of  defendant 
must  control  our  decision.  The  plain  language  of  the  Act 
of  1905  supra  inhibits  our  holding  dtherwise  than  that  so 
far  as  companies  whose  policies  the  Act  authorizes  may  be 
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issued  by  the  agent  or  broker  licensed  by  the  State,  they  are 
exempt  from  the  provisions  of  the  other  statutory  regula- 
tions affecting  non-resident  insurance  companies-  The  title 
of  the  Act  makes  that  clear.  It  relates  to  "unauthorized 
companies",  which  by  a  fair  interpretation  of  this  unambigu- 
ous language  means  companies  which  but  for  the  Act  would 
be  unable  to  issue  their  policies  within  the  limits  of  this 
State.  It  was  evidently  made  to  meet  a  condition  of  em- 
barrassment to  some  citizens  who  might  otherwise  be  unable 
to  procure  from  other  companies  a  needed  amount  of  insur- 
ance; so  that  such  insurance  has  been  colloquially  referred 
to  as  "surplus  line  insurance";  that  is,  insurance  in  excess 
of  the  line  obtainable  from  companies  authorized  to  do  busi- 
ness in  this  State.  Such  companies  become  additional  under- 
writers of  fire  insurance  and  supplemental  to  those  compan- 
ies regularly  doing  business  in  this  State  under  the  general 
statutes  governing  and  controlling  fire  insurance  companies. 
The  language  of  the  Act  is  in  part  "that  the  Superintendent 
of  Insurance  in  consideration  of  the  yearly  payments  of  two 
hundred  dollars  *  *  may  issue  to  citizens  of  this  State 
a  license,  revokable  at  any  time,  permitting  the  party  named ' 
in  such  license  to  act  as  agents  to  procure  policies  of  fire 
insurance  from  corporations  *  *  which  are  not  author- 
ized to  do  business  in  this  State".  Before  issuing  any  pol- 
icy of  "unauthorized  companies"  the  licensed  agent  must 
make  an  affidavit  and  file  it  with  the  Superintendent  of  In- 
surance setting  forth  that  "the  licensed  agent  is,  after  dili- 
gent effort,  unable  to  procure  the  amount  of  insurance  re* 
quired  to  protect  the  property  described  in  said  affidavit  from 
the  insurance  companies  duly  authorized  and  licensed  to  do 
business  in  this  State".  We  therefore  hold,  as  matter  of 
law,  that  plaintiff,  a  non-resident  insurance  company,  in 
issuing  its  policies  through  defendant,  licensed  by  the  State 
as  agent  to  transact  that  kind  of  business,  was  not  doing  busi- 
ness in  this  State  contrary  to  the  statutes. 

The  defendant  challenges  certain  matters,  which  he  caused 
to  be  brought  about,  as  illegal  While  not  conceding  any  il- 
legality in  fact  was  indulged,  still,  as  the  agent  perpetrating 
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the  wnmgy  if  any  there  was,  he  cannot,  under  elemoitary 
principles,  advantage  one  iota  of  his  own  wrong.  Bnt  there 
is  nothing  in  this  record  indicating  any  irr^ularity  on  the 
part  of  plantiff  or  chargeable  to  it  It  was  a  ocmipany  ^'nnr 
authorized"  to  do  business  in  this  state  save  in  virtue  of  the 
1903  Act  9upra.  It  did  its  business  and  wrote  all  its  poli- 
cies through  defendant,  who  was  licensed  by  the  State  for 
just  such  a  purpose.  No  one  was  misled  as  to  the  inability 
of  plaintiff  to  write  insurance  in  the  regular  way.  This 
was  made  apparent  on  the  face  of  every  policy  issued,  the 
following  clause  being  endorsed  on  each :  'This  policy  has 
been  procured  in  accord  with  the  provision  of  an  Act  of  the 
General  Assembly  of  the  State  of  Illinois  regulating  the 
manner  of  obtaining  insurance  in  companies  not  reporting 
to  the  insurance  departmait",  and  they  were  each  signed  by 
defendant  in  the  following  manner :  ''By  A.  L.  McCrae  actr 
ing  under  special  license,  153  LaSalle  Street,  Chicago". 

Defendant  contends  that  plaintiff  agreed  to  deposit  $4,000 
in  a  Chicago  bank  to  the  credit  of  defendant  as  agent,  to  be 
used  by  him  in  paying  claims  under  its  policies  issued  by 
defendant,  although  this  is  denied  by  plaintiff.  But  be  this 
contention  well  taken  or  not,  that  does  not  relieve  defendants 
from  accounting  with  and  paying  to  plaintiff  moneys  re- 
ceived for  premiums,  less  his  lawful  charges  and  commis- 
sions. It  is  not  claimed  that  plaintiff  is  not  financially  re- 
sponsible for  all  liabilities  under  its  policies  written  by  de- 
fendant, or  that  defendant  is  personally  liable  on  any  poli- 
cies written  by  him  for  plaintiff's  account  Consequently 
the  failure  of  plaintiff  to  perform  that  part  of  its  contract, 
if  it  in  fact  so  bound  itself,  would  be  no  defense  to  this 
action  nor  operate  to  put  into  defendant's  pocket  money  col- 
lected by  him  on  plaintiff's  policies,  and  therefore  both  moral- 
ly and  legally  due  to  plaintiff.  Nor  do  we  see  any  merit 
in  the  contention  that  premiums  paid  plaintiff  were  a  trust 
fund  for  the  benefit  of  policy  holders.  The  liability  of  plain- 
tiff is  to  be  measured  by  the  terms  of  each  policy,  and  to  that 
extent  only  is  its  liability  fixed.  The  premiums  paid  were 
the  considerations  supporting  the  liability  so  assumed.     Such 
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liability  might  be  more  or  less  than  the  premiums  paicL  In 
the  event  of  a  fire  loss  it  stands  to  reason  that  such  liability 
would  far  exceed  the  sums  paid  as  premiums.  The  trial 
judge's  ruling  on  the  question  relating  to  where  plaintiff 
was  licensed  to  do  business,  was  without  error,  as  not  perti- 
nent to  or  affecting  defendant's  liability  to  plaintiff  for  pre- 
miums collected  for  it  The  evidence  also  failed  to  estab- 
lish any  right  of  defendant  to  a  set-off  or  for  the  assess- 
ment of  damages  for  an  alleged  breach  by  plaintiff  of  its 
contract  with  defendant.  In  denying  defendant's  motion, 
at  the  close  of  plaintiff's  case,  to  instruct  a  verdict  in  his 
favor,  the  trial  judge  made  the  following  observations :  "This 
is  an  action  between  principal  and  agent.  This  is  not  an  ac- 
tion by  a  company  on  a  policy  against  the  assured.  This  is  an 
action  between  principal  and  agent  and  the  agent  makes  the 
case  for  the  principal  by  admitting  that  he  issued  these  poli- 
cies under  the  statute  and  there  is  a  presumption  that  the 
agent  complied  with  the  statute  when  he  admits  that  the 
policies  were  issued  under  the  statute.  All  the  presumption 
is  in  favor  of  the  validity  of  his  own  acts."  We  think  this 
was  a  practically  correct  statement  supporting  the  ruling  of 
the  court  and  was  without  error. 

Defendant  objects  to  the  following  portion  of  the  trial 
judge's  instruction  to  the  jury:  "Before  touching  on  the 
main  question,  as  far  as  the  law  of  the  case  is  concerned,  the 
court  would  say  that  the  statute  of  the  State  of  Illinois  re- 
quiring insurance  companies  to  be  authorized  to  do  business 
in  this  State,  the  general  statute  does  not  apply  to  the  plain- 
tiff in  this  case,  as  the  business  was  done  under  the  so-called 
surplus  line  law,  which  does  not  require  a  license  of  the  com- 
pany, and  that  the  plaintiff  is,  on  that  score,  not  prohibited 
from  maintaining  this  action."  We  accord  our  concurrence 
to  the  foregoing  as  embodying  a  substantially  correct  state- 
ment of  the  law  on  this  point 

The  record  is  free  from  reversible  error,  and  the  judgment 
of  the  Municipal  Court  is  affirmed. 

Affirmed. 
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Sturges  &  Bum  Manufacturing  Company,  Defendant  in 
Error,  v.  Great  Western  Smelting  &  Refining  Company, 
Plaintiff  in  Error. 

Gen.  No.  15,176. 

1.  Sales — when  breach  of  warranty  does  not  justify  rescission. 
Where  there  is  a  warranty  of  the  goods  sold;  and  there  is  no  fraud 
in  the  sale  and  no  agreement  that  the  goods  may  be  returned,  the  pur- 
chaser cannot  annul  the  contract  of  sale  on  a  claim  of  breach  of  warranty 
without  the  consent  of  the  seller;  in  such  a  case,  in  an  action  for  the 
price  of  the  goods,  the  warranty  and  breach  may  be  shown  by  evidence 
in  mitigation  of  damages. 

2.  Sales — what  essential  to  rescission.  The  actual  tender  of  the 
merchandise  sold  is  indispensable  to  the  exercise  of  the  right  to  rescis- 
sion, where  that  right  exists. 

3.  Tendeb — what  does  not  constitute.  An  offer  by  letter  to  return 
merchandise  is  not  a* tender  thereof. 

Assumpsit.  Error  to  Municipal  Court  of  Chicago;  the  Hon.  John  W. 
Houston,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1909.  Affirmed.  Opinion  filed  June  30,  1910.  Rehearing  denied  July 
7,  1910. 

Eastman,  Eastman  &  White,  for  plaintiff  in  error. 

BuLKLEY,  Gray  &  More,  for  defendant  in  error. 

Mr.  Presiding  Justice  Holdom  delivered  the  opinion 
of  the  court. 

The  record  presents  for  our  review  the  proceedings  which 
terminated  in  a  judgment  for  $850.35  and  costs  in  favor  of 
plaintiff  and  against  defendant.  Defendant  purchased  of 
plaintiff  5436  pounds  of  tin  dross  at  12  cents  and  2529 
pounds  of  terne  dross  at  7  cents,  the  total  price  being  the 
amount  of  the  judgment.  The  purchasing  agent  of  defendant 
bought  the  dross  on  inspection  at  the  plant  of  plaintiff  and  de- 
fendant subsequently  took  the  dross  away  from  the  plant  of 
plaintiff  in  its  own  conveyance  and  gave  its  receipt  therefor. 
The  terms  of  the  sale  were  cash  on  delivery.    Defendant  re- 
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fused  payment  on  the  claim  that  the  terne  dross  was  not  as 
represented  nor  according  to  the  sample  tested  by  defendant's 
purchasing  agent.  An  offer  by  letter  was  made  to  return  the 
dross,  but  defendant  did  not  return  any  part  of  the  dross  so 
purchased,  but,  as  it  claims,  stored  all  of  the  dross,  less  a 
little  of  it  retained  as  samples,  in  the  Sibley  warehouse.  No 
warehouse  receipt  was  ever  tendered  plaintiff,  and  we  gather 
from  the  evidence  that  the  dross  was  stored  in  the  name  of 
the  defendant.  It  is  clear  from  this  record  that  defendant 
from  the  time  it  took  the  dross  from  plaintiff  has  retained 
possession  of  it  and  that  the  title  has  ever  since  been  and  still 
is  in  defendant. 

Defendant's  defense  of  breach  of  warranty  finds  no  sup- 
port in  the  record.  The  law  on  this  branch  of  the  case  is 
that  where  there  is  a  warranty  of  the  goods  sold,  and  there 
is  no  fraud  in  the  sale  and  no  agreement  that  the  goods  may 
be  returned,  the  purchaser  cannot  annul  the'  contract  of  sale 
on  a  claim  of  breach  of  warranty  without  the  consent  of  the 
seller;  that  in  such  a  case,  in  an  action  for  the  price  of  the 
goods,  the  warranty  and  breach  may  be  shown  by  evidence  in 
mitigation  of  damages.  Underwood  v.  Wolf,  131  111.  425, 
lays  down  the  principle  thus :  "Where,  therefore,  the  vendor 
of  a  warranted  article,  whether  it  be  a  specific  chattel  or  not, 
sues  for  the  price  or  value,  it  is  competent  to  the  purchaser, 
in  all  cases,  to  prove  the  breach  of  the  warranty  in  reduction 
of  damages  and  the  sum  to  be  recovered  for  the  price  of  the 
article  will  be  reduced  so  much  as  the  article  was  diminished 
in  value  by  non-compliance  with  the  warranty.  The  well 
settled  rule  is  stated  that  where  there  is  a  sale  and  delivery 
of  personal  property  in  presenti  with  express  warranty  and 
the  property  turns  out  to  be  defective,  the  vendee  may  receive 
and  use  the  property  and  sue  for  damages  on  a  breach  of  the 
warranty,  or  when  sued  for  the  purchase  price  may  recoup 
such  damages  under  the  general  issue  or  set  them  up  in  a 
special  plea  of  set-off."  Skinner  v.  Mulligan,  56  111.  App. 
47;  Mayer  v.  Automobile  Exchange,  125  ib.  648. 

Defendant's  evidence  is  all  based  on  the  contention  that  it 
had  the  right  to  rescind  the  contract  because  the  dross  was  not 
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of  the  quality  warrantecL  No  attempt  was  made  to  prove 
damages  by  way  of  recoupment  or  set-off,  because  of  the  drosa 
not  being  of  standard  or  represented  quality.  The  defense 
made  by  the  proofs  was  therefore  unavailing. 

In  the  circumstances  of  this  case  defendant  having  taken 
.  away  the  dross  was  in  duty  bound  to  return  it  before  the  con- 
tract could  be  rescinded.  The  actual  tender  of  the  dross  was 
indispensable  to  the  right  to  rescind,  .if  such  right  existed. 
The  offer  by  letter  to  return  was  not  a  tender.  The  rule  is 
aptly  stated  in  Milliken  v.  Skillings,  89  Me.  180,  as  follows: 
"The  word  offer  is  frequently  used  by  courts  and  text-writers 
as  synonymous  with  'tender,'  and  it  may  be  properly  so  used 
with  reference  to  articles  capable  of  manual  delivery  and 
actually  produced.  But  with  respect  to  heavy  articles  of 
merchandise,  situated  at  a  distance  from  the  place  to  which 
they  must  be  transported  if  restored  to  the  vendor,  the  phrase 
'offer  to  return'  is  more  commonly  or  aptly  applied  to  express 
a  willingness,  or  to  make  a  proposal,  to  rescind  the  contract 
and  return  the  goods.  It  is  not  sufficient,  however,  for  a 
buyer,  who  has  taken  delivery  of  the  goods  at  the  vendor's 
place  of  business,  merely  to  express  a  willingness  or  make  a 
proposal  to  return  the  goods,  or  simply  to  give  notice  to  the 
seller  that  he  holds  the  goods  subject  to  his  order,  or  to  re- 
quest him  to  come  and  take  them  back.  But  if  he  would  re- 
scind the  contract  he  must  return  or  tender  back  the  goods 
to  the  seller  at  the  place  of  delivery,  unless  upon  making  the 
offer  so  to  do  he  is  relieved  of  the  obligation,  as  stated,  by  a 
refusal  to  receive  them  if  tendered."  Mundt  v.  Simpkins, 
81  Neb.  1. 

The  judgment  of  the  Municipal  Oourt  being  free  from 
reversible  error  is  affirmed. 

Affirmed. 
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John  F.  Devine,  Administrator,  Plaintiff  in  Error,  v.  The 
Prudential  Insurance  Company,  Defendant  in  Error. 

Gen.  No.  15,195. 

Appeals  and  ebbobs — when  statement  of  facts  stricken.  A  state- 
ment of  facts  or  substitute  for  a  bill  of  exceptions  filed  in  the  Munici- 
pal Court  will  be  stricken  from  the  record  on  appeal  if  it  was  not 
certified  or  filed  within  thirty  days  of  the  time  the  judgment  order 
was  entered,  nor  within  any  extension  of  time  granted  within  such  thirty 
days.  » 

Assumpsit.  Error  to  Municipal  Court  of  Chicago;  the  Hon.  Osoab  M. 
ToBBisoN,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1909.    Affirmed.    Opinion  filed  June  30,  1910. 

Georob  D.  Wellington  and  Dillard  B.  Bakbr^  for 
plaintiff  in  error. 

HoYNB,  O'Connor,  Hoynb  &  Irwin,  for  defendant  in 
error. 

Mr.  Presiding  Justice  Holdom  delivered  the  opinion 
of  the  court. 

Plaintiff  in  error,  in  a  trial  before  the  court  without  the 
intervention  of  a  jury,  suffered  a  judgment  of  ml  capicd  and 
for  costs.  From  that  judgment  a  writ  of  error  was  sued  out 
of  this  court  and  the  record  is  now  before  us  for  review. 

The  errors  assigned  do  not  involve  the  statutory  record  but 
are  confined  to  matters  of  procedure,  such  as  are  preserved  by 
a  statement  of  facts  or  stenographic  report,  etc.,  as  provided 
by  the  Municipal  Court  Act. 

The  judgment  was  entered  October  1,  1908.  On  October 
31,  1908,  a  writ  of  error  from  this  court  was  filed  in  the 
Municipal  Court,  and  plaintiff  in  error  on  that  day  was  given 
thirty  days  additional  time  in  which  to  file  "his  bill  of  ex- 
ceptions and  statement  of  facts."  On  November  28,  1908, 
on  motion  of  plaintiff  in  error  "the  time  for  certifying 
certificate  of  evidence''  was  extended  thirty  days  "from  this 
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date."  On  December  29,  1908,  a  statement  of  facts  certified 
by  the  trial  judge  as  "a  correct  statement  of  the  facts  appear- 
ing upon  the  trial  of  said  cause  and  of  all  questions  of  law 
involved  in  said  cause"  was  signed  and  filed. 

This  cause  comes  within  the  category  of  cases  designated 
under  the  Municipal  Court  Act  as  of  the  "fourth  class." 
Paragraph  6  of  section  23  of  the  Act  supra  makes  it  the  duty 
of  a  judge  entering  a  final  order  or  judgment  within  thirty 
days  thereafter,  or  within  such  further  time  as  may  upon 
application  therefor  within  such  thirty  days  be  allowed  by 
the  court,  to  sign  and  place  on  file  either  a  correct  statement 
of  the  facts  appearing  upon  the  trial  and  of  all  questions  of 
law  and  the  decisions  of  the  court  thereon,  or  a  correct 
stenographic  report  of  the  proceedings  at  the  trial,  etc.  Such 
a  statement  or  report  with  a  certified  copy  of  the  judgment 
and  such  other  papers  as  may  be  specified,  if  any,  constitute 
the  record  to  be  considered  upon  review  by  this  court.  The 
document,  certified  as  above  set  forth,  was  not  certified  or 
filed  within  thirty  days  of  the  time  the  judgment  order  was 
entered  nor  within  any  extension  of  time  within  such  thirty 
days.  The  extension  allowed  within  the  thirty  days  expired 
November  30,  1908,  and  the  document  in  the  record  was 
neither  signed  by  the  judge  nor  filed  with  the  clerk  until 
December  29,  1908. 

Lassers  v.  The  North  German  Lloyd  Steamship  Co.,  244 
HI.  670,  is  to  the  legal  effect  and  purport  that  after  the  lapse 
of  thirty  days,  or  any  extension  granted  within  such  thirty 
days,  from  the  entry  of  final  order  or  judgment,  the  Mu- 
nicipal Court  in  cases  of  the  fourth  and  fifth  classes  loses 
jurisdiction  to  sign  a  statement  of  facts,  stenographic  report, 
or  any  other  document  filling  the  office  of  a  bill  of  excep- 
tions at  common  law.  We  are  not,  therefore,  at  liberty  to 
consider  any  errors  assigned  except  such  as  involve  the  statu- 
tory record,  and  finding  none  there,  the  judgment  of  the  Mu- 
nicipal Court  is  affirmed. 

Affirmed^ 
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James  M.  Ide  et  al.,  trading  as  George  P.  «Ide  &  Company, 
Plaintiff  in  Error,  v,  J.  Brody,  Defendant  in  Error. 

Gen.  No.  15,170. 

1.  Agency — what  not  within  implied  authority  of  sales  agent.    An, 
agent  making  a  sale  of  merchandise  has  no  implied  authority  to  give* 
the  purchaser  an  option  to  return  any  goods  which  he  might  subse- 
quently buy  of  the  principal. 

2.  Sales — when  option  to  return  must  he  exercised.  An  option 
given  to  a  buyer  to  return  goods  if  not  satisfactory  must  be  exercised 
within  a  reasonable  time  and  the  retention  of  the  goods  after  the  lapse 
of  that  reasonable  ^time  must  be  regarded  as  an  acceptance  of  the 
goods  which  renders  the  buyer  liable  for  their  price. 

3.  Sales — lohat  does  not  amount  to  rejection  or  offer  to  return.  A 
complaint  with  respect  to  merchandise  is  not  the  equivalent  of  a 
rejection  thereof  or  an  offer  to  return  the  same. 

Assumpsit.  Error  to  Municipal  Court  of  Chicago;  the  Hon.  Oscab 
M.  TOBBISON,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1909.    Reversed  with  judgment  here.    Opinion  filed  June  30,  1910. 

William  Waltee  Johnston,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  court 
Plaintiff  brought  an  action  of  the  fourth  class  in  the  Mu- 
nicipal Court  to  recover  $192.76  as  a  balance  due  for  goods 
sold  and  delivered  by  plaintiff  to  defendant  from  March, 
1906,  to  July,  1908.  The  cause  was  submitted  to  the  court 
August  27,  1908,  and  there  was  a  finding  and  judgment  for 
the  defendant.  The  statement  of  facts  signed  by  the  trial 
judge  is,  in  part,  as  follows : 

"The  amount  of  plaintiff's  demand  was  stated  by  defen- 
dant to  be  correct.  The  defendant  testified  that  about  three 
years  ago  the  plaintiff's  agent  called  on  him  and  offered  to 
install  tlie  plaintiff's  goods  in  place  of  goods  of  other  makes 
which  the  defendant  had  in  stock;  that  the  defendant  ac- 
cepted the  offer;  that  at  the  same  time  the  agent  said  that 
if  the  plaintiff's  goods  were  not  satisfactory  they  could  be 
returned  at  any  time;  that  the  defendant  from  time  to  time 
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returned  goods  which  were  credited  to  his  account;  that 
shirts  to  the  full  amount  of  plaintiff's  claim  namely,  $192.76, 
were  defective;  that  he  offered  to  return  them  in  the  last 
part  of  July  or  the  early  part  of  August,  1908,  and  that  the 
offer  was  refused;  that  the  shirts  tore,  were  rotten  and  de- 
fective; that  the  shirts  shrank  when  washed,  and  put  in 
evidence  one  shirt  torn  when  it  was  worn  once  by  the  cus- 
tomer ;  that  there  were  several  that  had  torn  similarly/* 

On  cross-examination  the  defendant  testified  that  he  last 
bought  shirts  of  plaintiff  in  October,  1907;  that  he  then 
bought  a  bill  of  goods  amounting  to  $120,  but  could  not  say 
that  the  purchase  did  not  include  articles  other  than  shirts ; 
that  the  only  complaint  he  ever  made  about  the  quality  of 
the  goods  was  made  to  a  salesman  of  plaintiff  in  January, 
1908,  and  that  the  agent  said  he  would  see  his  firm  and  let 
him  know;  that  he  made  no  offer  to  return  the  goods  until 
about  August  1,  1908. 

If  it  be  conceded  that  the  general  language  of  plaintiff's 
agent,  as  testified  to  by  defendant,  gave  to  the  defendant  the 
option  to  return  any  goods  which  were  not  satisfactory  to 
defendant  which  he  might  at  any  time  thereafter  purchase 
of  the  plaintiff,  the  question  is  presented  whether  plaintiff's 
agent  had  authority  to  make  such  a  contract. 

The  principal  who  authorizes  his  agent  to  sell  goods  is 
presumed  to  authorize  him  "to  sell  in  the  usual  manner,  and 
only  in  the  usual  manner  in  which  goods  or  things  of  that 
sort  are  sold."  Story  Agency,  sec.  60.  There  is  here  no 
evidence  tending  to  show  that  the  subsequent  sales  were  made 
by  the  agent  who  made  the  first  sale,  nor  evidence  of  actual 
authority  in  the  agent  who  made  the  first  sale  to  make  a 
contract  in  respect  to  subsequent  sales.  In  Wait  v.  Borne 
et  al.,  123  N.  Y.  692,  it  was  held  that  the  agent's  implied 
authority  to  warrant  the  articles  he  sells  extends  only  to 
goods  he  sells  at  the  time  of  the  warranty  and,  in  the  ab- 
secce  of  express  authority,  his  warranty  will  not  extend  to 
subsequent  sales  made  by  his  principal.  In  the  opinion  in 
that  case,  Peckham,  J.,  said:  "But  nowhere  is  there  any 
rule  Ifiid  down  that  I  have  been  able  to  find,  enlar^ng  the 
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scope  of  the  agent's  power  to  warrant  beyond  the  necessities 
of  the  case,  or  so  as  to  include  subsequent  sales  not  made  by 
himself,  but  by  his  principal.  It  would,  in  my  opinion,  be 
granting  to  an  agent  altogether  too  broad  a  power,  and  it 
would  be  placing  the  principal  too  much  at  the  mercy  of 
the  agent  who,  for  the  purpose  of  accomplishing  a  sale  of  a 
small  amount,  might  lead  his  principals  into  liabilities  of 
which  they  knew  nothing  and  might  know  nothing  until  a 
claim  for  their  settlement  was  presented  to  them.  It  is  not 
necessary  to  grant  to  agents  any  such  extensive  powers  in 
order  that  they  may  accomplish  the  purpose  for  which  they 
are  engaged,  viz:  the  present  sale  by  them  of  an  article 
which  belongs  to  the  principal.  Public  policy,  I  think,  for- 
bids any  such  inferential  powers,  and  if  vendees  seek  to 
place  liabilities  of  that  nature  upon  principals,  it  is  not  too 
much  to  require  that  they  should  show  actual  authority  of 
the  agent  to  make  such  contracts."  The  reasons  given  for 
the  conclusion  reached  apply  with  equal  force  to  a  contract 
of  an  agent  giving  the  purchaser  the  right  to  return  goods 
subsequently  purchased  of  the  principal.  We  think  that  the 
evidence  fails  to  show  any  authority  in  the  agent  to  make  a 
contract  giving  the  defendant  the  option  to  return  the  shirts 
in  question. 

But  if  the  authority  of  the  agent  be  also  admitted,  still 
the  plaintiff  was,  on  the  evidence,  entitled  to  judgment.  Ad 
option  given  to  a  buyer  to  return  goods  if  not  satisfactory 
must  be  exercised  within  a  reasonable  time  and  the  retention 
of  the  goods  after  the  lapse  of  that  reasonable  time  must  be 
regarded  as  an  acceptance  of  the  goods  which  renders  the 
buyer  liable  for  their  price.  Childs  v.  O'Donnell,  84  Mich. 
533 ;  Benjamin  on  Sales,  Bennett's  ed.,  p.  569.  The  words 
"at  any  time"  in  the  connection  in  which  they  were  used  by 
plaintiff's  agent,  only  entitled  the  defendant  to  return  the 
goods  within  a  reasonable  time  after  they  were  received. 
Park  V.  Whitney,  148  Mass.  278. 

The  complaint  made  by  defendant  of  the  goods  in  Janu- 
ary, 1908,  did  not  amount  to  a  rejection  of  or  offer  to  return 
the  goods,  and  may  be  disregarded.  August  1,  1908,  when 
Vol.  clvl — 31. 
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defendant  first  offered  to  return  the  shirts,  he  had  had  all  of 
them  in  his  possession  for  nine  months  and  a  portion  of  them 
for  a  still  longer  time.  The  offer  to  return  was  not  made 
within  a  reasonable  time  after  the  shirts  were  received,  and 
thereby  the  defendant's  right  to  return  the  same,  if  he  had 
such  right,  was  lost  and  he  became  liable  to  the  plaintiff  for 
their  price. 

The  judgment  of  the  Municipal  Court  will  be  reversed 
with  judgment  here  for  the  plaintiff  for  $192.76  and  costs 
of  this  court  and  of  the  Municipal  Court  against  the  defen- 
dant 

Beversed  with  judgment  here  for  the  plaintiff. 


Albert  Fuchs,  Plaintiff  in  Error,  v.  I.  E.  Block,  Defendant 

in  Error. 

Gen.  No.  15,179. 

LAin>LOBD  AND  TENANT — when  party  signing  lease  not  liable  for  rm^ 
One  who  joins  in  the  execution  of  a  lease,  which  lease  is  a  complete  con- 
tract between  the  lessor  and  lessee  mentioned  therein  is  not  obligated 
thereby  for  the  rent  accuring  under  such  lease  if  such  person  ia  in  no- 
wise referred  to  in  the  body  thereof. 

Assumpsit.  Error  to  Municipal  Court  of  Chicago;  the  Hon.  Fbed- 
ESiCK  L.  Fake,  Jr.,  Judge,  presiding.  Heard  in  this  court  at  the  Mareh 
term,  1900.    Affirmed.    Opinion  filed  June  30,  1910. 


B.  M.  Shapfnee,  for  plaintiff  in  error. 

Blum  &  Blum,  for  defendant  in  error. 

Me.  Justice  Bakee  delivered  the  opinion  of  the  court 
Plaintiff  brought  an  action  in  the  Municipal  Court  against 

John  Terrell  and  I.  E.  Block  to  recover  $225  rent  on  a  lease. 

The  lease  begins  as  follows:     "This  agreement  made,  etc.. 
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between  Albert  Fuchs,  party  of  the  first  part,  and  John  Ter- 
relly  party  of  the  second  part/'  etc.,  and  is  signed: 

"Albert  Fuchs       [Seal] 
John  Terrell  [Seal] 

I.  E.  Block  [Seal]" 

Terrell  was  not  served  with  summons.  Block  entered  an 
appearance.  Plaintiff  put  in  evidence  the  lease,  which  con- 
tains a  covenant  by  the  party  of  the  second  part  to  pay  certain 
rent.  It  was  admitted  that  the  signature  of  Block  to  the 
instrument  was  genuine.  The  court  held  that  because 
Block's  name  did  not  appear  in  the  body  of  the  instrument 
he  was  not  bound  by  the  covenants  of  the  lease,  and  gave 
judgment  for  the  defendant. 

The  instrument  is  a  complete  contract  between  Fuchs  and 
Terrell,  and  Block's  name  is  not  mentioned  in  the  body  of 
the  instrument. 

In  Lancaster  v.  Koberts,  144  HI.  213,  it  was  held  that 
"when  a  third  person  merely  annexes  his  name  to  a  contract 
which  in  the  body  of  it  does  not  mention  him,  and  which 
is  in  itself  a  complete  contract  between  other  parties  who  sign 
it  and  are  mentioned  in  it,  such  third  person  does  not  there- 
by become  a  party  to  the  efficient  and  operative  parts  of  the 
contract."  We  regard  the  decision  in  that  case  as  controlling 
the  decision  in  this  case.  See,  also,  Doyle  v.  Dunne  et  al., 
144  ni.  App.  14. 

The  judgment  of  the  Municipal  Court  will  be  affirmed. 

Afprmed. 


James  G.  Kirk,  Appellant,  v.  Henry  M.  Rich  &  Company, 

Appellee. 

Gen.  No.  15,194. 

1.  Ordinances — validity  of,  requiring  real  estate  hrokert  to  he 
liowued.  An  ordinance  is  valid  which  provides  that  a  broker  who 
conducts  a  business  iu  violation  of  its  provisions  requiring  the  obtain- 
ing of  a  license,  cannot  recover  commissions. 
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2.  Bbokebs  and  factors — when  lack  of  license  precludes  recovery 
of  commissions,  A  license  to  a  real  estate  broker  becomes  effective  from 
the  day  of  its  issuance  and  he  cannot  recover  commissions  for  services 
earned  prior  to  the  issuance  thereof  to  him,  notwithstanding  the  trans- 
action out  of  which  his  claim  for  commissions  arises  was  not  altogther 
concluded  until  after  such  broker  has  received  his  license. 

Assumpsit.  Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon. 
William  N.  Gemmill,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1909.    Affirmed.    Opinion  filed  June  30,  1910. 

William  A.  Moebow,  for  appellant 
EiNGEE,  WiLHAETz  and  LouEE,  for  appellee. 

Me.  Justice  Bakee  delivered  the  opinion  of  the  court. 

Plaintiff,  a  real  estate  broker  in  Chicago,  brought  an  action 
for  commissions  for  procuring  for  defendant  a  tenant  for 
certain  space  in  a  building  in  Chicago.  The  trial  was  by 
the  court  and  resulted  in  a  finding  and  judgment  for  the  de- 
fendant and  plaintijBf  appealed.  The  services  of  the  plaintiff 
in  procuring  a  tenant  for  the  defendant  were  rendered  be- 
tween some  day  in  September  and  October  26,  1907. 
October  30  plaintiff  obtained  from  the  City  of  Chicago  a 
license  to  conduct  the  business  of  broker,  "in  said  city  until 
the  first  day  of  May  next,"  and  paid  therefor  $25,  the  fee 
fixed  for  a  license  for  one  year.  October  31  the  lease  from 
the  defendant  to  the  tenant  was  executed. 

The  ordinance  of  the  city  of  Chicago  makes  it  unlawful 
"for  any  person  to  engage  in  the  business,  or  act  in  the 
capacity  of  a  broker  within  the  city,  without  first  obtaining 
a  license  therefor;"  provides  that  any  person  violating  the 
ordinance  shall  be  fined  not  less  than  $25,  etc. ;  provides  that 
no  license  shall  be  granted  for  a  less  or  longer  period  than 
one  year,  except,  etc.,  and  that,  "every  license  shall  expire 
on  the  last  day  of  April  following  its  issue,"  etc. 

That  the  ordinance  is  valid  and  that  a  broker  who  con- 
ducts business  in  violation  of  its  provisions  cannot  recover 
commissions,  must  be  regarded  as  settled  by  the  decisions  of 
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the  Supreme  Court.    Braun  v.  Cliicago,  110  111.  186;  Banta 
V.  Chicago,  172  id.  204;  Douthart  v.  Congdon,  197  id.  349. 

The  services  of  plaintiff  were  rendered  before  he  obtained 
a  license.  It  is  immaterial  that  after  the  services  were  ren- 
dered and  before  the  lease  was  executed,  he  took  out  a  license. 
Plaintiff  performed  his  part  of  his  contract  with  defendant 
when  he  procured  a  person  willing  and  able  to  accept  a  lease 
on  the  terms  offered  by  the  defendant,  but  his  acts  in  the  per- 
formance of  the  contract  being  unlawful,  they  cannot  be  the 
basis  of  a  recovery. 

The  license  took  effect  from  the  date  it  was  issued  and  can- 
not be  given  a  retroactive  effect  so  as  to  make  valid  acts  of 
the  plaintiff  done  between  May  1  and  October  30,  1907. 
Eckert  v.  CoUott,  46  111.  App.  361 ;  Elsberry  v.  State,  62 
Ala.  8 ;  State  v.  Pate,  67  Mo.  488 ;  Haworth  v.  Montgomery, 
91  Tenn.  16. 

We  find  no  error  in  the  record,  and  the  judgment  is  af- 
firmed. 

Affirmed. 


Frankfort  Marine  Accident  and  Plate  Glass  Insurance  Com- 
pany, Plaintiff  in  Error,  v.  Daniel  Lynch,  Defendant  in 
Error. 

Gen.  No.  15,208. 

IvBxmAKCE—^hen  payment  of  premium  to  agent  pute  policy  in  force, 
14  a  policy  is  delivered  by  the  company  to  an  agent  for  the  purpose 
of  its  delivery  and  the  collection  of  the  premium  thereon  if  such  policy 
is  delivered  to  the  insured  who  pays  the  premium  therefor  to  such  agent, 
the  fact  that  such  agent  fails  to  turn  over  the  premium  so  collected  to 
the  company,  as  well  as  the  fact  that  the  policy  was  issued  without 
prior  application  by  the  insured,  will  not  prevent  its  going  into  effect 
as  against  the  company. 

Error  to  Municipal  Court  of  Chicago;  the  Hon.  W.  W.  Maxwell, 
Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1909.  Af- 
firmed.   Opinion  filed  June  30,  1910. 
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Statement  by  the  Court.  PlaintifiF  issued  to  defendant  a 
policy  insuring  him  against  loss  from  legal  liability  for 
personal  injuries  caused  by  his  horses  and  vehicles  for  one 
year  from  October  29,  1906.  Before  that  policy  was  issued 
one  Laughlin  called  on  defendant  and  asked  to  write  him 
such  a  policy.  Laughlin  said  that  he  would  get  the  best  rate 
he  could,  and  afterwards  returned  and  gave  defendant  a  rate 
which  he  accepted.  Laughlin  afterwards  brought  defendant 
the  policy  and  defendant  paid  him  the  premium,  which  he 
paid  to  plaintiff.  October  1,  1907,  Laughlin  brought  to 
defendant  a  similar  policy  of  the  plaintiff  dated  August  26, 
1907,  insuring  defendant  for  one  year  from  October  29, 
1907,  and  said  to  defendant  that  if  he  would  pay  the 
premium,  $100,  he  would  give  defendant  $5  out  of  his  com- 
mission. Defendant  then  gave  Laughlin  a  check  for  $95, 
payable  to  his  order,  and  Laughlin  delivered  the  policy.  The 
check  was  paid  October  8,  1907.  It  does  not  appear  that 
defendant  saw  Laughlin  after  the  delivery  of  the  first  policy 
until  the  second  was  delivered.  The  application  for  the 
second  policy  was  not  signed  by  the  defendant,  but  below 
the  blank  for  the  signature  of  the  applicant  are  the  words: 

''Broker,  M.  F.  Laughlin. 

"M.  J.  Grogan,  Res.  Sec'y.' * 

Grogan,  the  resident  secretary  of  the  plaintiff,  testified 
that  the  premium  had  not  been  paid  to  plaintiff;  that  he 
did,  not  authorize  Laughlin  to  deliver  the  policy  to  Lynch ; 
''I  signed  one  and  gave  it  to  him  and  knew  that  he  was  de- 
livering the  insurance;''  that  the  policy  was  delivered  to 
Laughlin  and  with  it  a  bill  for  the  premium ;  that  plaintiff 
often  allowed  Laughlin  a  credit  of  forty-five  days,  and  when 
the  premium  was  not  paid  at  the  end  of  that  time  a  further 
statement  was  sent  to  Laughlin.  In  March,  1908,  Grc^an 
asked  Lynch  if  he  had  paid  the  premium  to  Laughlin,  and 
Lynch  answered  that  he  had.  Grogan  said  that  Laughlin 
had  not  turned  in  the  premium  and  that  he  would  see  him 
and  fix  it  up.  March  19,  1908,  plaintiff  wrote  Lynch  cancel- 
ling the  policy  and  enclosing  a  bill  for  $50  for  the  earned 
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premium  and  for  such  earned  premium  this  suit  was  brought. 
A  trial  by  the  court  resulted  in  a  judgment  for  the  defend- 
ant, to  reverse  which  this  writ  of  error  is  prosecuted. 

C.  E.  Heckles  and  Paul  Labmeb,  for  plaintiff  in  error. 

MAYEBf  Meyeb  &  AusTBiAN,  for  defendant  in  error. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the  court. 

There  is  no  evidence  tending  to  show  that  defendant 
authorized  or  requested  Laughlin  to  make  an  application  for 
the  second  policy,  or  that  he  knew  when  he  paid  the  premium 
that  the  application  was  signed  by  Laughlin.  If  from  the  evi- 
dence it  could  be  held  that  Laughlin  was  the  agent  of  the 
defendant  to  procure  the  first  policy,  such  authority  ceased 
when  that  policy  was  procured.  Two  months  before  the  first 
policy  expired  plaintiff  issued  and  delivered  to  Laughlin  the 
second  policy,  charged  the  premium  to  him,  gave  him  a  bill 
therefor,  and  when  he  did  not  pay  the  premium  over  to  the 
company  within  the  period  of  credit  allowed  him,  the  com- 
pany sent  him  another  bill  for  the  premium.  Grogan,  the 
resident  secretary  of  the  plaintiff,  testified  that  he  knew 
when  he  delivered  the  policy  to  Laughlin  that  Laughlin, 
"was  delivering  this  insurance."  He  further  testified  on 
cross-examination  in  part  as  follows :  "I  made  some  effort  to 
collect  this  insurance  premium  from  Mr.  Laughlin.  A  bill 
was  sent  enclosed  with  the  policy.  I  ma,de  some  effort  after 
the  policy  was  issued ;  a  bill  was  sent  several  times,  and  I  had 
some  conversation  with  him  about  it.  He  said  he  was  en- 
deavoring to  collect,  doing  his  best  to  get  the  money  for  the 
company  from  Mr.  Lynch  and  could  not  get  it  * 

Q.  But  he  was  acting  for  you  in  that  capacity,  was  he, 
in  placing  this  insurance  ?  A.  The  premium  usually  comes 
through  the  broker. 

Q.  He  was  acting  for  you  I  say.  Answer  the  question  yes 
or  no.     A.  Yes." 

Four  months  after  the  policy  took  effect  Grogan  asked  de- 
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fendant  if  he  had  paid  the  premium  to  Laughlin,  and  when 
told  that  he  had,  said  he  would  see  Laughlin  and  fix  it  up. 

We  think  that  on  the  evidence  the  trial  judge  might 
properly  find  that  as  between  the  company  and  Lynch, 
Laughlin  was  authorized  to  collect  the  premium  from  Lynch, 
or  on  the  authority  of  the  case  of  The  Lycoming  Ins.  Co.  v. 
Ward,  90  HI.  545,  might  properly  find  that  the  company 
was  estopped  from  claiming  that  the  payment  of  the  premium 
by  Lynch  to  Laughlin  made  on  the  delivery  of  the  policy  was 
not  binding  on  the  company.  The  judgment  of  the  Mu- 
nicipal Court  is  therefore  aj£rmed. 

Affirmed. 


People  of  Ac  State  of  Illinois,  for  use  of  Dr.  I.  J.  Straus, 
Defendant  in  Error,  v.  The  Title  Guaranty  &  Surety  Com- 
pany, Plaintiff  in  Error. 

Gen.  No.  15,  230. 

1.  Municipal  Coubt — what  not  "statement  of  fact9**  or  "ttenograph- 
io  report,"  aa  provided  for  by  Act.  Held,  that  a  document  contained  in 
this  cause  was  neither  a  "statement  of  facts"  nor  a  "stenographie 
report"  such  as  is  provided  for  by  the  Municipal  Court  Act  as  a  sub- 
stitute for  the  common  law  bill  of  exceptions. 

2.  Bonds — when  demand  not  condition  precedent  to  maintenance 
of  action  upon.  In  an  action  upon  a  constable's  bond  brought  long 
after  the  return  day  of  an  execution  for  his  failure  to  make  return 
thereon,  etc.,  a  demand  prior  to  suit  for  money  collected,  is  not  an 
essential  prerequisite  to  the  maintenance  of  the  action. 

3.  Bonds — wJiat  evidence  competent  against  surety.  In  an  action 
upon  a  constable's  bond  the  admission  of  the  constable  that  he  received 
certain  money  under  the  execution  is  admissible  against  the  sureties 
upon  such  bond. 

4.  Res  judicata — when  judgment  upon  constahU^s  bond  not.  If 
an  action  be  brought  upon  a  constable's  bond  and  the  judgment  ren- 
dered thereon  is  only  for  the  damages  of  the  plaintiff  in  that  suit,  it 
is  not  a  bar  to  a  subsequent  action  by  another  plaintiff;  had  judgment 
in  such  case  been  rendered  for  the  penalty  of  the  bond  then  a  party 
having  a  right  of  action  under  such  bond  would  have  a  remedy  in  the 
former  action  by  Mcire  /octoj. 
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Error  to  Municipal  Court  cf  Chicago;  the  Hon.  Isidore  H.  Himes, 
Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1909.  Af- 
firmed.   Opinion  filed  June  30,  1910. 

Shkbiff,  Dent,  Dobyns  &  Freeman,  for  plaintiff  in 
error. 

Cameron  &  Matson  for  defendant  in  error. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  court. 

Defendant  in  error  brought  an  action  of  the  fourth  class 
in  the  Municipal  Court  against  plaintiff  in  error  and  one 
Schmidling.  The  summons  was  returned  not  found  as  to 
Schmidling  and  the  other  defendant  entered  its  appearance. 
The  trial,  by  the  court,  resulted  in  a  judgment  for  the  plain- 
tiff against  the  defendant  corporation  for  $3,000  debt  and 
$10  damages  and  costs,  in  the  usual  form,  to  reverse  which 
this  writ  of  error  is  prosecuted. 

We  do  not  regard  the  "Statement  of  Facts*'  found  in  the 
record  as  either,  "a  correct  statement  of  the  facts  appear- 
ing on  the  trial  and  of  all  questions  of  law  involved  in  the 
ease,  with  the  decision  of  the  court  on  such  questions  of  law," 
within  the  meaning  of  the  Municipal  Court  Act,  or  as  the 
equivalent  of  the  stenographic  report  therein  provided  for. 

It  begins  with  a  statement  that  the  plaintiff  introduced  a 
certified  copy  of  bond  of  Constable  Schmidling,  dated  April 
27,  1905,  signed  by  him  and  the  other  defendant  under  its 
then  name,  but  the  bond  is  not  set  out  nor  is  there  any 
statement  of  its  conditions  or  provisions.  It  then  states  that 
plaintiff  called  a  witness  who  testified  "in  substance"  as 
therein  set  forth;  that  each  party  introduced  certain  docu- 
ments which  are  set  forth  and  that  defendant  called  a  wit- 
ness who  testified  "in  substance"  as  therein  set  forth.  It 
does  not  appear  from  the  instrument  that  it  contains  all  of 
the  evidence,  and  there  is  in  it  no  finding  of  a  fact  either 
ultimate  or  evidentiary.  It  sets  forth  no  ruling  of  the  court 
adverse  to  the  defendant  other  than  the  denial  of  its  motion 
for  a  non-suit  and  to  dismiss  for  want  of  jurisdiction.  The 
grounds  of  reversal  here  urged  are  all  based  on  the  "State- 
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ment  of  Facts''  in  the  record.  That  statement  is  not  a 
"Statement  of  Facts"  because  it  does  not  purport  to  contain 
any  finding  of  facts.  It  cannot  be  regarded  as  the  equiva- 
lent of  the  stenographic  report  provided  for  in  the  Act,  be- 
cause it  does  ifot  purport  to  contain  all  of  the  evidence.  The 
judgment  might  properly  be  affirmed  on  the  ground  that  the 
questions  argued  are  not  saved  for  review  by  the  "Statement 
of  Facts"  in  the  record. 

Both  parties  however  treat  that  statement  as  saving  for 
review  the  questions  argued  in  the  briefs  and  we  will  so 
treat  it. 

We  do  not  think  that  any  demand  was  necessary  Lefore 
bringing  suit  on  the  constable's  bond,  because  the  suit  was 
not  brought  until  long  after  the  return  day  of  the  execution. 
The  evidence  for  the  plaintiff  shows  that  Straus  recovered 
before  a  justice  of  the  peace  a  judgment  against  Brown  for 
$15  and  costs  January  24,  1904,  and  that  an  alias  execution 
was  issued  thereon  May  29,  1906.  Mr.  Cameron  testified 
for  the  plaintiff,  without  objection  on  the  part  of  the  de- 
fendant, that  he  was  an  attorney  of  the  plaintiff  in  the  judg- 
ment; that  about  May  29,  1905,  he  handed  the  execution 
issued  on  said  judgment  to  Schmidling,  "who  subsequently 
stated  to  witness  that  he  collected  $15  under  said  execution; 
that  witness  told  Schmidling  he  would  allow  him  $5  from  the 
proceeds  of  the  execution  for  his  remuneration ;  that  Schmid- 
ling then  agreed  to  pay  over  the  balance  to  witness;  that 
Schmidling  has  never  turned  over  to  him  the  money  collected, 
or  any  part  thereof,  and  that  said  execution  has  never  been 
returned." 

Evidence  of  the  admission  of  the  constable  that  he  had 
collected  $15  under  the  execution  was  good  evidence  against 
the  defendant,  the  surety  on  his  bond.  Magner  v,  Knowles, 
67  111.  325;  Khode  v.  McLean,  101  id.  467;  Swift  v.  Trus- 
tees, 189  id.  584. 

The  evidence  on  the  part  of  the  plaintiff  made  a  prima 
facie  case  against  the  defendant.  The  only  evidence  intro- 
duced by  defendant  was  evidence  that  in  an  action  before 
another  justice  of  the  peace  by  the  People,  etc.,  for  the  use 


Digitized  by 


Google 


Chicago — Fiest  District — June,  1910.  491 

Firminich  v.   Burdine,   166  111.   App.   491. 

of  Duncan  Moore  against  the  defendants  to  this  action,  plain- 
tiff had  judgment  December  16,  1905,  for  $29.70  and  costs, 
-which  was  paid  and  satisfied,  and  the  testimony  of  a  witness 
that  said  judgment  was  recovered  on  the  bond  on  which  this 
action  is  based. 

The  contention  of  plaintiff  in  error  that  the  judgment  so 
recovered  is  a  bar  to  the  present  suit  is  without  merit  If 
the  judgment  was  on  the  bond  sued  on  in  this  case,  the  judg- 
ment should  have  been  for  the  penalty  of  the  bond  as  debt 
and  the  actual  damages  of  the  party  suing  on  the  bond  as 
damages.  If  such  a  judgment  had  been  rendered  the  bene- 
ficial plaintiff  in  this  case  would  have  had  his  remedy  by 
scire  facias  in  that  case.  The  justice's  docket  in  that  case 
shows  that  the  surety  was  served  with  process,  that  the  con- 
stable entered  his  appearance,  that  after  several  continuances 
"the  defendants  defaulted,"  etc. 

To  hold  that  such  a  judgment  as  was  rendered  in  that  case 
is  a  bar  to  this  action,  would  be  to  put  it  in  the  power  of  the 
obligors  in  a  constable's  bond,  and  an  accommodating  plain- 
tiff, who  had  a  right  of  action  on  the  bond,  to  put  it  out  of  the 
power  of  any  other  person  to  maintain  an  action  on  the  bond. 

We  think  the  trial  court  properly  held  that  the  judgment 
in  the  other  action  was  not  a  bar  to  this  action,  and  the  judg- 
ment is  affirmed. 

Affirmed, 


George  and  Emma  Firminich,  Defendants  in  Error,  v. 
Thomas  Burdine  et  al.»  Plaintiffs  in  Error. 

Gen.  No.  15,249. 

1.  FoBCiBLE  ENTBT  AND  DETAINER — what  otnUsum  does  not  affect 
sufficiency  of  complaint.  The  omiaaion  of  the  word  "is"  before  the 
words  "entitled  to  posseBsion''  in  the  complaint  in  forcible  detainer  is 
not  material  and  does  not  affect  the  validity  of  the  judgment  rendered 
in  such  an  action. 

2.  Forcible   entry   and  dktaineb — when   miaprieion   of  clerk   in 
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entering  judgment  totU  not  reveree.  If  as  written  by  the  clerk  a  judg- 
ment in  forcible  detainer  appears  to  have  been  entered  one  year  later 
than  it  actually  was,  the  error  is  immaterial  and  does  not  affect  the 
yalidity  of  the  judgment. 

Assumpsit.  Error  to  Municipal  Court  of  Chicago;  the  Hon.  W.  W. 
Maxwell,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1909.    Affirmed.    Opinion  filed  June  30,  1910. 

J.  Gbay  Lucas,  for  plaintiffs  in  error. 

Allen  G.  Mills,  for  defendants  in  error, 

Mb.  Justice  Fkeeman  delivered  the  opinion  of  the  court. 

PlaintiflFs,  defendants  in  error  here,  filed  in  the  Municipal 
Court  a  complaint  as  follows:  "George  and  Emma  Fir- 
minich complain  to  the  Municipal  Court  of  Chicago  that 
— he — ,  the  said  George  and  Emma  Firminich,  entitled  to 
the  possession  of  the  following  described  premises  in  said 
County,  to-wit,  Eoom  506,  Firminich  Building,  northeast 
comer  Washington  street  and  Fifth  avenue,  Chicago, 
Illinois,  and  that  Thomas  Burdine  and  J.  Gray  Lucas,  un- 
lawfully withholds  the  possession  thereof  from  the  said 
George  and  Emma  Firminich." 

The  statement  of  claim  is  as  follows :  "PlaintiflFs'  claim  is 
for  rent  covering  the  following  period ;  for  a  portion  of  the 
month  of  November  and  for  the  month  of  December,  1908, 
and  for  possession  of  the  following  premises:"  describing 
them,  as  mentioned  in  the  complaint.  A  summons  was  issued 
in  due  form,  summoning  defendants  to  answer  to  plaintiffs 
in  a  claim  for  rent  in  the  sum  of  $42.50,  and  wherefore  they 
unlawfully  withhold  from  plaintiffs  the  possession  of  the  said 
premises,  which  are  again  described.  The  defendants  did 
not  appear  and  judgment  by  default  was  entered  for  posses- 
sion of  the  premises  described  in  the  complaint,  a  writ  of 
restitution  was  ordered  to  issue,  and  judgment  given  for 
the  amount  of  rent  sued  for. 

It  is  claimed  that  the  judgment  based  upon  the  complaint 
18  void  because  of  the  omission  in  the  complaint  of  the  word 
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"is"  before  the  words  "entitled  to  possession;"  The  com- 
plaint sets  forth  that  the  plaintiffs  are  persons  "entitled  to 
the  possession"  of  the  premises  described,  and  it  cannot  be 
construed  otherwise.  The  omission  of  the  word  "is,"  or 
grammatically  in  this  case  "are,"  does  not  obscure  or  other- 
wise affect  the  clear  meaning  of  the  complaint,  which  suf- 
ficiently complies  with  the  statute.  The  case  of  People  v. 
Manns,  146  111.  App.  571,  cited  by  defendants,  is  not  in  point. 
The  omission  of  the  word  "represented"  in  that  case  left  the 
amended  information  fatally  defective  and  meaningless. 
The  omission  here  objected  to  has  no  such  effect.  The  com- 
plaint is  in  accord  with  the  requirements  of  the  forcible 
entry  and  detainer  Act.    E.  S.  chap.  57,  sec.  5. 

It  is  objected  that  the  judgment  purports  to  have  been 
entered  a  year  later  than  it  apparently  was,  that  is  in  1909 
instead  of  1908.  This  is  a  mere  clerical  error,  due  apparent- 
ly to  the  carelessness  of  the  clerk  of  the  Municipal  Court  who 
wrote  up  the  record,  and  not  to  any  fault  of  the  plaintiffs. 
It  would  be  absurd  to  set  aside  this  judgment  on  any  such 
ground  where,  as  here,  from  the  whole  record  the  correct  date 
of  entry  of  judgment  can  readily  be  ascertained. 

The  court  found  the  defendants  guilty  of  unlawfully  with- 
holding possession  from  the  plaintiffs,  who  were  lawfully 
entitled  thereto.  There  is  no  defense  on  the  merits,  no  bill 
of  exceptions,  and  there  are  none  but  technical  objections 
urged  to  the  judgment.     It  will  be  affirmed. 

Affirmed. 


F.  M.  Weyl  et  aL,  Plaintiffs  in  Error,  v.  Southern  Pacific 
Company,  Defendant  in  Error. 

Gen.  No.  15489. 

Common  cabbiebs — when  liahiliiy  terminates.  A  complete  delivery 
of  merchandise  by  the  carrier  to  the  consignee  terminates  the  former's 
liability.  A  complete  delivery  takes  place  if  the  car  containing  the 
merchandise  is  placed  by  the  carrier  upon  the  usual  and  customary 
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place  where  the  consignee  received  consignments  of  freight  in  cars. 
Notice  of  delivery  by  the  carrier  to  the  consignee  is  not  essential  to  the 
termination  of  its  liability.  Nor  does  the  ploeing  of  the  place  of  busi- 
ness of  the  consignee  operate  to  continue  the  liability  of  the  carrier  for 
delivery  made  in  accordance  with  instructions  given. 

Error  to  Municipal  Court  of  Chicago;  the  Hon.  Stephsit  A.  FosrsB, 
Judge,  presiding.  Heard  in  this  court  at  the  March  term^  1909.  Af- 
firmed.    Opinion  filed  July  14,  1910. 

Chables  a.  Butleb^  for  plaintiffs  in  error. 

John  Matnabd  Hablan  and  Oliveb  B.  Wtman,  for  de- 
fendant in  error ;  Lewis  W.  McCandless,  of  counsel. 

Mb.  Pbesiding  Justice  Holdom  delivered  the  opinion  of 
the  court. 

Plaintiffs  prosecute  this  writ  of  error  in  an  effort  to  re- 
verse a  judgment  of  nil  capiat  and  for  costs  against  them, 
rendered  upon  a  verdict  directed  by  the  trial  judge. 

Defendant  is  a  common  carrier  in  the  State  of  California, 
and  plaintiffs  are  engaged  in  business  at  Los  Angeles  in  that 
state.  No  part  of  the  controversy  here  involved  took  place 
within  the  domain  of  this  Commonwealth.  Plaintiffs,  how- 
ever, have  submitted  their  disputes  to  the  arbitrament  of  the 
forum  in  this  jurisdiction.  The  right  so  to  do  has  been  con- 
ceded by  the  decision  in  Simpson  Fruit  Co.  v.  The  Atchison, 
Topeka  &  Santa  Fe  Railway  Co.,  245  111.  696. 

Defendant  undertook  to  convey  for  plaintiffs  a  carload  of 
potatoes  from  Irwindale  in  California  to  Los  Angeles  to  be 
delivered  at  Los  Angeles  to  plaintiffs.  In  the  rear  of  plain- 
tiffs' place  of  business  at  Los  Angeles  there  was  a  spur  or 
switch  track  connecting  with  other  railroad  tracks,  upon 
which  plaintiffs  received  freight  consigned  to  them  by  rail. 
The  building  in  which  plaintiffs  carried  on  their  business 
was  called  the  "Guasti  building"  and  the  spur  track  in  the 
rear  of  the  building  was  called  the  "Guasti  switch  Plain 
tiffs  had  caused  a  sign  to  be  placed  in  the  rear  of  the  building 
adjacent  to  this  switch,  reading  "Place  cars  here.''    The  car- 
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load  of  potatoes  in  question  arrived  in  Los  Angeles  on  the 
morning  of  Saturday,  December  22,  1906,  and  defendant 
telephoned  that  fact  to  plaintiffs'  receiving  clerk,  who  re- 
quested that  the  car  be  placed  on  the  switch  track  in  the  rear 
of  plaintiffs'  place  of  business.  Defendant  complied  with 
this  request  and  so  placed  the  car  on  the  same  day  at  an 
hour  after  plaintiffs  had  ceased  doing  business  for  that  day. 
On  the  following  day,  Sunday,  December  23,  1906,  the  place 
of  business  of  plaintiffs  was  destroyed  by  fire,  and  the  same 
fire  destroyed  the  carload  of  potatoes.  Plaintiffs  sue  defend- 
ant for  the  value  of  the  potatoes  so  destroyed  and  rest  their 
right  of  recovery  upon  the  common  law  liability  of  a  carrier 
to  safely  carry  and  deliver  the  consigned  goods  to  the  con- 
signee. The  judgment  was  rendered  upon  a  verdict  directed 
by  the  trial  judge  upon  the  completion  of  plaintiffs'  proofs, 
on  the  motion  of  defendant,  without  its  offering  any  evidence 
in  refutation  of  the  case  made  by  plaintiffs.  The  evidence 
of  plaintiffs  establishes  the  fact  that  the  switch  upon  which 
defendant  placed  the  carload  of  potatoes  in  question  was  the 
usual  and  customary  place  where  plaintiffs  received  their 
consignments  of  freight  in  cars.  It  is,  however,  contended 
by  plaintiffs  that  it  was  defendant's  duty  to  give  plaintiffs 
reasonable  notice  of  delivery,  so  that  they  might  take  the 
potatoes  into  their  possession,  and  that  such  notice  not  having 
been  given,  defendant's  liability  as  such  carrier  was  not  dis- 
charged at  the  time  of  the  destruction  of  the  potatoes  by  fire. 

We  do  not  think  that  these  contentions  of  plaintiffs  are 
well  taken,  but  on  the  contrary  that  the  conclusion  of  the  trial 
judge  was  in  accord  with  legal  precedent  applicable  to  the 
rights  and  obligations  of  the  parties.  Under  the  evidence  in 
this  record  there  was,  under  the  well  settled  doctrine  of  this 
state,  a  complete  delivery  of  the  potatoes  by  the  carrier  when 
it  placed  the  car  containing  them  upon  the  "Guasti  switch." 
When  that  had  been  done  defendant's  duty  as  carrier  ceased. 

While  it  is  true  that  notice  to  the  consignee  of  the  arrival 
of  the  goods  by  the  carrier  in  this  jurisdiction  is  not  essential 
to  discharge  the  carrier  from  its  common  law  liability  as 
such^  still  it  is  patent  from  the  evidence  that  defendant  not 
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only  gave  notice  of  the  arrival  of  the  potatoes,  but  delivered 
them  in  compliance  with  the  instructions  and  request  of 
plaintiffs'  receiving  clerk,  given  at  the  time  such  notice  nvas 
received.  Upon  such  delivery  it  became  the  duty  of  plain- 
tiffs to  receive  and  care  for  the  potatoes.  Closing  their  place 
of  business  did  not  operate  to  continue  the  liability  of  defend- 
ant after  delivery  in  accord  with  instructions  given.  Plain- 
tiffs' counsel  quote  from  Gregg  v.  I.  0.  R.  R.  Co.,  147  HI. 
551,  as  follows:  ''In  aU  such  cases  the  question  to  be  de- 
termined is  whether  anything  remains  to  be  done  by  the  car- 
rier in  completion  of  the  contract  to  carry  safely  and  deliver 
the  goods  at  the  place  of  destination.  If  there  is,  the  lia- 
bility as  carrier  continues.''  By  parity  of  reasoning,  if 
nothing  remains  for  the  carrier  to  do,  as  in  this  case,  de- 
livery having  been  accomplished,  then  the  liability  of  the 
carrier  ends.  When  properly  analyzed  there  is  nothing  in 
the  many  other  cases  cited  by  counsel  for  plaintiffs  out  of 
harmony  with  this  holding.  There  is  no  contention,  as  we 
understand  the  evidence  or  gather  from  the  argument  of 
counsel,  that  it  was  incumbent  upon  defendant  in  any  circum- 
stances to  do  more  than  it  did  when  it  put  the  car  upon  the 
"Guasti  switch,"  as  directed  by  plaintiffs'  shipping  clerk. 
It  was  no  part  of  defendant's  duty  to  unload  the  car  or  re- 
move the  potatoes  from  it  or  put  them  in  any  other  place. 
But  for  the  fire  occurring,  which  destroyed  them,  it  is 
obvious  plaintiffs  would  have  made  no  further  requests  of 
defendant  in  relation  to  the  potatoes,  and  as  no  further  duty 
rested  upon  defendant  after  delivery,  the  misfortune  which 
resulted  in  their  destruction  by  fire  could  not  have  the  effect 
of  imposing  a  liability  where  none  before  existed.  In  the 
case  of  Porter  v.  Chicago,  R.  I.  &  P.  R.  R.  Co.,  20  111.  408, 
the  earliest  pronunciamento  on  this  subject  by  that  court, 
it  said:  "It  has  been  held,  and  we  think  with  reason,  'that 
the  cases  have  settled  the  question  that  carriers  by  railway- 
are  neither  bound  to  deliver  to  the  consignee  personally  or 
to  give  notice  of  the  arrival  of  goods  to  discharge  the  lia- 
bilities of  common  carrier.'  Redfield  on  Railways,  251." 
The  doctrine  thus  announced  was  approved  and  agc^in  ap- 
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plied  in  C.  &  A.  v.  Soott,  42  ib,  132.  In  a  case  where  house- 
hold goods  arrived  on  the  evening  preceding  the  great  Chi- 
sago Fire  of  1871,  too  late  for  delivery,  and  were  stored  by 
the  carrier  in  a  warehouse  and  destroyed  in  that  disaster, 
the  court  said  in  M.  D.  T.  Co.  v.  Hallock,  64  ib.  284: 
"Whatever  other  courts  may  have  decided  on  this  question, 
it  is  the  settled  doctrine  of  this  court  that  the  liability  of 
a  common  carrier  terminates  with  the  delivery  of  the  goods 
in  a  safe  warehouse,  and  notice  is  not  required  to  be  given 
to  the  consignee."  Other  cases  sustaining  this  doctrine  are: 
I.  C.  K.  R  Co.  V.  Friend,  64  ib.  303;  Anchor  Line  v. 
Knowles,  66  ib.  150 ;  Eothschild  v.  Mich.  C.  R.  R  Co.,  69  ib. 
164.  In  the  case  of  Cahn  v.  M.  C.  R.  R  Co.,  71  ib.  96,  the 
court,  recognizing  that  other  courts  had  held  to  a  contrary 
doctrine,  said:  "We  are  perfectly  well  aware  that  the  rule 
heretofore  laid  down  and  thus  far  adhered  to  by  this  court 
upon  this  subject  is  not  in  harmony  with  the  views  of  the 
courts  in  many  of  the  other  states,  and  as  contended  for  by 
some  respectable  law  writers.  As  was  shown  in  Hallock's 
case,  it  was  however  adopted  many  years  since.  After  an 
examination  of  many  authorities  and  mature  consideration 
by  the  Court,  we  do  not  conceive  that  it  would  be  wise 
or  prudent  to  now  change  it."  With  a  consistency  bom  of 
a  conviction  of  right,  the  doctrine  is  still  adhered  to  by  our 
Supreme  Court  and  given  effect  in  the  subsequent  cases  of 
L  C.  R  R  Co.  V.  Carter,  165  ib.  570;  Gratiot  Street  Ware- 
house Co.  V.  St.  Louis,  A.  &  T.  H.  R  E.  Co.,  221  ib.  418 ; 
and  this  court  applied  the  same  principle  in  C.  B.  L  &  P. 
Ry.  Co.  V.  Kendall,  72  111.  App.  105. 

The  other  questions  argued  become  unimportant  in  the 
light  of  the  views  above  expressed,  and  being  of  the  opinion 
that  the  judgment  of  the  trial  court  does  justice  between  the 
contending  parties  in  accord  with  legal  precedents  obtaining 
in  this  jurisdiction,  the  judgment  of  the  Mimicipal  Court  is 
affirmed. 

YOL.  GLVL— 9^ 
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Frank  R.  Marten^  Defendant  in  Error,  v.  Hermann  Redlich, 
Plaintiff  in  Error. 

Gen.  No.  15,224. 

Municipal  Goubt — when  verdict  not  disturhed.  If  the  verdict  of  the 
jury  finds  sufficient  support  in  the  evidence  and  the  judgment  of  the 
Muncipal  Court  does  substantial  justice  between  the  parties,  a  reversal 
will  not  be  awarded. 

Assumpsit.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
Stephen  A.  Fosteb,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1909.    Affirmed.    Opinion  filed  July  14,  1910. 

Steele  &  Thompson,  for  plaintiff  in  error. 
Henbt  Fbankfuetee,  for  defendant  in  error. 

Me.  Peesiding  Justice  Holdom  delivered  the  opinion  of 
the  court. 

It  would  seem  from  the  evidence  in  this  record  that  the  de- 
fendant represented  to  plaintiff  that  he  had  a  soap  business 
at  191  Fourth  street,  Milwaukee,  Wisconsin,  and  that  the 
soap  was  disposed  of  by  peddling  the  same  through  agents, 
and  that  such  sales  were  made  under  a  "retailer's  license"; 
that  he  would  sell  the  soap,  the  license  and  the  business  to 
plaintiff  for  $257.09 ;  that  the  stock  of  soap  in  Milwaukee 
was  worth  about  $200.  Upon  plaintiff  agreeing  to  buy,  de- 
fendant further  agreed  that  if  plaintiff,  after  paying,  was 
not  satisfied,  he  would  pay  back  to  him  all  the  money  re- 
ceived. Meissner,  a  witness  for  plaintiff,  substantially  corro- 
borated the  latter  statement  when  he  testified  that  defendant 
said  to  plaintiff  in  his  hearing,  "Well,  Mr.  Marten,  if  the 
business  is  not  as  I  represent  it,  or  you  do  not  like  the  busi- 
ness or  you  cannot  make  any  money  out  of  it,  I  am  willing  to 
return  the  money  any  time  you  ask  for  it"  Plaintiff  went 
to  Milwaukee  and  visited  191  Fourth  street,  but  did  not  find 
any  soap  there;  neither  did  he  get  any  "retailer's  license." 
The  agent  of  defendant  at  Milwaukee  paid  him  in  a  check  to 
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defendant's  order  $55,  supposedly  for  soap  sold  from  the  stock 
which  plaintiff  was  supposed  to  have  purchased.  Defendant 
endorsed  this  check  and  plaintiff  obtained  payment  of  it 
The  agent  told  plaintiff  when  he  inquired  for  the  stock  of 
soap  which  defendant  had  represented  was  on  hand  at  Mil- 
waukee, that  there  was  not  any  soap  on  hand,  and  a  search 
by  plaintiff  and  his  witness  Meissner  for  the  soap  said  to  be 
in  Milwaukee  proved  fruitless.  The  cause  was  submitted 
to  a  jury  which  rendered  its  verdict  in  favor  of  plaintiff  for 
the  amount  paid,  less  a  credit  of  $55.  Judgment  was  en- 
tered upon  this  verdict. 

The  evidence  clearly  demonstrates  that  plaintiff  did  not 
receive  what  he  had  bargained  for  with  defendant,  and  that 
he  was,  to  put  it  mildly,  at  least  misled  by  defendant,  who 
failed  either  to  deliver  the  property  which  he  pretended  to 
sell  or  put  plaintiff  in  a  position  where  he  could  by  reason- 
able effort  obtain  possession.  We  are  also  of  the  opinion  that 
defendant  was  liable  on  his  promise  to  return  the  money  paid 
him  by  plaintiff  if  for  any  reason  he  became  dissatisfied  with 
his  bargain.  The  $55  check  payable  to  the  order  of  defend- 
ant may  be  regarded  as  a  payment  on  account  when  he  en- 
dorsed the  check  and  delivered  it  to  plaintiff.  The  conten- 
tions here  involved  are  treated  by  both  parties  as  question  of 
fact  and  not  of  law.  As  such  they  were  fairly  submitted  to 
the  jury.  It  was  therefore  the  province  of  the  jury  to  solve 
by  their  verdict  the  conflict  in  the  evidence.  This  they  have 
done,  and  we  cannot  say  that  such  conclusion  is  contrary  to 
the  manifest  weight  of  the  evidence,  and  consequently  we 
are  not  privileged  to  disturb  it 

On  the  case  as  a  whole  we  think  the  judgment  does  justice 
between  the  parties.  Plaintiff  trusted  defendant  in  the 
whole  matter.  He  bargained  for  something  about  which  he 
had  no  knowledge,  and  paid  his  money,  in  faith  of  the  verity 
of  the  representations  of  defendant,  for  goods  which  he  had 
not  seen.  That  for  which  plaintiff  bargained  he  was  unable 
to  obtain.  He  was  naturally  dissatisfied  and  demanded  a  re- 
turn of  his  money  in  accordance  with  one  of  the  terms  of 
the  bargain  and  in  faith  of  which  he  parted  with  bis  money. 
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In  law  and  conscience  defendant  should  have  returned  the 
money  voluntarily  upon  demand.  Xot  having  done  so,  and 
the  verdict  of  the  jury  finding  sufficient  warrant  in  the  evi- 
dence to  support  it,  the  judgment  of  the  Municipal  Court  is 
affirmed. 

Affirmed. 


Sykes  Steel  Roofing  Company,  Defendant  in  Error,  v.  Abra- 
ham Bernstein  et  aL  Abraham  Bernstein  et  aL,  Plain- 
tiffs in  Error. 

Gen.  No.  15,236. 

1,  Mechanic's  liens — what  essential  to  recovery  of  judgment  by 
auhcontractor  in  assumpsit  against  owner  and  contractor.  A  sub- 
contractor cannot  recover  a  judgment  in  an  assumpsit  suit  against 
the  owner  and  the  contractor  unless  he  has  proved  a  contract  between 
the  owner  and  the  contractor  for  the  work  or  labor  the  subject-matter 
of  the  suit. 

2.  Mechanic's  liens — what  service  of  notice  by  subcontractor  upon 
owner  insufficient.  Such  a  notice  served  through  the  United  States 
mail  by  registered  letter  is  insullicient ;  the  statute  requires  the  service 
to  be  personal,  and  in  this  regard,  the  statute  being  in  derogation  of 
the  common  law,  substantial  performance  of  its  conditions  cannot  be 
dispensed  with  nor  a  recovery  sustained  when  it  appears  a  material  re- 
quirement of  the  statute  has  not  been  observed. 

Assumpsit.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
Henbt  C.  Beitleb,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1909.     Reversed  and  remanded.     Opinion  filed  July  14,  1910. 

Blum  &  Blum,  for  plaintiffs  in  error. 
James  Todd,  for  defendant  in  error. 

Mb.  Presiding  Justice  Holdom  delivered  the  opinion  of 
the  court. 

This  cause  in  the  trial  court  was  by  agreement  of  the  par- 
ties submitted  to  the  presiding  judge  for  trial  without  a 
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jury,  which  trial  resulted  in  a  finding  and  judgment  against 
all  the  defendants,  including  plaintiffs  in  error,  for  $500 
and  costs.  From  the  judgment  Bernstein  &  Wolf  prosecute 
this  writ  of  error. 

While  numerous  errors  are  assigned  and  argued,  we  shall 
confine  our  opinion  within  two  points,  viz:  The  insuf- 
ficiency of  the  proof  to  sustain  the  judgment,  and  the  failure 
to  serve  the  mechanic's  lien  notice  in  compliance  with  the 
statute. 

The  suit  is  in  assumpsit,  brought  by  plaintiff  against  de- 
fendants Bernstein  &  Wolf  as  owners,  and  Eanok  &  Stone, 
alleged  original  contractors,  to  recover  the  contract  price  for 
certain  fire-proof  windows  installed  in  the  building  of  the 
owners  by  plaintiff  under  an  agreement  with  the  contractors 
Hanok  &  Stone.  The  right  to  recover  jointly  against  the 
owner  and  original  contractor  by  plaintiff,  a  subcontractor, 
is  given  by  section  28,  chapter  82,  Rev.  Statutes,  title, 
"Liens",  and  is  most  often  designated  as  the  "Mechanics 
Lien  Act." 

A  subcontractor  cannot  recover  a  judgment  in  an  assump- 
sit suit  against  the  owner  and  the  contractor  unless  he  first 
prove  a  contract  between  the  owner  and  the  contractor  for 
the  work  or  labor  the  subject-matter  of  the  suit.  This  plain- 
tiff utterly  failed  to  do.  Not  only  did  plaintiff  fail  to  prove 
such  a  contract,  but  when  counsel  for  Bernstein  &  Wolf  at- 
tempted to  prove  the  existence  of  such  a  contract  in  defense 
of  the  claim,  on  objection  of  plaintiff  such  attempt  was  frus- 
trated. There  being  no  evidence  of  a  contract  in  the  record 
between  the  owner  and  the  original  contractor,  it  can  neither 
be  determined  whether  plaintiff  was  employed  by  the  con- 
tractor with  authority,  nor  what  amount,  if  any,  the  owners 
are  liable  to  pay  to  the  plaintiff  in  force  of  the  Lien  Act. 
Schmelzer  v.  Chicago,  etc.,  85  111.  App.  696.  As  said  in 
Marski  v.  Simmerling,  46  ib,  531 :  "The  provision  of  the 
statute  that  the  owner  and  contractor  may  be  sued  jointly 
does  not  make  them  jointly  liable  to  the  extent  of  the  sub- 
contractor's claim.  The  o^^'ne^  cannot,  as  a  rule,  be  made 
liable  beyojid  the  amount  he  has  contracted  to  pay,  or  to  pay 
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at  a  different  time,  or  in  a  different  manner.  *  *  »  The 
contractor  is  liable  for  what  and  as  he  has  promised  to  pay, 
whether  it  be  more  or  less,  sooner  or  later,  than  what  the 
owner  is  to  pay  him."  This  record  furnishes  no  evidence 
from  which  the  liability  of  the  owners  may  be  determined. 
Hruby  v.  Vokoun,  57  111.  App.  194. 

The  notice  of  the  subcontractor's  claim*  required  by  the 
statute  to  be  served  upon  the  owner  was  sent  to  Bernstein  & 
Wolf,  such  owners,  through  the  United  States  mail  by  regis- 
tered letter.  Such  method  of  service  of  such  notice  is  not  a 
compliance  with  the  statute  and  was  abortive  as  a  foundation 
on  which  to  rest  the  right  given  by  the  statute  to  a  recovery 
against  the  owners.  The  statute  requires  the  service  of 
such  notice  to  be  personal,  and  in  this  regard  the  statute  be- 
ing in  derogation  of  the  common  law,  a  substantial  fulfilment 
of  its  conditions  cannot  be  dispensed  with  nor  a  recovery  sus- 
tained when  it  appears  a  material  requirement  of  the  statute 
has  not  been  pursued.  In  Carney  v.  Tully,  74  HL  875,  in 
construing  a  similar  mechanic's  lien  statute  the  court  held 
that  notice  required  by  the  statute  to  be  given  by  a  subcon- 
tractor to  the  owner  of  the  property,  to  hold  him  liable  must 
not  only  be  in  writing,  but  must  be  served  personally,  and 
that  the  service  by  United  States  mail  is  insuffici«at  to 
charge  such  owner.  In  the  Carney  case  supra  the  notice  by 
mail,  as  in  this  case,  reached  the  owner.  The  court  also  laid 
down  the  rule  that  the  Mechanic's  Lien  statute  was  in  dero- 
gation of  the  common  law,  and  that  those  claiming  its  bene- 
fits must  bring  themselves  clearly  within  its  provisions. 
Peck  V.  Hinds,  68  111.  App.  319,  is  to  the  same  effect  as  the 
Carney  case  supra  and  directly  holds  that  service  of  notice 
on  the  owner  must  be  personal,  and  that  service  by  mail  is 
not  a  sufficient  compliance  with  the  Act,  and  observes  that 
"no  person  can  have  a  lien  imder  the  mechanic's  lien  law 
without  showing  a  strict  compliance  with  its  provisions. 
Belanger  et  al.  v.  Hersey  et  al.,  90  111.  page  70." 

For  the  foregoing  reasons  the  judgment  of  the  Mimicipal 
Court  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 
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Albert  Guminski^  Plainti£F  in  Error,  v.  Armour  &  Company, 
Defendant  in  Error* 

Gen.  No.  15,245. 

1.  Vebdiots — when  not  disturbed.  To  the  jury  belongs  the  task  of 
harmonizing  by  their  verdict  conflicts  in  the  evidence,  and  when  they 
have  done  so  and  the  result  reached  by  them  finds  warrant  in  the 
proofs  and  is  not  manifestly  contrary  to  its  weight,  the  Appellate 
Court  is  not  permitted  to  disturb  it. 

2.  iNSTBUcnoNB — toJien  in(iccura4!ies  toiU  not  reverse.  Inaccurate 
instructions  will  not  reverse  if  upon  a  consideration  of  all  the  instruc* 
tions  given  to  the  jury  the  court  is  convinced  that  they  were  suf- 
ficiently well  and  correctly  instructed  upon  all  the  important  and 
essential  principles  of  law  pertinent  to  be  applied  in  giving  force 
and  effect  to  the  evidence  and  therefrom  to  arrive  at  a  just  verdict. 

Action  in  case  for  personal  injuries.  £rror  to  the  Circuit  Court 
of  Cook  county;  the  Hon.  Abthub  H.  Fbost,  Judge,  presiding.  Heard 
in  this  court  at  the  March  term,  1009.  Affirmed.  Opinion  filed  July 
14,  1910. 

Johnson,  Belasgo  &  MoCabe,  for  plaintiff  in  error. 

A«  B.  Ubiok  and  A.  F.  Bbiohmann,  for  defendant  in 
error. 

Mb.  Presiding  Justice  Holdom  delivered  the  opinion  of 
the  court 

This  is  an  action  on  the  case  by  the  servant  against  the 
master  for  personal  injuries  resulting  from  the  alleged  fail- 
ure of  the  master  to  furnish  a  safe  place  for  the  servant  to 
do  his  work. 

The  specific  negligence  charged  in  the  declaration  is  that 
certain  bags  containing  bone  dust  were  carelessly,  improper- 
ly and  defectively  piled  by  defendant,  so  that  while  plaintiff 
was  engaged  in  taking  sacks  from  the  pile  and  ^^trucking 
them''  the  pile  fe]l  upon  him  and  injured  him.  Meeting 
this  charge  defendant  insists  that  the  bags  were  properly 
piled  and  that  they  were  caused  to  fall  through  the  negli- 
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gence  of  plaintiff  and  his  co-worker  in  pulling  out  bags  from 
underneath  the  pile,  which  caused  the  pile  to  overbalance 
and  fall. 

The  trial  resulted  in  a  verdict  for  defendant,  upon  which, 
after  overruling  a  motion  for  a  new  trial,  judgment  was  en- 
tered. 

This  judgment  is  sought  to  be  reversed  because,  it  is  in- 
sisted, the  verdict  is  contrary  to  the  preponderating  force 
of  the  evidence,  and  the  court  erroneously  gave  certain  in- 
structions to  the  jury  at  the  instance  of  defendant. 

Counsel  contend  that  plaintiff  at  the  time  of  the  accident 
was  not  working  at  his  usual  and  customary  employment, 
and  that  he  knew  little,  if  anything,  about  the  dangers  to  be 
encountered  in  "trucking"  the  bags  from  the  pile  and  was 
not  warned  of  any  danger  from  the  falling  of  the  pile.  The 
evidence  demonstrates,  without  contradiction,  that  plaintiff 
was  employed  by  defendant  as  a  laborer  and  as  such  worked 
for  it  for  more  than  a  year  prior  to  the  accident ;  that  plain- 
tiff was  doing  laborer's  work  at  the  time  of  the  accident  and 
had  been  similarly  engaged  several  times  previously;  that 
while  it  is  true  he  more  often  worked  in  the  "tankage  room" 
than  in  the  the  "Oklahoma  room,"  where  the  bags  were  piled 
and  which  he  was  engaged  in  removing  at  the  time  he  was 
injured,  yet  it  is  clear  that  working  as  well  in  one  place  as 
the  other  was  within  the  scope  of  his  employment,  and  that  in 
"trucking  bags"  he  was  engaged  in  doing  the  work  falling 
to  a  laborer  just  as  much  as  when  laboring  in  the  "^Ankage 
room."  Taking  down  the  bags  from  the  pile  did  not  call 
for  the  exercise  of  any  particular  skill,  and  if  there  were  any 
dangers  of  the  character  urged  in  argument,  they  were 
equally  as  open  and  obvious  to  the  servant  as  the  master.  The 
work  on  such  piles  of  bags  was  no  new  employment  to  plain- 
tiff. A  careful  reading  of  all  the  evidence  convinces  us  that 
the  jury  were  undoubtedly  impressed,  from  a  careful  analy- 
sis of  tiie  evidence,  that  the  cause  of  plaintiff's  injuries  was 
not  the  defective  piling  of  the  bags,  but  the  unskillful,  not 
to  say  reckless,  method  adopted  by  plaintiff  and  his  co-laborer 
in  taking  the  bags  out  from  underneath  the  pile,  which 
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necessitated  pulling  and  tugging  which  would  necessarily 
have  the  effect  of  jarring  the  whole  pile,  and  in  that  way, 
by  taking  away  some  of  the  lateral  support  to  the  remaining 
bags,  caused  them  to  fall  and  injure  plaintiff.  Such  is  the 
impression  the  evidence  makes  upon  our  minds,  and  it  leads 
us  to  conclude  that  the  accident  was  caused,  not  by  the  negli- 
gence charged  against  defendant,  but  through  the  lack  of  due 
care  on  the  part  of  plaintiff  and  his  working  mate  in  pull- 
ing bags  out  from  underneath  and  causing  the  pile  to  fall 
over.  To  the  jury  belongs  the  task  of  harmonizing  by  their 
verdict  conflicts  in  the  evidence,  and  when  they  have  done 
so  and  the  result  reached  by  them  finds  warrant  in  the  proofs 
and  is  not  manifestly  contrary  to.  its  weight,  we  are  not 
permitted  to  disturb  it. 

There  are  confessedly  some  inaccuracies  in  the  instructions 
complained  about  by  plaintiff,  but  a  careful  perusal  and 
weighing  of  all  the  instructions  given  both  at  the  instance 
of  plaintiff  and  defendant,  and  considering  them  as  a  series 
and  not  each  instruction  separately,  we  are  convinced  that  the 
jury  were  sufficiently  well  and  correctly  instructed  upon  all 
the  important  and  essential  principles  of  law  pertinent  to 
be  applied  in  giving  force  and  effect  to  the  evidence,  and 
therefrom  to  arrive  at  a  just  verdict.  Taking  the  case  as  a 
whole  there  is  nothing  in  the  instructions  complained  of 
which  tended  to  injuriously  affect  or  prejudice  any  right  of 
plaintiff  under  the  law. 

The  reasoning  of  the  court  in  Beard  v.  Maxwell,  113  111. 
440,  appears  to  be  peculiarly  pertinent  to  the  condition  of  the 
instructions  criticized.  The  court  say:  "In  considering 
an  instruction,  this  court  may  look  at  the  evidence  for  two 
purposes;  first,  to  determine  whether  it  announces  a  cor- 
rect proposition  of  law  as  applicable  to  the  facts  in  the  case ; 
and,  second,  assuming  it  does  not,  the  court  will  then  look 
at  the  evidence  to  determine  whether  the  jury  may  have 
been  misled,  or  the  party  against  whom  it  was  given  may 
have  been  otherwise  prejudiced  by  it.  If,  after  having  thus 
considered  it,  this  court  is  of  opinion  that  substantial  jus- 
tice has  been  done,  and  that  the  instruction,  though  erron- 
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eoxiSy  could  not,  under  the  drcumstances,  have  affected  the 
result,  it  will  not  reverse  for  that  reason.  The  same  rule 
will  apply  to  a  refused  instruction  which  should  have  been 
given.  In  such  case,  if  this  court,  upon  looking  at  ihe  evi- 
dence, is  able  to  say  the  giving  of  the  instruction  could  not 
have  changed  the  result,  it  wiU  not  reverse  for  that  reason; 
especially  if  the  conclusion  reached  is  clearly  warranted  by 
the  evidence,  and  another  trial  would  probably  result  the 
same  way." 

The  verdict  and  judgment  does  justice  between  the  par- 
ties under  the  law  and  the  facts.  The  inaccuracies  com- 
plained of  had  no  prejudicial  effect  on  the  case  of  plaintiff, 
for  the  evidence  in  the  record  does  not  justify  a  recovery. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 


Steany  Sroke,  Defendant  in  Error,  v.  R.  W.  McCready  Cork 
Company,  Plaintiff  in  Error. 

Gen.  No.  15,251. 

Municipal  Court — seoiion  of  act  respecting  tum-»uits  construed. 
A  motion  for  a  non-suit  by  the  plaintiff  is  properly  allowed  if  the  jury 
is  still  in  the  box  and  has  not  left  the  bar  of  the  court,  notwithstand- 
ing the  trial  judge  has  announced  his  intention  of  peremptorily  in- 
structing in  favor  of  the  defendant. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Thomas  B. 
Lantbt,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1900.  Affirmed.  Opinion  filed  July  14,  1910.  Rehearing  denied  July 
21»  1910. 

John  Olaek  Bakeb,  for  plaintiff  in  error. 

No  appearance  by  defendant  in  error. 

Mb.  Pbesibing  Justice  Holdom  delivered  the  opinion  of 
the  court. 

The  cause  before  us  for  review  of  the  record  of  the  Mun- 
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icipal  Court  was  tried  before  a  judge  of  that  court  with  a 
jury.  When  plaintiff  rested  his  case  defendant  moved  to 
instruct  a  verdict  in  its  favor.  This  motion  the  trial  judge 
determined  to  allow  and  was  about  to  instruct  the  jury 
to  render  its  verdict  in  defendant's  favor  when  plaintiff, 
the  jury  still  being  in  the  jury  box  and  not  having  left  the 
bar  of  the  court,  moved  for  a  non-suit.  This  motion  the 
court  allowed  and  judgment  for  costs  against  plaintiff  was 
accordingly  entered.  There  is  but  one  question  calling  for 
our  determination,  which  is,  whether  under  section  30  of 
the  1907  Amendment  to  the  Municipal  Court  Act,  plaintiff^s 
motion  for  a  non-suit  should  have  been  denied  and  the  mo- 
tion of  defendant  to  instruct  a  verdict  allowed.  That  por- 
tion of  section  30  under  discussion  reads:  "Every  person 
desirous  of  suffering  a  non-suit  on  trial  shall  bo  barred 
therefrom  unless  he  do  so  before  the  jury  retire  from  the 
bar,  or  before  the  court,  in  case  the  trial  is  by  the  court  with- 
out a  jury,  states  its  finding.''  This  case  was  tried  Avith  a 
jury,  so  that  the  latter  part  of  the  section  which  regulates 
the  right  to  a  non-suit  in  cases  tried  before  the  court  without 
a  jury  has  no  application.  The  portion  of  the  section  be- 
fore us  for  interpretation  is  to  the  same  purport  and  effect 
as  section  70  of  chapter  110,  title  "Practice,"  before  it  was 
amended  by  the  Legislature  in  1907.  It  therefore  follows 
that  the  construction  of  section  70,  supra,  by  the  Supreme 
Court,  before  its  amendment,  is  equally  controlling  as  author- 
ity in  construing  section  30  supra. 

As  early  as  Berry  v.  Savage,  2  Scam.  261,  the  court  in 
construing  this  statute  gave  it  a  broad  interpretation  by 
holding  that  plaintiff's  right  to  a  non-suit  was  not  barred 
until  the  whole  case,  evidence  and  instructions,  were  with 
the  jury,  and  that  in  the  event  of  the  jury  returning  to  the 
bar  of  the  court  for  further  instructions,  then  before  the 
jury  again  retired  from  the  bar  of  the  court  the  plaintiff 
might,  if  he  saw  fit,  take  a  non-suit.  Prior  to  this  statute, 
and  by  force  of  the  common  law,  there  could  be  no  non- 
suit except  on  the  motion  of  the  defendant.  Holmes  v.  C. 
&  A.  R  R,  94  111.  439.     In  Stanton  v.  Kinsey,  44  111.  App. 
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),  it  was  held  that  in  a  case  where  there  was  no  plea  of  set- 
off and  the  jury  had  not  retired  from  the  bar  of  the  court 
to  consider  of  their  verdict,  the  plaintiff  had  the  right  to 
dismiss  his  suit  or  take  a  voluntary  non-suit.  We  are  not 
concerned  with  any  question  of  expediency  in  allowing  a 
non-suit  at  a  time  when  a  plaintiff  knows  from  the  expressed 
opinion  of  the  trial  judge  that  his  case  will  be  determined 
against  him  and  that  another  trial  will  in  all  probability 
result  in  like  defeat. 

We  are  circumscribed  by  the  statute  and  the  construction 
placed  upon  it  by  the  highest  judicial  tribunal  of  the  State, 
and  are  not  permitted,  even  if  we  had  other  views  of  the 
construction  which  we  might  think  should  be  indulged,  to 
depart  from  such  interpretation,  which  is  the  law  of  the 
case.  In  trials  by  jury  the  right  of  plaintiff  to  take  a 
non-suit  at  any  time  before  the  jury  retires  from  the  bar  of 
the  court,  which  has  existed  since  1845,  still  obtains  im- 
changed  by  subsequent  statutory  enactment.  The  amend- 
ments relate  solely  to  trials  before  the  court  without  a  jury. 

The  allowance  of  the  motion  to  dismiss  being  in  accord 
with  statutory  right,  the  judgment  of  the  Municipal  Court 
is  affirmed. 

Affirmed. 


Smith  ft  Rumery,  Plaintiff  in  Error,  v.  H.  A.  Otis  Company, 
Defendant  in  Error. 

Gen.  No.  15,238. 

Mbasube  of  damages — in  action  for  breach  of  contract  for  sale 
of  chattels.  The  true  measure  of  damages  for  a  breach  of  a  contract 
for  sale  of  chattels  by  the  seller,  is  the  difference  between  the  con- 
tract price  and  the  market  value  of  the  articles  at  the  time  when 
and  the  place  where  they  should  have  been  delivered. 

Assumpsit.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
OscAB  M.  ToBBisoN,  Judge,  presiding.  Heard  in  this  court  at  *)i* 
Mareh  term,  1909.     Affirmed.     Opinion  filed  July  14,  1910. 
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Statement  by  the  Court.  Plaintiff,  a  corporation  doing 
business  at  Portland,  Me.,  made  by  correspondence  a  con- 
tract with  defendant,  a  corporation  doing  business  at  Chi- 
cago, whereby  the  defendant  agreed  to  sell  to  plaintiff  thirty 
circular  church  pews  of  a  specified  pattern.  The  order  for 
the  pews  was  given  by  plaintiff  in  its  letter  of  August  20, 
1906,  in  which  is  the  following:  "Price  of  the  above  to  be 
$427.35  F.  O.  B.  Chicago,  plus  $56.70  for  circular  pews, 
plus  14  cents  each  for  the  book  racks."  In  the  letter  was  an 
inquiry  as  to  the  additional  price  if  ends  No.  49  were  used 
in  place  of  No.  5.  Defendant  wrote  plaintiff  August '22, 
accepting  the  order  and  quoting  $45  as  the  increased  cost 
of  the  No.  49  ends  over  the  No.  5.  August  24  plaintiff 
wrote  defendant  accepting  the  proposition  of  $45  additional 
for  the  No.  49  ends.  By  this  letter  the  contract  was  com- 
pleted. The  pews  were  to  be  shipped  within  four  months 
after  the  receipt  of  the  order.  The  defendant  refused  to 
perform  the  contract  and  plaintiff  brought  this  action  to 
recover  damages  for  its  breach.  The  cause  was  submitted 
to  the  court  and  the  issues  found  for  the  plaintiff,  but  the 
court  awarded  plaintiff  only  one  cent  damages,  gave  judg- 
ment for  that  sum  and  costs,  and  the  plaintiff  prosecutes 
this  writ  of  error. 

The  breach  of  the  contract  occurred  in  December.  Smith, 
the  president  and  general  manager  of  the  plaintiff,  testified 
that  plaintiff  then  went  to  work  and  made  the  pews.  Asked, 
"if  he  made  any  effort  to  have  any  regular  manufacturer 
of  pews  supply  them"  he  answered,  "We  did  not;  we  had 
waited  so  long  that  we  dared  not  trust  to  any  one  else  mak- 
ing them,  as  it  would  take,  we  knew,  from  three  to  four 
months."  He  further  testified  that  it  cost  plaintiff  $1,195.73 
to  make  the  pews.  Asked  if  he  knew  any  reason  why  it 
should  cost  plaintiff  $1,195.73  to  make  the  pews  which 
defendant  had  agreed  to  furnish  for  so  much  less,  he 
answered,  "We  were  not  specially  fitted  to  do  such  work. 
Our  machines  are  not  specially  fitted  up  for  that  kind  of 
work.  It  naturally  made  expense  to  get  them  ready." 
Asked,  "Could  you  hav0  obtained  within  q  reasonable  time 
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the  furniture  from  any  concern  having  the  special  machin- 
ery adapted  to  making  pews?"  he  answered,  "We  did  not 
dare  to  risk  it  from  the  experience  we  had  had/* 

The  testimony  for  the  plaintiff  tended  to  show  that  the 
pews  were  to  go  into  a  church  at  Cumberland  Center,  Me. ; 
that  Orren  S.  Thomes,  with  whom  plaintiff  had,  "an  arrange- 
ment to  supply  the  pews",  claimed  $200  damages  of  plain- 
tiff for  delay  in  furnishing  the  pews,  and  that  plaintiff  did 
not  dispute  the  claim.  Thomes  was  asked  what  connection 
he  had  with  the  building  of  the  church,  and  answered,  "I 
had  full  control  of  the  carpenter  work  and  all  the  business 
of  the  finishing.  I  was  a  mechanic  put  in  charge  of  the 
finishing  and  rebuilding  of  the  church;  in  fact  of  all  the 
work  I  had  general  oversight  and  control,  and  the  contracting 
for  the  pews  and  windows  and  all  that  work."  He  further 
testified  that  the  pews  were  not  delivered  until  April,  1907. 
Asked  if  he  had  made  any  claim  for  damages  against  plain- 
tiff for  delay  in  furnishing  the  pews,  he  answered  that  after 
waiting  a  long  time  and  communicating  with  plaintiff  in 
respect  to  the  delay,  "in  my  contract,  or  my  charge  over  the 
work,"  he  wrote  asking  for  $200  from  plaintiff  for  the  delay, 
and  that  plaintiff  had  never  disputed  his  claim  for  damages* 

Sheriff,  Dent,  Dobyns  &  Freeman,  for  plaintiff  in 
error. 

No  appearance  by  defendant  in  error. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  court 
Plaintiff  in  error  contends  that  there  is  evidence  in  the 
record  sufficient  to  entitle  the  plaintiff  to  substantial  damages 
for  the  breach  of  the  contract  by  defendant,  first,  for  the 
difference  between  the  contract  price  and  the  sum  it  cost 
plaintiff  to  make  the  pews,  and,  second,  for  special  damages 
"arising  from  the  delay  on  the  building  contract  which  Smith 
and  Rumery  were  acting  under."  The  usual  measure  of 
damages  for  Ce  breach  of  a  contract  for  the  sale  of  chattels 
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by  the  seller  is  the  difference  between  the  contract  price  and 
the  market  value  of  the  article  at  the  time  when  and  the 
place  where  it  should  have  been  delivered.  The  place  of 
delivery  under  the  terms  of  the  contract  was  Chicago.  Plain- 
tiff offered  no  evidence  as  to  the  market  value  of  the  pews 
in  Chicago  at  or  about  the  time  of  the  breach  of  the  contract, 
nor  any  evidence  that  the  pews  could  not  then  have  been  pur- 
chased in  Chicago,  or  that  the  pews  then  had  no  market 
value  in  Chicago.  We  think  that  the  refusal  of  the  trial 
court  to  award  plaintiff  more  than  a  nominal  sum  for  direct 
damages  by  reason  of  the  breach  of  the  contract  may  be 
sustained  on  the  ground  that  plaintiff  failed  to  prove  either 
the  market  value  of  the  pews  in  Chicago  at  the  time  of  the 
breach  of  contract,  or  that  the  pews  then  had  no  market 
value  in  Chicago. 

Defendant  was  informed  before  the  contract  was  made 
that  the  pews  were  purchased  for  resale  at  Portland.  In 
Louis  Cook  Mfg.  Co.  v.  Randall,  62  Iowa,  244,  it  was  held 
that  in  such  a  case  the  market  price  at  the  place  of  resale 
controlled  in  fixing  the  measure  of  damages.  If  the  doctrine 
of  that  case  be  followed  i^  this  case,  the  result  will  be  the 
same.  Plaintiff  offered  no  evidence  tending  to  show  that 
the  pews  could  not  be  purchased  in  Portland  or  that  they 
had  there  no  market  value.  It  is  only  when  the  article 
sold  cannot  be  purchased  in  any  market  at  any  price  that 
the  buyer  may  prove  his  actual  loss  in  some  other  way. 
Even  in  cases  where  the  article  could  not  be  purchased  in  any 
market  at  any  price,  it  has  never,  to  our  knowledge,  been 
held  that  on  a  breach  of  contract  by  the  seller,  the  buyer 
could  manufacture  the  article  and  recover  of  the  seller  the 
difference  between  the  contract  price  and  the  cost  of  manu- 
facture. 

We  find  no  evidence  in  the  record  to  warrant  or  support 
an  award  of  damages  to  plaintiff  on  account  of  the  claim 
made  against  it  by  Thomes.  His  testimony  was  in  sub- 
stance as  follows :  "I  had  full  control  of  the  carpenter  work 
and  the  finishing.  *  *  *  I  had  general  oversight  and 
control  and  the  contracting  for  pews,  windows,  and  all  that 
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work."  His  testimony  tends  to  show  that  whatever  contract 
he  made  with  plaintiff  was  made  for  the  church,  or  the 
society  which  was  building  the  church;  that  he  was  but  an 
employe  of  the  church  or  society,  and  therefore  that  he  could 
have  no  valid  claim  to  recover  damages  for  any  delay  on 
the  part  of  plaintiff  in  the  performance  of  its  contract  with 
the  church  or  society. 

We  think  the  trial  court  properly  refused,  on  the  evidence, 
to  give  to  plaintiff  more  than  nominal  damages,  and  the 
judgment  is  therefore  affirmed. 

Affirmed. 


Agnes  Jaeobson,  Defendant  in  Error,  v.  George  J.  Cooke 
Company,  Plaintiff  in  Error. 

Gen.  No.  15,247. 

Assumpsit — wJien  lies  for  money  received  for  the  use  of  another. 
If  a  party  receives  money  from  another  for  the  use  of  property  be- 
longing to  a  third  person,  such  third  person  may  recover  in  assumpsit 
the  amount  in  question. 

Assumpsit.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
George  J.  Cowino,  Judge  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1909.  Affirmed  on  remittitur.  Opinion  filed 
July  14,  1910. 

Alden,  Latham  &  Young,  for  plaintiff  in  error. 
Gentzel  &  Crane,  for  defendant  in  error. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  court. 

In  an  action  in  the  Municipal  Court  for  money  had  and 
received  by  defendant  for  the  use  of  the  plaintiff,  plaintiff 
had  judgment  for  $151.80,  to  reverse  which  the  defendant 
prosecutes  this  writ  of  error.  Plaintiff  kept  a  dram-shop 
at  285  Noble  street,  Chicago,  up  to  September  5,  1907. 
She  rented  the  premises  from  defendant  from  month  to 
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month  and  bought  beer  of  defendant.  The  defendant  agreed 
with  her  that  it  would  take  out  a  city  dram-shop  license  for 
her  for  the  period  from  April  1  to  November  1,  1907,  the  fee 
for  which  was  $500.  Plaintiff  kept  a  beer  book,  in  which 
the  driver  of  defendant  charged  her  with  the  beer  delivered 
to  her  and  gave  her  credit  for  the  money  paid  by  her.  This 
book  was  taken  to  the  office  of  defendant  and  there  balanced 
at  the  end  of  each  month.  In  the  beer  book  for  April,  1907, 
is  a  charge  of  $500  against  plaintiff  for  license.  This  sum 
she  repaid  in  payments  from  time  to  time  so  that,  giving 
her  credit  for  $12,  the  price  of  three  barrels  beer  delivered 
to  her  September  4  and  5,  which  she  testified  were  returned 
to  defendant,  she  was  not  indebted  to  defendant.  No  dram- 
shop license  for  the  period  from  April  to  November  1,  1907, 
was  delivered  to  plaintiff  by  defendant,  but  she  carried  on 
her  dram-shop  without  question  on  the  part  of  the  City  of 
Chicago  until  September  5,  1907,  when  she  was  ejected  from 
the  premises,  where  it  was  carried  on  by  the  purchaser  of 
the  premises  at  foreclosure  sale.  Julius  Kwasigroch,  called 
by  plaintiff,  testified  that  he  obtained  possession  of  the  prem- 
ises, 285  Noble  street,  September  5,  1907,  and  September 
20,  desiring  to  conduct  a  dram-shop  therein,  went  to  the 
office  of  defendant.  He  first  saw  Eyan,  who  sat  at  a  desk 
in  the  office,  and  asked  Eyan  if  there  was  any  chance  for 
him  to  buy  the  use  of  the  unexpired  term  of  the  dram-shop 
license  for  285  Noble  street.  Eyan  said  that  he  had  better 
see  Mr.  Cooke  and  took  him  into  the  office  of  Cooke,  the 
president  of  defendant.  He  asked  Cooke  what  he  wanted 
for  the  use  of  the  license  and  Cooke  said  $154,  but  finally 
agreed  to  take  $125,  and  said  that  the  witness  should  pay 
the  money  to  Eyan,  and  he  then  paid  Eyan  $125,  but  no 
license  was  turned  over  to  him.  The  defendant  offered  no 
testimony  at  the  trial. 

On  the  evidence  in  the  record  the  trial  court  properly 
held  that  the  payment  of  $125  to  Eyan  was  a  payment  to 
the  defendant. 

The  defendant  ought  to  have  taken  out  a  license  in  the 
name  of  the  plaintiff  and  delivered  the  license  to  her,  for 
Vol.  clvi. — 33, 
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the  ordinance  provides  that  the  license  shall  be  posted  in 
the  dram-shop  and  provides  a  penalty  for  the  violation  of 
the  provision.  It  does  not  appear  in  whose  name  the  license 
was  taken,  but  it  does  appear  that  defendant  assumed  to  have 
the  right  to  sell  the  use  of  the  license  for  the  unexpired  term, 
and  received  therefor  the  sum  of  $125.  Plaintiff  paid  de- 
fendant for  the  license,  and  whatever  money  it  received  for 
the  use  of  the  license  was  money  which  the  defendant,  accord- 
ing to  the  rules  of  equity  and  good  conscience,  ought  to  pay 
to  the  plaintiff.  An  action  will  lie  for  such  money,  as 
money  received  by  the  defendant  to  the  plaintiff's  use.  2 
Rob.  Prac,  449. 

Having  received  from  Kwasigroch  $125  for  the  use  of  the 
license  for  the  unexpired  term,  the  defendant  cannot  be 
heard  to  say  that  it  should  retain  the  money  because  the 
license  was  not  assignable.  But  the  plaintiff  can  recover 
in  such  an  action  only  the  sura  which  the  defendant  received. 
The  defendant  received  $125  and  the  judgment  is  for 
$151.80. 

If  the  defendant  in  error  shall  within  five  days  remit  from 
the  judgment  the  sum  of  $26.80,  the  judgment  will  be  af- 
firmed; otherwise  the  judgment  will  be  reversed  and  the 
cause  remanded. 

Judgment  affirmed  on  remittitur  of  $26.80;  otherwise  re- 
versed and  rem/mded. 

Remittitur  filed  and  judgment  aflSrmed  July  18,  1910. 


Joseph  Dvorak,  Defendant  in  Error,  v.  Albert  Prucha,  Plain- 
tiff in  Error. 

Gen.  No.  15,253. 

CoNTBACTS — right  of  purchaser  to  return  merchandise  not  satis- 
factory.  If  a  seller  contracts  to  furnish  an  article  satisfactory  to  the 
purchaser,  conferring  the  right  upon  such  purchaser  to  return  the 
same  within  a  specified  time  if  not  satisfactory,  the  absolute  right  to 
return  the  same  within  such  time  exists  in  the  purchaser  and  h^ 
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cannot  be  compelled  to  retain  said  article  even  though  the  same  "would 
be  satisfactory  to  an  ordinarily  prudent  man." 

Assumpsit.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
Fbank  p.  Sadles,  Judge^  presiding.  Heard  in  this  court  at  the  March 
term,  1900.    Reversed  and  remanded.    Opinion  filed  July  14,  1010. 

Chabi.es  Vesely  and  Chabmjs  Fabson,  for  plaintiff  in 
error;  Lawbbnoe  A.  Cohen,  of  counsel. 

Novak  &  Pollack,  for  defendant  in  error. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the  court. 

The  claim  of  plaintiff  set  out  in  his  statement  of  claim  is 
for  $325  for  a  wagon  built  for  defendant,  on  which  defen- 
dant gave  plaintiff  a  wagon  valued  at  $50,  and  $12.75  for 
blacksmith  work.  Defendant  admitted  the  claim  for  $12.75 
and  filed  a  claim  of  set-off  for  $50  for  the  wagon  delivered  to 
plaintiff.  Plaintiff  had  a  verdict  and  judgment  for  $387.25, 
the  full  amount  of  his  claim,  and  the  defendant  sued  out  this 
writ  of  error. 

We  shall  consider  only  the  question  whether  the  judg- 
ment shall  be  reversed  for  error  in  the  instructions,  and 
state  only  so  much  of  the  evidence  as  is  necessary  to  present 
that  question. 

In  May,  1907,  the  parties  entered  into  a  verbal  agreement, 
whereby  plaintiff  agreed  to  build  for  defendant  a  wagon  for 
$325.  Defendant  testified  that  he  asked  plaintiff  the  price  of 
the  wagon  and  he  said  $325;  that  defendant  said,  "I  give 
you  that  if  you  make  me  a  No.  1  wagon,"  and  defendant 
said,  "I  do  that  *  *  *  and  if  I  make  a  wagon  that 
don't  satisfy  you,  you  don't  have  to  pay  me  for  a  year,  and 
if  it  don't  satisfy  you,  you  don't  keep  the  wagon.  I  own  the 
wagon  and  you  don't  have  to  pay  for  it.  *  *  *  I  said 
I  give  you  $325  if  you  satisfy  me  with  a  wagon.  He  said 
I  do  that  I  put  up  a  number  one  wagon  for  you.  I  have 
to  satisfy  you  and  if  I  don't  satisfy  you,  I  own  the  wagon 
then."  On  cross-examination  he  testified  that  in  the  same 
conversation  plaintiff  said,  '^If  the  wagon  don't  satisfy  you, 
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you  don't  have  to  take  it,  you  don't  have  to  pay  me  for  a 
whole  year;  if  the  wagon  don't  suit  you,  you  don't  have  to 
take  it.  You  can  return  it  to  me  any  time  you  want  to  if 
the  wagon  don't  suit  you."  The  testimony  of  the  plaintiff 
was  in  conflict  with  the  testimony  of  the  defendant  as  to  the 
terms  of  the  agreement. 

The  court  instructed  the  jury  in  part  as  follows : 

"Tou  are  instructed,  gentlemen  of  the  jury,  if  you  believe 
from  all  the  evidence  that  the  plaintiff  in  this  case  agreed 
with  the  defendant  to  build  a  wagon  for  the  defendant  to  the 
satisfaction  of  the  defendant,  then  if  the  jury  believe  from 
all  the  evidence  in  question  that  the  wagon  in  question  was 
built  by  the  plaintiff  in  a  manner  such  as  would  be  satisfac- 
tory to  an  ordinarily  prudent  man,  then  the  jury  should  find 
the  issues  for  the  plaintiff." 

In  Goodrich  v.  Van  Nortwick,  43  111.  445,  the  contract 
was  in  relation  to  the  sale  and  purchase  of  a  fanning  mill 
to  clean  wheat,  and  it  was  agreed  that  "if  the  mill  suited 
appellee,  and  answered  the  purpose,  he  was  to  keep  it ;  other- 
wise it  was  to  be  returned  within  thirty  days  from  the  time 
the  purchase  was  made  and  the  money  was  to  be  refunded." 
And  it  was  there  held  that  "the  terms  of  the  agreement  were, 
that  if  it  suited  and  answered  the  purpose.  It  is  manifest 
that  it  was  required  to  answer  both  requirements.  If  it  did 
not  suit  appellee,  then  he  had  the  right  to  return  the  prop- 
erty, and  he  was  by  the  terms  of  the  contract  to  be  the  sole 
judge  of  whether  it  suited  him." 

In  this  case,  according  to  the  testimony  of  the  defendant, 
it  was  agreed  that  he  was  not  to  pay  for  the  wagon  for  a 
year,  and  might  at  any  time,  within  the  year,  if  the  wagon 
was  not  satisfactory  to  him  or  did  not  suit  him,  return  it 
to  the  plaintiff.  We  are  unable  to  perceive  any  substantial 
difference  between  the  agreement  in  the  Goodrich  case  and 
the  agreement  testified  to  by  the  defendant  in  this  case.  The 
testimony  of  the  defendant  tended  to  show  that  he  did  not 
accept  the  wagon  and  the  wagon  was  in  the  possession  of  the 
plaintiff  when  the  action  was  brought. 

It  ifi  contended  for  defendant  in  error  that  under  the 
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decisions  in  Keeler  v.  Clifford,  165  111.  544,  and  Union  Lea- 
gue Club  V.  Ice  Machine  Co.,  204  id.  117,  a  wagon  which 
would  satisfy  a  reasonable  man  must  satisfy  the  defendant. 
In  Keeler  v.  Clifford  plaintiff  agreed  to  do  certain  grading 
on  the  land  of  the  defendant,  "to  the  satisfaction"  of  the  de- 
fendant. The  work  done  became  attached  to  and  inseparable 
from  defendant's  land  and  plaintiff  could  not  be  put  in  statu 
quo.  In  Union  League  Club  v.  Ice  Machine  Co.  the  court 
cite  and  quote  from  Goodrich  v.  Van  Nortwick  without  in- 
timating any  intention  to  overrule  or  modify  the  decision  in 
that  case,  but  distinguish  that  case  from  the  case  under  con- 
sideration on  the  facts. 

On  the  authority  of  Goodrich  v.  Van  Nortwick  we  hold  that 
the  giving  of  the  instruction  above  quoted  was  error  for 
which  must  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Fred  Newmann  et  aL,  Defendants  in  Error,  v.  George  W. 
Sexton  et  al.»  Plaintiffs  in  Error. 

Gen.  No.  15,259. 

1.  CoBPOBATXONS — hoio  euhscription  far  aiodk  cannot  he  impeached. 
"The  rule  forbidding  the  introduction  of  parol  evidence  to  explain 
a  written  instrument  meets  with  no  exception  in  the  case  of  a  sub- 
scription for  stock  of  a  corporation."  The  fact,  therefore  that  a  sub- 
scription was  not  bona  fide  and  absolutely  entered  into  cannot  be 
established  by  parol  if  the  subscription  on  its  face  is  absolute. 

2.  Corporations — treasury  stock  defined.  Treasury  stock  is  stock 
which  is  returned  by  a  person  to  whom  it  is  issued  to  the  corpora- 
tion as  a  gift  to  sell  the  same  and  put  the  proceeds  in  the  corporate 
treasury  as  working  capital. 

3.  Corporations — when  auhacription  to  stock  made  in  good  faith. 
If  a  subscription  paper  is  absolute  upon  its  face  and  the  subscriber 
is  legally  liable  for  the  amount  of  his  subscription  the  same  is  deemed 
to  have  been  made  in  good  faith  and  will  not  enable  the  enforcement 
of  individual  liability  against  directors  under  section  18  of  the  Cor- 
poration Act. 
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ABSompsit.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
Henbt  C.  BETTLEBy  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  19C9.    Beversed.    Opinion  filed  July  14, 1910. 

Statement  by  the  Court  Plaintiffs  sold  and  delivered  to 
the  Olson  &  Peets  Company,  a  corporation,  tobacco  at  the 
agreed  price  of  $90.10.  The  contention  of  the  plaintiffs 
is  that  all  of  the  capital  stock  of  said  corporation  was  not 
subscribed  in  good  faith  and  that  therefore,  under  the  pro- 
visions of  section  18  of  the  Corporation  Act,  the  directors 
of  the  corporation  were  jointly  and  severally  liable  to  plain- 
tiffs for  the  price  of  the  tobacco.  They  accordingly  brought 
suit  in  the  Municipal  Court  against  Sexton,  Olson  and  Peets, 
directors  of  said  corporation,  for  the  price  of  the  tobacco. 
Peets  was  not  served  with  summons.  The  cause  was  sub- 
mitted to  the  court,  which  gave  judgment  for  the  plaintiffs 
against  Sexton  and  Olson  for  the  amount  claimed  by  plain- 
tiffs. 

Olsen,  Schmidt  &  Bice,  for  plaintiffs  in  error. 

Wise  &  Newman,  for  defendants  in  error. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the  court 
We  shall  consider  only  the  question  whether  the  whole 
amount  of  the  capital  stock  of  the  corporation  was  subscribed 
in  good  faith.  The  capital  stock  was  $2,500  in  shares  of 
$100  each.  The  copy  of  the  subscriptions  set  out  in  the 
report  of  the  commissioners  is  as  follows : 

"We,  the  undersigned,  hereby  severally  subscribe  for  the 
number  of  shares  set  opposite  our  respective  names,  to  the 
Capital  Stock  of  Olson  and  Peets  Co.,  and  we  severally  agree 
to  pay  the  said  Company,  for  each  share,  the  sum  of  one 
hundred  dollars. 

Name  Shares         Amount 

Albert  H.  Olson 6         $500.00 

Albert  H.  Olson   5  500.00 

George  W.  Sexton 10         1000.00 

George  E.  Peets 5  500,00" 
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The  report  then  proceeds  as  follows : 

"Amount  of  capital  stock  actually  paid  in 2000.00 

Amount  of  capital  stock  not  paid  in 600.00 

Stock  subscribed  and  not  paid,  disposed  of  as  follows: 

Five  shares  subscribed  for  by  Albert  H.  Olson  and  held 

subject  to  call  of  Board  of  Directors." 

On  the  filing  of  the  report  the  Secretary  of  State  issued 
a  certificate  of  the  complete  organization  of  the  corporation, 
which  was  duly  recorded.  Olson  testified  that  he  held  the 
five  shares  for  which  he  had  not  paid,  "in  trust  as  treasury 
stock  of  the  corporation ;  that  he  never  actually  owned  other 
than  as  trustee,  nor  was  there  any  intention  on  his  part 
or  on  the  part  of  the  other  directors,  that  he  should  own 
these  last  five  shares  subscribed  for  by  him  and  held  subject 
to  the  call  of  the  board  of  directors."  The  subscription  by 
Olson  for  the  last  five  shares  was  absolute  on  its  face. 

"The  rule  forbidding  the  introduction  of  parol  evidence 
to  explain  a  written  instrument  meets  with  no  exception  in 
the  case  of  a  subscription  for  stock  of  a  corporation." 
Corwith  v.  Culver,  69  111.  502-606. 

The  last  five  shares  subscribed  by  Olson  were  not  "treas- 
ury stock."  Treasury  stock  is  stock  which  is  returned  by  the 
person  to  whom  it  is  issued  to  the  corporation  as  a  gift  to  sell 
the  same  and  put  the  proceeds  in  the  corporate  treasury  as 
working  capital.     1  Cook  on  Corporations,  section  46. 

Section  7  of  the  Corporation  Act  provides  that  the  sub- 
scriptions for  shares  of  stock  "shall  be  made  payable  to  the 
corporation  and  shall  be  payable  in  such  installments  and 
at  such  time  or  times  as  shall  be  determined  by  the  direc- 
tors." "A  call  is  an  ofiBcial  declaration  by  the  proper 
corporate  authorities  that  the  whole  or  a  specified  part  of 
the  subscriptions  to  the  capital  stock  is  required  to  be  paid. 
An  installment  is  one  of  the  several  part  payments  into 
which  a  single  call  may  be  divided."  Cook  on  Corporations, 
Section  104.  Section  4  of  the  Act  makes  it  the  duty  of  the 
commissioners,  in  their  report  to  the  Secretary  of  State,  to 
state,  "What  disposition  has  been  made  of  the  stock  sub- 
scribed and  not  paid."     In  compliance  with  this  provision 
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the  commissioners  reported  that  five  shares  subscribed  by 
Olson  had  not  been  paid  and  were  ''held  subject- to  call  of 
the  Board  of  Directors."  The  obvious  meaning  of  the  re- 
port is  that  Olson's  subscription  for  five  shares  of  stock  which 
had  not  been  paid  was  held  subject  to  call  by  the  directors. 
By  the  terms  of  his  subscription  and  the  Act,  the  subscrip- 
tion was  subject  to  call  by  the  directors. 

We  think  that  the  only  conclusion  that  can  properly  be 
drawn  from  the  evidence  is  that  all  of  the  stock  of  the  cor- 
poration, "was  subscribed  in  good  faith,"  before  the  Secre- 
tary of  State  issued  his  certificate  of  the  complete  organiza- 
tion of  the  corporation,  and  therefore  that  the  defendants 
are  not  liable  for  any  debt  contracted  in  the  name  of  the 
corporation.     The  judgment  will  therefore  be  reversed. 

Reversed. 


Georgq  Hornstein  Company,  Defendant  in  Error,  v.  Roland 
A.  Crandall,  Plaintiff  in  Error. 

Gen.  No.  15,267. 

Attobnet  and  client — power  of  former  to  hind  client  for  prinHng 
of  briefs.  If  briefs  and  abstract  are  required  by  rule  of  court  an 
attorney  has  power  to  bind  his  client  for  the  printing  thereof,  and 
the  fact  that  the  charge  made  is  to  the  attorney,  is  not  conclusive  that 
the  obligation  is  his  rather  than  the  clients. 

Assumpsit.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
W.  W.  Maxwell,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1000.    Affirmed.    Opinion  filed  July  14,  1010. 

Kbusb  &  Peden  and  Boy  C.  Mebrigk,  for  plaintiff  in 
error. 

HosNSTEiN  &  FiSHEBy  for  defendant  in  error. 
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Mb.  Justice  Baker  delivered  the  opinion  of  the  court, 

PlaintiflF,'  on  the  order  of  defendant's  attorney,  printed 
briefs  and  abstracts  in  the  cases  of  Crandall  v.  Sorg  and 
Crandall  v.  Niblack,  in  this  court  and  in  the  Supreme  Court, 
in  which  cases  the  defendant  was  the  appellant  The  work 
was  done  between  December  3Q,  1899,  and  December  17, 
1900,  and  amounted  to  $174.  This  suit  was  begun  August 
19,  1908. 

The  cause  was  submitted  to  the  court,  which  gave  judg- 
ment for  the  plaintiff  for  $174. 

It  is  contended  that  the  evidence  showed  that  the  claim 
was  the  debt  of  the  attorney  of  defendant,  who  gave  the 
orders  for  the  work  and  to  whom  the  work  was  charged  in 
plaintiff's  books,  and  not  the  debt  of  the  defendant.  The 
rules  of  this  court  and  of  the  Supreme  Court  required  print- 
ed abstracts  and  briefs.  We  think  that  it  was  within  the 
scope  of  the  implied  authority  of  the  attorney  of  the  appel- 
lant in  those  cases  to  have  abstracts  and  briefs  printed  at  the 
cost  of  appellant.  Williamson  v.  Bosbyshell,  14  Mo.  App. 
634. 

The  fact  that  the  printing  was  charged  to  the  attorney  is 
by  no  means  conclusive  on  the  question  whether  the  credit 
was  given  to  the  attorney  or  to  the  defendant  here,  for  whom 
the  printing  was  ordered.  We  think  that  from  the  evidence 
the  court  might  properly  find  that  the  claim  for  printing  the 
briefs  and  abstracts  was  the  debt  of  the  defendant  and  not  of 
his  attorney. 

In  Sorg  V.  !N'iblack  defendant  had  a  claim  for  a  lien  and 
the  case  is  sometimes  referred  to  as  Sorg  v.  Niblack  and  at 
other  times  as  Crandall  v.  Sorg.  The  printing  of  the  briefs 
and  abstracts  in  that  case  amounted  to  $48,  and  the  remain- 
der of  the  claim,  $126,  was  for  printing  briefs  and  abstracts 
in  Crandall  v.  Lyon. 

It  is  further  contended  that  the  action  is  barred  by  the 
statute  of  limitations  and  that  the  promise  of  the  defendant 
to  pay  the  debt  was  conditional,  and  that  the  condition  on 
which  the  promise  depended  was  not  complied  with. 

March  3, 1905,  the  following  contract  in  writing  was  made 
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between  the  defendant  and  Albert  N".  Eastman,  his  attorney 
in  the  mechanics'  lien  cases : 

"Chicago,  March  3rd,  1905. 

In  consideration  of  a  note  of  even  date  herewith  of  Seven 
Hundred  Fifty-nine  and  •^oo  Dollars  ($759.62),  signed  by 
Rowland  A.  Crandall  payable  to  the  order  of  Albert 
N.  Eastman,  due  on  or  before  one  (1)  year  after  date, 
this  day  executed  and  delivered  by  said  Crandall  to  said  East- 
man, is  so  delivered  and  received  in  full  payment,  discharge 
and  satisfaction  of  all  claims  of  every  kind  whatsoever,  each 
against  the  other  to  date,  save  and  except  only  that  there  is 
now  pending  and  undetermined  in  the  Circuit  Court  of  Cook 
County  a  case  known  as  Sorg  v.  Niblack,  for  the  services  in 
connection  with  which  said  Eastman  has  not  been  paid  and 
in  which  case  he  represents  the  undersigned  Crandall^  a 
claimant  for  lien. 

It  is  agreed  between  the  undersigned  that  said  Eastman 
shall  continue  to  prosecute  said  case  and  the  net  proceeds 
received  therefrom  shall  be  used  first  to  reimburse  said  Cran- 
dall for  all  costs  expended  by  him  and  taxed  in  said  case,  and 
the  remainder  to  be  divided  equally,  share  and  share  alike, 
between  said  Crandall  and  Eastman. 

IN  WITNESS  WHEREOF,  this  release  and  agreement  is 
executed  and  delivered  in  duplicate  the  day  and  year  first 
above  writtenu 

(Signed)  Rowland  A.  Crandall. 
(Signed)  Albert  N.  Eastman." 

March  21,  1905,  the  following  contract  in  writing  was 
made  between  plaintiff  and  defendant: 

"March  21,  1905. 
Pursuant  to  an  agreement  entered  into  March  8,  1905, 
between  R.  A.  Crandall  and  Albert  N.  Eastman  regarding 
the  litigation  of  Sorg-Niblack,  now  pending  in  the  Circuit 
Court  of  Cook  county,  where  said  Crandall  has  a  claim  for 
lien,  it  is  agreed  by  and  between  George  Hornstein  Company 
and  said  R.  A.  Crandall,  that  whereas  said  Hornstein  Com- 
pany have  a  claim  for  briefs  printed  in  said  case,  that  they 
are  to  receive  out  of  the  costs  allowed  in  said  litigation  their 
claim  for  ($174.00)  one  hundred  and  seventy-four  dollars 
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meaning  out  of  the  first  proceeds  of  said  litigation  as  pro- 
vided in  said  contract  to  be  paid  to  said  R.  A.  Crandall. 

George  Homstein  Co. 
R.  A.  Crandall." 

The  contract  between  plaintiff  and  defendant  of  March  21, 
1905,  expressly  refers  to  the  contract  between  defendant  and 
Eastman  of  March  3,  1905,  and  provides  that  plaintiff  shall 
receive  out  of  the  "costs"  allowed  in  Sorg  v.  Niblack,  "their 
claim  for  $174,  meaning  out  of  the  first  proceeds  of  said 
litigation  as  provided  in  said  contract  to  be  paid  to  said  R.  A. 
Crandall."  By  this  contract  defendant  promised  to  pay 
plaintiff  $174  out  of  the  first  proceeds  received  by  him  under 
his  contract  with  Eastman. 

This  was  a  conditional  promise  springing  out  of  and  sup- 
ported by  the  original  consideration.  The  evidence  shows 
that  the  condition  on  which  the  promise  depended  was  com- 
plied with,  for  defendant  received  from  Eastman  about  $1,- 
600  out  of  the  proceeds  of  the  case  of  Sorg  v.  Niblack. 

We  think  the  Municipal  Court  properly  held,  on  the  evi- 
dence, that  the  plaintiff  was  entitled  to  recover  $174  of  the 
defendant. 

We  find  no  reversible  error  in  the  rulings  of  the  court  on 
evidence,  and  the  judgment  is  affirmed. 


People  of  the  State  of  Illionis,  Defendant  in  Error,  v.  Sig- 
mund  Hart,  Plaintiff  in  Error. 

Gen.  No.  14,409. 

1.  Amusement — riglii  of  ticket-holder  in  place  of.  A  ticket-holder 
who  has  left  a  place  of  amusement  where  a  public  exhibition  is  being 
held,  has  no  right  to  re-enter  the  same  after  the  closing  hours  thereof. 

2.  Amusement — token  person  properly  ejected  from  place  of.  A 
ticket-holder  who  has  exhausted  his  rights  with  respect  to  entering 
and  remaining  in  a  place  of  amusement,  is  properly  ejected  therefrom 
when  he  refuses  to  leave  upon  request. 

3.  Assault  attd  batteby — what  justifiahU,    If  a  person  improper- 
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ly  refuses  upon  request  to  leave  a  place  of  amusement  his  ejectment 
is  proper  and  an  assault  and  battery  is  not  committed  if  no  greater 
force  than  is  necessary  is  used  in  ejecting  him. 

Assault  and  battery.  Error  to  the  Municipal  Court  of  Chicago;  the 
Hon.  J.  R.  Newcomer,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1908.    Reversed.    Opinion  filed  July  14,  1010. 

Thoenton  &  Chanoellob,  for  plaintiff  in  error. 

John  J.  Healy,  F.  L.  Baenett  and  Howaed  O. 
Speogle,  for  defendant  in  error. 

Me.  Justice  Feeeman  delivered  the  opinion  of  the  court 
Defendant  prosecutes  this  writ  of  error  to  reverse  a  judg- 
ment of  the  Municipal  Court  of  Chicago  finding  him  guilty 
of  assault  and  battery  on  the  complaint  of  Elton  Lower,  and 
imposing  a  fine. 

Complainant  testified  that  on  the  night  of  December  2, 
1907,  he  attended  an  automobile  exhibition  at  the  Coliseum. 
He  bought  tickets  of  admission  for  himself  and  wife  at  the 
Wabash  avenue  entrance  and  gave  them  up  when  admitted  to 
the  building.  About  9 :30  o'clock  in  the  evening  he  and  his 
wife  went  through  the  back  entrance  of  the  Coliseum  along  a 
covered  way  to  the  Armory  building,  where  a  part  of  the  ex- 
hibition was  displayed.  He  testifies  that  about  ten  o'clock 
or  a  little  before  he  and  his  wife  started  to  leave  the  Armory 
intending  to  return  through  the  alley  to  the  Coliseum,  and 
that  he  asked  "one  of  the  door  tenders"  if  a  ticket  was  need- 
ed to  get  back  into  the  Coliseum  and  that  the  man  replied, 
"Oh  no,  its  too  late  now;  just  follow  the  crowd  around." 
Reaching  the  back  door  of  the  Coliseum,  complainant's  wife 
went  through  the  vestibule  first.  Inside  of  the  door  she  was 
asked  by  defendant,  the  doorkeeper  at  that  entrance,  for  a 
ticket  and  replied  that  she  had  none.  Complainant  coming 
in  inquired,  as  he  says,  "What's  the  matter  here?"  The 
defendant  answered  "You  can't  get  in  here  without  a  ticket." 
To  this  complainant  replied  "Well,  I  am  here."  Defendant 
said  to  him,  "Well,  you  will  have  to  go  out"    Complainant 
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replied,  "Well,  I  came  in  this  way  and  I  have  an  engagement 
and  I  want  to  go  out  the  Wabash  entrance."  Defendant 
said,  "Well,  you  will  have  to  get  out"  Complainant  states 
that  defendant  "held  both  of  my  wrists,  and  I  believe  I  said 
to  him.  'Son,  you  are  making  a  mistake.  You  will  make  a 
whole  lot  of  trouble  if  you  put  me  out  of  here,  because  I  have 
paid  my  admission  and  I  have  a  right  to  go  through  the  Coli- 
seum;' "  that  defendant  "said  something  about  orders;"  that 
complainant  saw  two  men  coming  down  the  aisle  toward  him 
and  that  one  Beaumont,  who  it  appears  from  the  evidence 
was  the  superintendent  in  charge  of  the  building,  said  "There 
he  is,  put  him  out"  He  says  defendant  took  no  part  at 
that  time,  but  that  other  men  forcibly  put  him  out  through 
the  door;  that  he  resisted  but  did  not  receive  "any  great 
physical  damage,"  although  he  says  his  clothing  was  dis- 
arranged his  overcoat  torn  and  his  leg  bruised. 

It  is  evident  from  complainant's  testimony  that  he  refused 
to  leave  the  building  when  told  by  the  doorkeeper  and  others 
to  do  so  and  that  he  resisted  when  he  was  about  to  be  ejected. 
His  wife  testifies:  "One  had  hold  on  each  side  of  him. 
They  pushed  him  to  the  door.  My  husband  was  holding  his 
feet  down  trying  to  stay  there."  Another  of  complainant's 
witnesses  testifies  when  asked  if  complainant  tried  to  stay 
there  in  the  building,  "He  surely  did.  I  saw  that  fellow  grab 
hold  of  him  and  another  fellow  just  like  this  (indicating) 
and  he  said,  'Go  on,  get  out  of  here.'  That's  how  they  treated 
him  *  *  ♦  I  said  he  had  his  hands  against  the  door 
jamb  resisting  and  that  is  true."  In  stating  reasons  for  find- 
ing the  defendant  guilty  the  trial  judge  after  stating  that 
complainant  asked  for  a  ticket  to  go  back  to  the  Coliseum 
when  leaving  the  Armory  and  was  told  by  the  doorkeeper 
there  that  he  did  not  need  one,  that  they  would  let  him  in 
without  a  ticket,  said,  "Now  the  doorkeeper  himself  does  not 
deny  that  statement"  In  this  the  court  seems  to  have  been 
under  a  misapprehension,  for  the  doorkeeeper  there  expressly 
testifies  according  to  the  abstract  that  he  did  not  state  to  com- 
plainant nor  to  any  one  else  that  evening  that  they  did  not 
need  any  ticket  to  go  back  into  the  Coliseum ;  but  on  the  con- 
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trary  that  he  told  the  crowd  the  alley  entrance  to  the  CoH- 
seum  was  closed  and*  that  he  instructed  them  to  pass  out 
through  the  front  entrance  of  the  Armory.  It  is  suggested 
that  complainant's  reason  for  wishing  to  go  through  the  Coli- 
seum was  that  he  had  an  automobile  in  front.  He  had  de- 
layed too  long  however.  The  hour  of  closing  had  come  and 
after  being  informed  of  that  fact  complainant  insisted  upon 
remaining  and  going  into  the  Coliseum.  By  his  conduct 
he  insisted  upon  being  ejected  by  force,  as  he  was. 

It  is  urged  by  complainant's  attorneys  that  having  pur- 
chased tickets,  complainant  and  his  wife  had  '^more  than  a 
mere  license;"  that  "their  right  is  more  in  the  nature  of  a 
lease  entitling  them  to  peaceable  ingress  and  egress."  Citing 
Drew  V.  Peer,  93  Pa.  234^242.  We  are  unable  to  perceive 
wherein  that  case  has  any  application  to  the  facts  in  the  case 
at  bar.  Complainant  had  no  license  merely  because  he  had 
originally  bought  tickets  of  admission  to  remain  in  or  re-en- 
ter the  buildings  or  either  of  them  after  the  hour  for  closing 
the  exhibition  for  the  evening  had  arrived.  In  Pennsylvania 
R,  R.  Co.  V.  Council,  112  111.  295,  the  conductor  of  the  rail- 
way train  had  been  ordered  by  his  superiors  not  to  receive  a 
ticket  for  fare  over  the  road  like  the  one  presented  by  the 
appellee ;  and  when  the  ticket  was  presented  notified  appellee 
that  he,  the  conductor,  could  not  receive  the  ticket  and  that  ap- 
pellee must  pay  the  regular  fare  or  leave  the  train.  This  ap- 
pellee refused  to  do  and  the  conductor  stopped  the  train  at  a 
regular  station  and  put  him  off,  using  no  more  force  than  was 
necessary.  The  court  says :  "Had  he  left  the  train  when  the 
conductor  refused  to  receive  the  ticket  and  ordered  him  to 
leave,  he  might  have  sued  and  recovered  for  all  damages  sus- 
tained in  consequence  of  the  act  of  the  conductor  expelling 
him  from  the  train ;  but  can  he  recover  for  the  force  used  by 
the  conductor,  which  he  by  his  own  act  induced  the  conductor 
to  resort  to,  in  order  to  put  him  off  the  train  ?"  It  is  held 
that,  "when  the  conductor  demanded  that  appellee  should  pay 
fare  or  leave  the  train,  appellee  would  have  been  justified  in 
refusing  to  pay  fare,  and  in  leaving  the  train  on  the  com- 
mand of  the  conductor  j  and  had  he  done  so  he  would  have  re- 


Digitized  by 


Google 


Chicago — ^Fiest  Disteict — July,  1910.  527 

People  Y.   Hart,    166   111.    App.   523. 

ceived  no  personal  injuries  and  might  then  have  brought  his 
action  and  recovered  as  before  stated ;  but  when  he  refused 
to  leave  the  train  and  thus  compelled  the  conductor  to  re- 
sort to  force,  he  can  not  recover  for  an  injury  which  he  volun- 
tarily brought  upon  himself."  It  is  further  said  that  a 
train  crowded  with  passengers — often  women  and  children — 
is  no  place  for  a  quarrel  or  fight  between  a  conductor  and  a 
passenger,  "and  it  would  be  unwise  and  dangerous  to  the 
travelling  public  to  adopt  any  rule  which  might  encourage 
.a  resort  to  violence  on  a  train  of  cars."  The  principle  thus 
stated  is  applicable  in  the  case  at  bar.  The  complainant  had 
no  right  to  demand  re-admission  to  the  Coliseum  after  he  had 
voluntarily  left  that  and  the  Armory  building  also,  and  when 
the  hour  for  closing  had  arrived.  It  appears  from  the  evi- 
dence that  others  were  seeking  such  re-admission  and  were 
all  alike  being  refused.  There  was  access  through  the  alley 
to  the  street  and  the  front  of  the  building.  The  entrance 
or  exit  to  a  public  exhibition  or  place  of  amusement  is  not 
the  place  for  a  quarrel  or  a  physical  struggle,  even  if  com- 
plainant had  any  right  to  demand  re-entrance  to  the  Coli- 
seum, which  he  had  not.  When  he  refused  to  leave  the  build- 
ing after  having  been  requested  so  to  do,  those  in  charge  act- 
ing under  orders  from  their  superiors  had  a  right  to  expel 
complainant,  using  such  force  as  was  reasonably  necessary. 
To  the  same  effect  is  what  is  said  in  Kiley  v.  Chicago  City 
Ry.  Co.,  189  111.  384-^390. 

It  is  urged  by  complainant's  counsel  that  more  force  was 
used  than  was  necessary.  As  we  have  already  stated,  the  com- 
plainant had  no  right  to  refuse  to  leave  the  building  when  re- 
quested by  the  defendant.  When  he  so  refused  and  when  as 
his  own  witness  testified  he  endeavored  to  resist  removal  by 
holding  back  with  hands  and  feet  against  the  door  way  he 
invited  and  made  necessary  the  use  of  more  force  than  would 
otherwise  have  been  required  to  put  him  out.  In  Paxton  v. 
Boyer,  67  111.  132-135,  which  was  an  action  of  trespass  for 
an  assault  and  battery,  it  is  said:  "The  principle  is  an- 
nounced (citing  cases)  that  a  person  is  not  liable  for  an  un- 
intentional injury  resulting  from  a  lawful  act,  where  neither 
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negligence  nor  folly  is  imputable  to  him  who  does  the  act, 
and  that  the  burden  of  proving  the  negligence  or  folly  where 
the  act  is  lawful  is  upon  the  plaintiff."  The  evidence  fails 
to  show  that  more  force  than  was  rendered  necessary  by  com- 
plainant's misconduct  was  used  in  putting  him  out  of  the 
building  which  he  refused  to  leave  when  lawfully  requested. 
The  judgment  of  the  Municipal  Court  is  reversed. 

Reversed. 


Nat  Fields  et  al.,  Plaintiffs  in  Error,  v.  T.  W.  Dinkins,  De- 
fendant in  Error. 

Gen.  No.  14,739. 

Emploteb  Ain>  EUPLOTE — token  discharge  justified.  If  an  employer 
18  given  the  right  to  terminate  a  contract  of  employment  if  the  ser- 
vices of  the  employe  are  not  rendered  to  his  satisfaction,  he  is  the 
sole  judge  of  the  sufficiency  of  his  reasons  and  of  the  fact  that  such 
dissatisfaction  exists;  he  has  the  right  to  discharge  such  employe  for 
any  reason  when  the  latter's  services  are  not  satisfactory. 

Assumpsit.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
Habby  Olson,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1909.    Affirmed.    Opinion  filed  July  14,  1910. 

AdOlph  Marks,  for  plaintiffs  in  error. 

Lawbence  &  FoLSOM,  for  defendant  in  error. 

Mb.  Justice  Fbeeman  delivered  the  opinion  of  the  court 
This  is  an  action  for  alleged  breach  of  contract.  At  the 
conclusion  of  all  the  evidence  the  Municipal  Court  on  mo- 
tion directed  a  verdict  for  defendant  and  gave  judgment 
against  plaintiffs  for  costs.  Plaintiffs  seek  to  reverse  this 
judgment. 

The  agreement  in  question  is  dated  April  10th,  1906, 
and  was  made  and  entered  into  "by  and  between  T.  W. 
Dinkins,  Theatrical  Manager,  of  the  City,  County  and  State 
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of  New  York,  party  of  the  first  part,  and  Fields  &  Fields, 
actor  or  actress,  of  the  second  part."  By  its  first  clause  the 
second  party,  plaintiffs  herein,  contracted  to  render  services 
to  defendant  at  such  times  and  places  in  the  United  States 
and  Canada  as  defendant  might  direct  "during  the  theatri- 
cal season  of  1906  and  1907;  said  season  to  commence  and 
terminate  at  the  option  of  the  party  of  the  first  part,"  the 
defendant  herein.  The  second  clause  provided  that  the 
services  to  be  so  rendered  were  "to  be  as  an  actor  or  per- 
former, including  both  general  and  special  work,  ^General 
Business,'  and  in  choruses,  but  more  especially  as  he  or  she 
may  be  assigned  in  the  theatrical  company  or  companies 
designated  by  the  party  of  the  first  part."  The  third  clause 
is  as  follows ;  "The  party  of  the  second  part  hereby  repre- 
sents and  asserts  his  or  her  competency  and  ability  to  fulfill 
the  services  hereby  contracted  for,  to  the  entire  satisfaction 
and  approval  of  the  party  of  the  first  part,  failing  which, 
at  the  election  of  said  party  of  the  first  part,  this  contract  is 
to  immediately  become  null  and  void,  without  any  liability 
accuring  or  attaching  against  the  party  of  the  first  part 
thereby." 

There  are  provisions  for  payment  of  compensation  and 
other  provisions  not  material  to  the  present  controversy. 
There  is  evidence  tending  to  show  that  the  plaintiffs  started 
"to  rehearse  the  show  the  first  week  in  August,"  gave  the 
first  dress  rehearsal  and  a  full  performance  at  Jersey  City, 
a  dress  rehearsal  at  Providence  where  plaintiffs  played  a 
week;  that  they  went  from  there  to  Boston,  Worcester  and 
Brooklyn,  playing  a  week  in  each  town,  and  from  Brooklyn 
to  Albany  and  Troy,  thence  to  Montreal,  Toronto,  Buffalo, 
Detroit  and  Chicago.  At  the  end  of  the  week  in  Chicago 
plaintiffs  were  discharged.  It  is  claimed  that  defendant  had 
repeatedly  expressed  satisfaction  with  the  show  and  that 
the  discharge  was  in  violation  of  the  contract  and  because 
plaintiffs  refused  to  lower  their  salaries. 

On  the  part  of  defendant  it  is  contended  that  the  third 
clause  of  the  contract  gave  defendant  the  right  to  discharge 
plaintiffs  at  any  time  and  for  any  reason,  of  the  sufficiency 
Vol,  ci,v|. — 34. 
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of  which  defendant  was  the  sole  judge.  By  that  clause 
the  plaintiffs  asserted  their  competency  and  ability  to  fulfill 
the  services  they  contracted  to  render  "to  the  entire  satis- 
faction and  approval"  of  the  defendant,  and  failing  in  this 
the  contract  at  the  defendant's  election  became  null  and  void, 
without  liability  on  the  part  of  defendant  thereby.  By  dis- 
charging the  plaintiffs  the  defendant  indicated  his  dissatis- 
faction and  election  to  nullify  the  contract.  Under  such 
contract  the  reasons  for  dissatisfaction  were  immateri^ 
The  employer  is  the  sole  judge  of  the  sufficiency  of  his  reasons 
and  of  the  fact  that  such  dissatisfaction  exists  and  has  the 
right  to  discharge  the  employe  for  any  reason  when  the 
latter's  services  are  not  satisfactory.  Satisfaction  with  the- 
atrical services  involves  questions  of  taste,  fancy  and  judg- 
ment of  a  personal  nature,  which  the  employer  alone  can 
determine.  Cases  in  point  are:  Crawford  v.  Mail  &  Ex- 
press, 57th  Northeastern  Eep.  (N.  Y.)  616;  Kendall  v. 
West,  98  111.  App.  116 ;  Idem,  196  111.  221 ;  Temby  v.  Brunt, 
229  111.  540 ;  International  Harvester  Co.  v.  Boatman,  122 
111.  App.  474-477. 

The  conclusion  stated  is  controlling.  We  find  no  error 
in  the  action  of  the  trial  court  in  directing  a  verdict  for 
defendant.  The  judgment  of  the  Municipal  Court  will  be 
affirmed. 

Affirmed. 


J.  T.  Dunn  et  aL,  Defendants  in  Error,  v.  Thomas  J.  Fitz- 
gerald, Plaintiff  in  Error. 

Gen.  No.  14,888. 

Verdicts — when  not  disturbed.  A  verdict  will  not  be  set  aside 
on  review  as  against  the  weight  of  the  evidence  unless  clearly  and 
manifestly  so. 

Assumpsit.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
HoBEA  W.  Wells,  Judge,  presidng.  Heard  in  this  court  at  the  March 
term,  1909,    A^med.    Opinion  filed  Jul^  14^  1910, 
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Saul  C.  Ebbstein,  for  plaintiff  in  error. 

Chaeles  K.  Young  and  Eudolph  Wolfneb,  for  defend- 
anta  in  error. 

Mb.  Justice  Fbeeman  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  by  which  plaintiff  in  error,  the  de- 
fendant in  the  lower  court,  seeks  to  reverse  a  judgment 
against  him  for  money  claimed  by  the  plaintiffs  to  be  due 
them  for  merchandise  sold  and  delivered.  The  cause  was 
submitted  to  and  tried  by  the  court  without  a  jury. 

No  questions  are  involved  except  those  of  fact  The  plain- 
tiffs' business  is  that  of  butchers  dealing  in  meats  at  whole- 
sale. There  is  testimony  in  their  behalf  tending  to  show  that 
in  December,  1907,  they  had  been  having  business  dealings 
with  one  John  Fitzgerald,  a  brother  of  the  defendant;  that 
on  December  18th  of  that  year  John  Fitzgerald  had  become 
indebted  to  them  and  the  prospect  of  getting  the  balance 
which  he  owed  them  "did  not  look  very  good ;"  that  plaintiffs 
refused  therefore  to  sell  him  any  more  goods ;  that  John  told 
them  that  his  brother,  the  defendant,  would  pay  for  all  the 
goods  he  bought,  and  finally  induced  Havey,  one  of  the  plain- 
tiffs, to  go  with  him  to  the  Stock  Yards  Savings  Bank  to  see 
the  defendant,  who  was  cashier  of  that  Bank;  that  at  that 
interview  the  defendant  told  Havey  to  let  John  Fitzgerald 
have  all  the  goods  he  wanted  and  render  a  bill  to  him,  the 
defendant,  and  he  would  pay  for  all  the  goods;  that  there- 
after the  bills  were  rendered  to  defendant,  amounting  all  to- 
gether to  $1,464.95,  of  which  defendant  paid  from  tiilie  to 
time  all  but  a  balance  of  $466.50,  which  balance  he  promised 
several  times  to  pay,  but  failed  to  do  so ;  that  the  payments 
by  defendant  were  made  by  means  of  checks  on  the  Stock 
Yards  Savings  Bank  signed  by  defendant  as  cashier;  that 
the  bills  so  paid  by  defendant  were  made  out  to  John  Fitz- 
gerald, but  were  all  delivered  to  defendant  at  the  bank ;  that 
after  the  interview  of  December  18,  1907,  plaintiffs  had 
nothing  to  do  with  John  Fitzgerald,  except  to  deliver  the 
goods  to  him.     Dunn,  the  other  plaintiff,  testifies  that  on 
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one  occasion  he  called  on  defendant  with  a  bill  and  defendant 
said  his  wife  was  sick  and  he  did  not  have  the  money  and  to 
come  again.*  Later  his  partner  went  and  defendant  paid  the 
bill. 

In  defendant's  behalf  there  is  his  testimony  tending  to 
show  that  defendant  is  cashier  of  the  Stock  Yards  Savings 
Bank,  with  which  he  had  at  the  time  of  the  trial  been  con- 
nected for  eighteen  years;  that  on  December  18,  1907,  the 
plaintiff  Havey,  in  company  with  defendant's  brother  John, 
came  to  the  bank  and  told  defendant  the  plaintiffs  were  going 
to  start  selling  sheep  to  John  and  asked  defendant  if  he 
"would  go  good  for  them ;"  that  defendant  said  "No,"  and  told 
Havey  "at  the  time  if  he  got  in  with  John  that  John  would 
do  him,  meaning  he  would  beat  him."  Defendant  says  that 
the  next  day  "Havey  and  John  came  in  again  and  Havey 
wanted  me  to  do  the  business — wanted  me  to  go  and  act  for 
John;"  that  defendant  said,  "No,  he  will  stick  you,  he  will 
stick  everybody  that  he  has  anything  to  do  with,"  and  that 
Havey  said,  "If  John  lets  the  money  here  I  will  handle  it," 
and  that  defendant  said  "No,  I  didn't  want  to  handle  any- 
thing that  he  has  got ;"  and  that  Havey  said,  "It  is  not  any 
more  than  right  that  you  handle  your  brother's  money.  I 
am  willing  to  give  him  a  chance,  and  if  you  will  take  the 
money  and  turn  it  over  to  me  when  he  pays,  all  right ;"  and 
that  defendant  said,  "All  right.  I  will  give  you  a  cashier's 
check  for  all  the  money  he  leaves  here,  but  don't  let  him  go 
over  a  day.  He  will  stick  you."  After  that  defendant  testi- 
fies that  he  saw  Havey  every  day ;  he  would  bring  in  the  bill 
andvTohn  would  leave  the  money.  Defendant  would  pay  the 
bill,  and  says  he  would  get  the  money  from  John.  Defend- 
ant denies  that  he  told  Havey  to  let  John  have  all  the  goods 
he  wanted  and  that  he  said  he  "would  stand  good  for  it." 
John  Fitzgerald  also  testifies  that  defendant  merely  agreed 
to  receive  the  money  from  him  and  pay  it  to  Havey  if  John 
should  give  it  to  defendant. 

There  is  direct  conflict  in  the  testimony.  It  was  the 
province  of  the  court  which  heard  the  evidence  and  had  the 
witnesses  before  it  to  settle  the  issue  of  fact.    The  evidence 
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amply  justifies  the  finding.  We  discover  in  the  record  no 
reason  which  would  justify  this  court  m  disturbing  the  judg- 
ment. The  presiding  judge  in  the  trial  court  had  opportuni- 
ties of  observing  the  witnesses,  their  demeanor  on  the  wit- 
ness stand  and  during  the  trial  which  should  have  enabled 
him  to  determine  their  credibility  better  than  we  can  possibly 
do  from  the  record  only.  The  finding  and  judgment  are  by 
no  means  clearly  and  manifestly  against  the  evidence,  and 
in  accordance  with  numerous  and  well  settled  precedents 
should  not  be  disturbed. 

The  judgment  of  the  Municipal  Court  will  be  affirmed. 

Affirmed. 


London  Guarantee  and  Accident  Company  Limited,  Plain- 
tiff in  Error,  v.  Edwar^l  Morris  et  aL,  Defendants  in 
Error. 

Gen.  No.  15,171. 

1.  Insurance — when  casualty  policy  not  void.  If  the  policy  does 
not  purport  to  insure  against  any  acts  in  violation  of  law  but  has 
for  its  purpose  and  effect  the  indemnification  of  the  insured  against 
loss  from  the  liability  imposed  by  law  upon  the  insured  for  damages 
on  account  of  bodily  injuries  or  death  suffered  by  an  employe  of  the 
insured,  it  is  not  void  and  will  cover  a  liability  arising  against  the 
insured  by  reason  of  an  injury  suffered  by  a  minor  while  engaged  in 
the  performance  of  a  task  prohibited  by  statute  to  be  assigned  to  him. 

2.  Insurance — "child'*  as  used  in  casualty  policy  construed.  The 
word  "child"  as  used  in  a  casualty  policy  construed  to  mean  one  under 
the  age  of  puberty. 

3.  Insurance — how  policies  construed.  The  language  of  the  policy 
being  that  of.  the  company,  is  to  be  construed  most  strongly  against 
it.  If  a  word  employed  is  susceptible  of  two  meanings  that  meaning 
should  be  given  which  enlarges  rather  than  restricts  the  liability. 

Assumpsit.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
Frank  P.  Sadler,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1909.     Affirmed.     Opinion  filed  July  14,  1910. 

E.  J.  FoLONiE,  for  plaintiff  in  error. 
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N.  G.  Collins  and  M.  W.  Bobdebs,  for  defendants  in 
error. 

Ms.  Justice  Fbebman  delivered  the  opinion  of  the  court 

Plaintiff  prosecuted  this  writ  of  error  to  reverse  a  judg- 
ment of  the  Municipal  Court  of  Chicago.  At  the  close  of 
the  plaintiff's  evidence  the  lower  court  directed  a  verdict 
for  defendant  and  judgment  was  entered  accordingly. 

The  plaintiff  issued  to  defendants  an  employer's  liability 
policy,  whereby  plaintiff  agreed  to  indemnify  defendants 
^'against  loss  from  the  liability  imposed  by  law  upon  the 
Assured  for  damages  on  account  of  bodily  injuries  or  d«ath 
accidentally  suffered  while  this  policy  is  in  force  by  any 
employe  or  employes  of  the  Assured  while  within  the  factory, 
shop  or  yard  described  in  the  schedule  ♦  ♦  ♦  in  and 
during  the  operation  of  the  trade  or  business  described  in 
the  schedule  *  ♦  ♦  subject  to  the  following  condi- 
tions." One  of  these  conditions  is  as  follows :  "This  policy 
does  not  cover  loss  from  liability  for  injuries  or  death  to  or 
caused  by  *  *  *  any  child  employed  by  the  Assured 
contrary  to  law,  or  any  child  employed  under  fourteen  (14) 
years  of  age  where  no  statute  restricts  the  age  of  employ- 
ment.'* 

It  appears  that  one  Jacob  Braun,  a  minor,  who  it  is  stipu- 
lated was  over  fourteen  years  of  age  but  under  sixteen  at 
the  time  he  suffered  the  injuries  from  which  this  controversy 
arises,  became  an  employe  of  the  defendant  as  a  common 
laborer  in  October,  1906,  at  their  packing  plant  in  St 
Joseph,  Missouri.  At  that  time  he  is  said  to  have  been 
fifteen  years  and  five  days  old  and  was  lawfully  employed. 
About  two  months  later  he  was  given  employment  on  what 
is  called  a  hog  casing  or  "gut"  machine,  his  duties  being 
to  insert  the  "casings"  between  two  revolving  rollers,  and 
after  passing  them  through  to  hang  them  up.  The  rollers 
operated,  it  is  said,  like  a  wringer  "with  knives  on  top  of 
the  drum  to  scrape  the  guts."  At  the  time  of  the  accident, 
March  9,  1907,  the  machine  had  become  clogged,  one  of  the 
guts  or  casings  having  wrapped  itself  around  a  roller^  and 
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the  foreman  directed  Braun  to  remove  it  In  doing  so  his 
hand  was  caught  between  the  rollers  and  badly  hurt.  At 
that  time  he  is  said  to  have  been  fifteen  years,  four  months 
and  twenty  days  of  age.  It  appears  that  the  plaintiff  here- 
in deemed  it  proper  to  settle  Brann's  claim  for  damages 
caused  by  the  injury,  and  this  it  did,  having  entered  into 
a  stipulation  with  the  defendants,  who  were  Braun's  em- 
ployers, that  such  settlement  should  not  in  any  way  be  con- 
strued as  a  waiver  of  plaintiff's  rights  under  the  policy,  and 
that  the  questions  of  age  and  liability  under  the  policy  were 
to  be  settled  later  between  the  plaintiff  and  defendant.  This 
action  is  brought  to  recover  of  defendants  the  amount  so 
paid  by  plaintiff  to  Braun  in  settlement  of  his  claim  against 
defendants  for  damages. 

It  is  said  in  plaintiff's  behalf  that  there  are  only  two  ques- 
tions involved :  First,  whether  the  facts  established  a  viola- 
tion of  law  on  the  part  of  the  defendants  within  the  meaning 
of  the  policy;  and,  second,  whether  Jacob  Braun  was  a 
"child"  within  the  meaning  of  the  condition  of  the  policy 
as  above  quoted.  It  is  urged  that  the  employment  of  Braun 
on  the  machine  by  which  he  was  injured  was  contrary  to 
the  law  of  the  State  of  Missouri.  The  statute  referred  to  is 
as  follows :  "No  minor  or  woman  shall  be  required  to  clean 
any  part  of  the  mill,  gearing  or  machinery  in  any  such  es- 
tablishment in  this  State  while  the  same  is  in  motion  or 
work  between  the  fixed  or  traversing  parts  of  any  machinery 
while  it  is  in  motion  by  the  action  of  steam,  water  or  other 
mechanical  power."  That  Braun  was  a  minor  and  that  he 
was  at  the  time  of  his  injury  employed  in  violation  of  the 
statute  quoted  does  not  seem  to  be  disputed.  Cases  are  cited 
wherein  the  courts  of  Missouri  have  held  to  that  effect, 
Nairn  v.  National  Biscuit  Co.,  120  Mo.  App.  144;  Swift 
&  Co.  V.  Rennard,  128  111.  App.  181 ;  Peters  v.  Gille,  113 
S.  W.  Eep.  706.  But  the  provision  of  the  policy  relied  upon 
is  to  the  effect  that  the  policy  does  not  cover  loss  from  liability 
for  injuries  to  or  caused  by  any  "child"  employed  by  the 
assured  contrary  to  law.  It  is  insisted  in  behalf  of  de- 
fendants that  while  a  child  is  a  minor,  a  minor  is  not  neces- 
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sarilj  a  child^  and  that  in  this  case  Jacob  Braun,  at  that 
time  "15  years,  4  months  and  20  days  old,"  was  not  a  **child" 
and  therefore  not  within  the  meaning  of  the  exception  of 
the  policy.  It  is  contended  by  plaintiff's  counsel  that  to 
construe  the  policy  in  question  so  as  to  make  it  applicable 
in  the  case  at  bar  would  be  to  enforce  an  illegal  contract 
In  Kelley  v.  Home  Insurance  Co.,  97  Mass.  288,  it  is  said: 
"The  general  rule  of  law  on  this  subject  is  stated  in  Board- 
man  V.  Merrimack  Insurance  Co.,  8  Cush.  583.  *When 
the  direct  purpose  of  the  contract  is  to  effect,  advance  or  en- 
courage acts  in  violation  of  law,  it  is  void.  But  if  the  con- 
tract sought  to  be  enforced  is  collateral  and  independent, 
though  in  some  measure  connected  with  the  acts  done  in  vio- 
lation of  law,  the  contract  is  not  void.'  "  In  the  present 
case  the  contract  does  not  purport  to  insure  against  any 
acts  in  violation  of  law.  Its  whole  purpose  and  effect  are  to 
indemnify  defendants  against  loss  from  the  liability  imposed 
by  law  upon  the  assured  for  damages  on  account  of  bodily 
injuries  or  death  accidentally  suffered  by  any  employe  of 
the  defendants.  Here  a  liability  was  imposed  upon  defend- 
ants by  the  judgment  which  plaintiff  settled  and  paid,  and 
against  such  liability  it  was  the  purpose  and  effect  of  the 
policy  to  indemnify  the  defendants.  The  policy  is  clearly 
valid. 

The  other  controverted  question  is  whether  the  injured 
Jacob  Braun  was  a  "child"  within  the  language  of  the  ex- 
ception in  the  policy.  If  he  was  at  the  time  a  child  "em- 
ployed by  assured  contrary  to  law,"  then  the  policy  does 
not  cover  loss  from  liability  for  injuries  to  him.  It  does 
however  cover  loss  from  liability  for  injuries  to  all  em- 
ployes not  included  within  the  terms  of  the  special  exception 
under  consideration.  In  ascertaining  the  meaning  of  the 
parties  to  the  contract,  expressed  in  the  use  of  the  word 
"child"  as  here  employed,  we  are  not  interpreting  nor  con- 
struing a  statute.  Insurance  policies  "being  signed  by  the 
insurer  only  and  prepared  by  persons  acting  in  the  exclusive 
interest  of  the  insurance  Company,  the  language  is  that  of 
the  insurer,  and  hence  the  rule  is  that  the  provisions  and 
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conditions  of  the  policy  are  construed  most  favorably  for 
the  insured."  Niagara  Fire  Ins.  Co.  v.  Scammon,  100  111. 
644-649 ;  Healy  v.  Mut  Accident  Association,  138  111.  556- 
561.  In  the  case  last  cited  it  is  said:  "When  the  words 
are  without  violence  susceptible  of  two  interpretations,  that 
which  will  sustain  his  claim  and  cover  the  loss  must  in  pre- 
ference be  adopted."  If  the  word  "child"  in  this  connec- 
tion is  susceptible  of  two  interpretations,  it  must  be  given 
the  meaning  most  favorable  to  the  insured.  But  in  our 
judgment  it  is  not  thus  susceptible.  The  ordinary  meaning 
of  the  word  as  commonly  used  in  accordance  with  its  usual 
import  is  one  under  the  age  of  puberty.  This  accords 
with  the  common  law  definition,  and  with  the  definition  giv- 
en by  a  "factory  statute"  of  the  State  of  Missouri  (Chapter 
161,  Art  6,  Section  10104,  Missouri  Statutes),  which  de- 
fines child  to  mean  a  person  under  the  age  of  fourteen  years. 
A  witness  called  by  plaintiff  as  an  expert  on  the  subject  so 
testifies  and  the  fact  is  not  disputed. 

For  the  reasons  indicated  we  are  of  opinion  that  Jacob 
Braim  was  not  a  child  within  the  meaning  of  the  condition 
of  the  policy  in  controversy.  The  judgment  of  the  Munici- 
pal Court  must  therefore  be  affirmed.  ^ 

Affirmed. 


Brink's  Chicago  City  Express  Company^  Plaintiff  in  Error, 
y.  Thomas  M.  Hunter,  Defendant  in  Error. 

Gen.  No.  15,217. 

ExEOunoNS — what  not  abandonment  of  property  justifying  levy. 
If  a  person  having  merchandise  in  possession  for  purposes  of  de- 
livery does  not  complete  delivery  to  the  person  for  whom  it  was  intended, 
in  order  to  justify  a  levy  thereon  pursuant  to  an  execution  against 
another  person  into  whose  possession  it  ultimately  comes,  it  must 
appear  that  such  merchandise  has  heen  abandoned,  and  in  order  *'to 
constitute  an  abandonment  there  must  be  the  concurrence  of  the  in- 
tention  to  abandon  and  the  actual  relinquishment  of  the  property,  lo 
that  it  may  be  appropriated  by  the  next  comer." 
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Trover.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Feakk 
Cbowx,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1909.    Reversed  and  judgment  here.    Opinion  filed  July  14,  1910. 

WiixiAM  English,  for  plaintiflF  in  error. 

Olef  F.  Sbvbbson  and  William  Chones,  for  defendant 
in  error  J  Geidlby,  Culvbb  &  King,  of  counsel. 

Mb.  Justice  Fbbbman  delivered  the  opinion  of  the  court. 

This  is  an  action  of  trover,  in  which  the  plaintiff  seeks  to 
recover  the  value  of  twenty-five  volumes  of  an  Encyclopaedia 
of  Law  and  Procedure.  The  Municipal  Court  stated  the 
facts  as  shown  by  the  evidence  substantially  as  follows :  In 
April,  1907,  a  law  book  company  shipped  the  books  in  ques- 
tion from  Albany,  packed  in  a  wooden  box  addressed  to  one 
Edward  R  Hills,  an  attorney,  909  Hartford  Building,  Chi- 
cago, care  of  Brink's  Chicago  City  Express  Company. 
Plaintiff  received  the  books  from  the  railroad  company  on 
April  27,  1907,  and  took  them  to  909  Hartford  Building  for 
delivery  to  said  Hills.  Not  finding  Hills  there  and  being 
told  that  he  was  moving  to  room  1212  Rector  Building,  the 
plaintiff's  driver  took  the  package  of  books  to  the  Rector 
Building.  He  found  calciminers  at  work  there  in  room  1212, 
and  left  the  package  of  books  in  the  hall,  near  the  entrance 
to  that  room.  One  Theodore  Walliser,  said  to  be  an  attorney, 
was  about  to  move  to  room  1208  in  the  Rector  Building  and 
when  he  did  so  move  is  said  to  have  found  this  package  of 
law  books  in  that  room,  1208.  They  remained  there  some 
weeks  and  in  July  following  said  Walliser  opened  the  box, 
placed  the  books  on  his  own  desk  and  shelves  and  seems  to 
have  used  them  thereafter  for  his  own  purposes  until  about 
October  11th  following.  Upon  that  date  they  were  levied 
upon  by  defendant  as  bailiff  of  the  Municipal  Court,  acting 
by  one  of  his  deputies,  under  an  execution  issued  by  said 
court  upon  a  judgment  therein,  in  favor  of  a  third  party  and 
against  said  Theodore  Walliser  for  $200  and  costs.  Walliser 
is  said  to  have  represented  to  the  deputy  that  the  books  were 
his  by  purchase,  but  that  they  would  be  of  no  value  to  any 
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one  else,  as  he  alone  could  complete  the  set.  They  were  taken 
however  under  the  writ,  and  thereafter  on  October  22,  1907, 
were  sold  by  the  defendant  at  public  auction.  It  is  conceded 
that  at  the  time  of  the  levy  and  sale  and  until  March  23, 
1908,  when  this  suit  was  begun,  the  defendant  had  no  notice 
nor  knowledge  of  the  title  of  the  law  book  company  or  of  the 
rights  of  the  plaintiff  express  company  in  or  to  the  books  in 
question.  The  Municipal  Court  found  from  this  evidence 
that  the  plaintiff  had  abandoned  said  books,  had  relinquished 
any  claim,  title,  or 'right  of  possession  to  them,  had  been 
guilty  of  gross  negligence  and  had  no  claim  or  title  thereto 
as  against  the  defendant  bailiff  and  execution  creditors  of 
said  Walliser  without  notice. 

It  is  contended  in  behalf  of  plaintiff  that  the  facts  as  stat- 
ed by  the  lower  court  do  not  warrant  the  conclusion  that  the 
plaintiff  had  abandoned  the  books  in  question  at  the  time  of 
the  levy  and  sale  by  the  defendant  bailiff.  In  this  conten- 
tion we  concur.  There  can  be  no  abandonment  of  one's  prop- 
erty or  rights  without  an  intention  to  abandon.  It  is  said 
in  Judson  v.  Malloy,  40  Cal.  299,  that  "to  constitute  an 
abandonment  there  must  be  the  concurrence  of  the  intention  to 
abandon  and  the  actual  relinquishment  of  the  property,  so 
that  it  may  be  appropriated  by  the  next  comer."  See  also 
Breedlove  v.  Stump,  3  Yerg.  (Tenn.)  257,  quoted  with  ap- 
proval in  Dawson  v.  Daniel,  2  Flipp  (TJ.  S.)  301;  Liver- 
more  V.  White,  74  Maine,  452 ;  Log  Owners  Co.  v.  Hubbell, 
135  Mich.  65. 

There  is  nothing  in  the  statement  of  facts  nor  apparently 
in  the  evidence  tending  to  show  that  prior  to  the  institution 
of  this  suit  the  plaintiff  was  aware  that  the  books  in  question 
had  not  reached  the  person  to  whom  they  were  intended  to 
be  delivered.  Without  such  knowledge  there  could  be  no 
intention  to  abandon.  The  box  containing  them  was  dis- 
tinctly marked  with  the  name  of  the  consignee.  Walliser, 
the  execution  debtor,  had  wrongfully  removed  them  from 
the  box  and  appropriated  them  to  his  own  use.  He  had  false- 
ly represented  them  to  be  his  own  by  right  of  purchase.  He 
had  full  knowledge  of  the  name  of  the  consignee,  whom,  had 
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he  tried,  he  could  have  had  no  real  difficulty  in  finding.  He 
acquired  no  title  nor  right  of  possession  against  the  plaintiff 
nor  the  real  owner  by  his  misconduct,  and  having  no  title  nor 
right,  the  defendant  could  acquire  none  by  a  levy  on  the 
property  of  another  in  Walliser's  wrongful  possession,  under 
an  execution  against  him.  Am.  &  £ng.  Enc.  of  Law,  2nd  ed.. 
Vol.  19,  p.  580. 

It  is  true  apparently  that  it  was  negligent  on  the  part  of 
plaintiff's  driver  to  leave  the  box  of  books  where  it  could  fall 
into  the  hands  of  Walliser  as  it  did.  But  such  negligence 
had  in  it  no  element  of  estoppel.  There  was  no  fraudulent 
intent  to  mislead,  nothing  to  induce  the  defendant  officer  to 
make  the  levy  or  sale.  Whatever  negligence  there  was  did 
not  deprive  the  real  owner  nor  the  plaintiff  acting  as  his  rep- 
resentative of  title  and  ri^t  of  possession.  As  is  said  in  Am. 
&  Eng.  Enc.  of  Law  (2nd  ed.).  Vol.  24,  p.  1161:  "It  is  a 
well  settled  general  rule  that  a  person  cannot  be  deprived  of 
his  title  to  personal  property  without  his  consent,  express  or 
implied,  and  where  no  fraud  or  misleading  acts  on  his  part 
are  shown  j  ♦  *  *  the  owner  of  property  is  entitled  to 
recover  it  even  from  a  bona  fide  purchaser,  who  purchased  the 
property  from  a  mere  possessor."  Walliser  in  this  case  had 
not  even  a  right  to  temporary  possession.  Neither  the  real 
owner  of  the  books  nor  the  plaintiff  knew  he  had  them.  "The 
owner  of  goods  is  not  divested  of  his  property  therein  by  the 
casual  loss  of  them  and  therefore  as  against  him  a  finder 
acquires  no  title.  And  since  the  finder  acquires  no  title  to 
the  goods  found  as  against  the  true  owner,  he  can  transmit 
none  to  any  other  person."  A.  &  E.  of  Law,  2nd  ed.,  Vol.  19, 
p.  680.  In  Sargeant  v.  Marshall,  28  HI.  App.  177-180,  it 
is  said  that  "the  owner  of  personal  property,  when  wrong- 
fully taken  from  his  possession,  is  not  bound  to  pursue  it 
diligently  and  recapture  it,  under  penalty  in  case  of  neglect 
of  losing  title  if  it  is  sold  to  a  third  party."  Conceding 
that  it  was  through  negligence  of  the  plaintiff's  driver  that 
Walliser  obtained  possession  of  the  books  as  he  did,  and  that 
plaintiff  was  negligent  also  in  not  sooner  finding  out  that  they 
were  in  Walliser's  possession,  such  negligence  did  not  divest 
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the  owner  of  title  nor  plaintiff  of  the  right  to  recover  pos- 
session, even  if  the  books  had  been  sold  by  Walliser  to  a  bona 
fide  purchaser.  A.  &  E.  Ency.  of  Law  (2nd  ed.),  Vol.  24,  p. 
1162.  The  levy  by  the  defendant  was  wrongful.  He  "levied 
upon  the  goods  at  the  peril  of  showing  they  were  the  property 
of  the  defendant  in  the  writ,  as  the  writ  could  not  justify  him 
in  seizing  or  selling  those  of  a  third  party."  Foote  v.  People, 
14  111.  App.  280.  See  also  Ellsner  v.  Radcliff,  21  111.  App. 
195. 

The  Municipal  Court  found  the  defendant  not  guilty  and 
gave  judgment  against  the  plaintiff.  The  judgment  disposed 
of  the  entire  subject-matter  of  the  litigation  and  is  a  final 
appealable  order.  The  court  found  the  value  of  the  books  in 
controversy  to  be  $75.  The  judgment  of  the  Municipal 
Court  will  be  reversed  and  judgment  entered  here  in  favor 
of  the  plaintiff  and  against  the  defendant  for  $75  and  costs. 

Reversed  and  judgment  here. 


Andrew  Helgesen,  Appellee,  v.  Chicago  Suburban  Water 
&  Light  Company,  Appellant. 

Gen.  No.  15,029. 

1.  PLEADiNCH-u>fce»  declaration  sufficient  after  verdict.  Held,  that 
the  declaration  in  an  action  for  injuries  sustained  by  reason  of  the 
plaintiff  becoming  the  connection  between  two  disconnected  ends  of 
an  electric  wire  defectively  stated  a  good  cause  of  action  and  that  the 
same  was  sufficient  after  verdict. 

2.  Evidence — ichat  essential  to  admissibility  of  written  statement 
employed  for  purposes  of  impeachment.  Such  a  statement  to  be  ad- 
missible must  be  genuine  and  in  the  same  condition  in  which  it  was 
at  the  time  the  witness  sought  to  be  impeached  made  it  and  the 
burden  of  showing  such  genuineness  and  unchanged  condition  is  upon 
the  party  offering  it. 

3.  Evidence — impeachment  by  means  of  previous  self-contradictory 
statements.  In  impeachment  of  any  statement  of  fact,  material 
to  the  issue,  made  by  a  witness  or  party  while  testifying,  a  previously 
made  verbal  or  written  inconsistent  or  conflicting  statement  may  be 
introduced  in  evidence  not,  however,  unless,  while  testifying,  the  wit- 
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neM*  or  party's  attention  baa  been  called  to  Buch  previous  statement  with 
specification  of  time  and  place  when  made  (or  it  be  shown,  if  written) 
in  order  that  circumstances  under  which  it  was  made  be  known,  that 
opportunity  be  given  for  full  explanation  and  that  it  may  be  ascertained 
whether  the  previous  statement  is,  in  reality,  inconsistent  and  im- 
peaching so  that  it  should  be  permitted  to  discredit  the  testimony 
given. 

4.  Evidence — questions  of  fact  involved  in  ctdmissihilty  of  evidence 
are  for  the  court.  The  question  of  admissibility  of  impeaching  evidence 
is  one  solely  for  the  court,  although  in  that  connection  he  may  be  re- 
quired to  determine  upon  the  same  questions  of  fact  which  may  be  in 
issue  in  the  case. 

5.  TuAL — when  jury  should  he  required  to  retire.  If  it  is  sought 
to  use  a  written  statement  for  purposes  of  impeachment  and  its  gen- 
uineness is  in  question  and  it  is  of  an  important  and  material  char- 
acter the  evidence  with  respect  to  its  competency  should  be  heard  out 
of  the  presence  of  the  jury. 

6.  Tbial — when  conduct  of  couneel  ground  for  reversal.  If  an 
attorney  undertakes  to  anticipate  the  ruling  by  the  court  with  respect 
to  the  competency  of  a  written  statement  sought  to  be  used  for  purposes 
of  impeachment  and  states  in  the  presence  of  the  jury  the  effect 
of  such  written  statement,  his  conduct  is  prejudicial  and  the  paper 
in  question  being  incompetent,  such  conduct  becomes  ground  for  re- 
versal. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Geobge  A.  Dupuy,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term^  1908.  Be- 
versed  and  remanded.    Opinion  filed  ^uly  15,  1910. 

GiEAED  A.  Ellinoson,  for  appellant. 

John  F.  Watees  and  Joel  Bakee,  for  appellee. 

Mb.  Pbbsiding  Justice  Chytbaus  delivered  the  opinion 
of  the  court 

This  is  a  personal  injury  suit  wherein  plaintiff  claims 
that  he  was  injured  by  reason  of  negligence  attributable  to 
defendant,  while  in  defendant's  employ  as  an  electrical  line- 
man. Plaintiif  sustained  the  injury,  of  which  he  complains, 
through  becoming  the  connection  between  the  two  discon- 
nected ends  of  a  wire  carrying  1,100  volts  of  electricity, 
while  he  was  at  work  upon  the  cross-arm  of  an  electric  wire 
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pole.  He  recovered  a  judgment  for  $3,500  in  a  jury  trial 
and  from  that  judgment  defendant  prosecutes  this  appeal. 

The  declaration  contains  an  original  count,  which  was 
filed  August  23,  1906,  and  three  additional  counts  which 
were  filed  January  31,  1908. 

The  original  count  sets  up  that  by  order  and  direction 
of  the  defendant  plaintiff  ascended  a  certain  pole  to  ^'string 
and  transfer''  a  certain  wire  provided  by  the  defendant  and 
^hat  the  wire  was  heavily  charged  with  electricity  and  was 
"exposed  at  parts  and  improperly,  inadequately,  insufficient- 
ly and  unsafely  insulated,"  which  facts  were  not  known  to 
the  plaintiff  but  which  defendant  did  know  or  by  the  exer- 
cise of  ordinary  care  should  have  known ;  that  the  defendant 
did  not  "warn  and  instruct"  plaintiff  of  the  dangerous  con- 
dition of  the  wire  and,  that,  while  upon  the  pole  and  in  the 
exercise  of  proper  care,  plaintiff,  by  reason  of  the  premises, 
came  in  contact  with  the  wire,  and  received  an  electric  shock 
whereby  he  was  injured.  In  the  evidence  it  appears,  and  it 
was  admitted  at  the  trial,  that,  when  plaintiff  ascended  the 
pole,  he  was  fully  aware  of  the  fact  that  the  wire  from  which 
he  received  the  shock  was  charged  with  electricity.  It  is 
also  clear  from  the  evidence  that  plaintiff  observed  and  was 
aware  of  the  condition  of  the  wire  and  of  the  insulation 
thereof  before  receiving  any  shock  and  that,  as  to  the  in- 
sulation and  physical  condition  of  the  wire,  he  had  a  bet- 
ter and  earlier  opportunity  of  observation  than  anyone  else. 
Plaintiff  failed  totally  in  proving  the  cause  of  action  set 
up  in  this  count. 

The  first  additional  count  sets  up  that,  by  order  and 
direction  of  the  defendant,  plaintiff  ascended  a  pole  to 
"string  and  transfer"  a  wire,  provided  by  defendant,  from 
that  pole  to  another,  with  averments  similar  to  those  in  the 
original  count  as  to  the  wire  being  charged  and  exposed 
and  not  properly  insulated  and  as  to  the  lack  of  knowledge  on 
the  part  of  plaintiff  and  defendant's  knowledge  or  charge- 
ability  with  knowledge.  This*  count  also  sets  up  that,  while 
plaintiff  was  upon  the  pole  exercisiilg  due  care,  defendant 
"failed  to  furnish  plaintiff  a  safe  place  to  do  said  work;'' 
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and  that  by  the  conduct  of  defendant  in  that  behalf  '^plain- 
tiff unavoidably  came  in  contact  with  certain  of  said  wires 
and  as  an  immediate  consequence"  sustained  an  electric 
shock  and  was  thereby  injured.  No  element  of  unsafety 
in  the  place  provided  is  set  up  except  the  condition  of  the 
wire  and,  if  this  count  states  a  cause  of  action,  whi6h  we 
need  not  now  determine,  plaintiff  failed  in  establishing  the 
cause  of  action  set  up  for  the  same  reason  that  he  failed 
in  respect  to  the  original  count 

The  second  additional  count  sets  up  that  plaintiff  was 
in  the  employ  of  defendant  and  that  defendant  ordered  and 
directed  him  to  ascend  a  certain  pole  and  to  transfer  and 
string  a  certain  wire  attached  to  that  pole  upon  another 
pole,  with  averments  similar  to  those  in  the  original  count 
as  to  the  wire  being  charged  and  exposed  and  not  properly 
insulated  and  as  to  the  lack  of  knowledge  on  the  part  of 
plaintiff  and  defendant's  knowledge  or  chargeability  with 
knowledge.  It  also  sets  up  that,  while  plaintiff  was  exer- 
cising ordinary  care  for  his  own  safety  and  was  in  the  act 
of  stringing  and  transferring  the  aforesaid  wire,  a  vice  prin- 
cipal of  defendant,  who  was  upon  another  pole  and  who  was 
assisting  in  and  superintending  plaintiff's  work,  "caused 
plaintiff,  while  holding  and  working  with  said  dangerous  and 
uninsulated  wire,  *  *  to  come  in  contact  with  another 
wire,  which  act  *  *  completed  an  electrical  circuit 
through  plaintiff's  body,"  whereby  plaintiff  sustained  an  elec- 
tric shock  and  was  thereby  injured. 

It  is  conceivable  that  plaintiff  may  have  been  "caused"  "to 
come  in  contact  with  another  wire"  by  a  vice-principal  of  de- 
fendant, as  set  up  in  this  count,  without  any  negligence 
whatever  on  the  part  of  anyone  or  without  there  being  any 
negligence  attributable  to  defendant  in  that  ctonection,  and 
we  are  not  prepared  to  say  that  this  count  presents  a  state 
of  facts  showing  that  the  injury  to  plaintiff  was  caused  by 
negligence  attributable  to  the  defendant,  so  as  to  make  the 
count  sufficient  against  a  demurrer,  yet,  at  this  stage  of  the 
case,  after  verdict,  this  count  may  be  regarded  as  defectively 
stating  a  good  cause  of  action  and^  therefore,  as  sufficient 
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when  aided  by  the  legal  inferences  and  intendments  which 
follow  a  verdict.     We  will  so  regard  it. 

Plaintiff's  evidence  tends  to  prove  a  state  of  facts  creat- 
ing a  cause  of  action  under  this  second  additional  count, 
when  regarded  as  last  stated.  The  defendant's  evidence 
tends  to  prove  an  entirely  different  state  of  facts  and  one 
that  is  totally  inconsistent  with  any  right  of  recovery  by  the 
plaintiff.  Plaintiff's  evidence  is  not  so  full  and  clear  in  de- 
tail and  circumstance  as  to  satisfactorily  establish  negli- 
gence in  the  acts  charged  under  the  second  count  and  to  pre- 
clude the  idea  of  contributory  negligence  on  plaintiff's  part. 
However,  as  the  crucial  details  and  circumstances  may  be 
more  fully  developed  upon  another  trial  and  the  case  may 
then  have  a  different  aspect,  we  prefer  not  to  place  our  dis- 
posal thereof  upon  a  lack  of  evidence  on  the  part  of  the 
plaintiff.  There  is  another  ground  upon  which  we  are 
obliged  to  reverse  the  judgment  in  this  case. 

According  to  the  evidence,  Heinze,  defendant's  foreman 
of  the  construction  crew  engaged  in  the  work,  was  in  a  posi- 
tion to  see  and  observe  more  clearly  and  fully  than  anyone 
else  what  happened  when  plaintiff  was  injured.  Heinze 
was  defendant's  principal  witness  in  the  trial.  It  was  of 
vital  importance  to  the  due  administration  of  justice  in  this 
case  and  to  the  accordance  of  a  fair  trial  to  the  defendant 
that  nothing  should  occur  in  the  proceedings  which  would 
have  a  tendency  to  erroneously  and  unjustly  discredit  Heinze. 
Under  these  circumstances,  any  occurrence  of  that  character 
in  the  procedure  during  the  trial,  occasioned  by  the  conduct 
of  plaintiff's  attorney,  would,  of  course,  vitiate  the  verdict 
subsequently  returned,  if  in  favor  of  the  plaintiff.  Plain- 
tiff's attorney  undertook  to  impeach  Heinze's  testimony  and 
credibility  by  evidence  of  a  previous  unsworn  contrary  state- 
ment made  by  him  out  of  court.  In  the  admission  of  this 
previous  statement,  under  the  circumstances  under  which 
it  was  admitted,  plaintiff's  attorney  led  the  court  into  re- 
versible error.  The  previous  statement,  by  which  it  was 
sought  to  impeach,  was  typewritten.  It  was  essential  to 
its  admissibility  that  it  be  genuine  and  that  it  be  in  the  same 
Vol.  clvi. — 36. 


Digitized  by 


Google 


646  Appbixatb  Coubts  of  Illinois. 

Helgesen  ▼.  Chicago  Suburban  W.  &  L.  Co.,  166  111.  App.  541. 

condition  when  offered  in  evidence  as  when  Heinze  made  it. 
Had  it  been  corrupted  while  in  the  possession  of  plaintiff 
or  his  attorneys,  it  was  inadmissible  when  offered  on  plain- 
tiff's behalf. 

During  cross-examination  of  Heinze,  on  March  12,  1908, 
plaintiff's  attorney,  Waters,  first  brought  up  the  subject  of 
the  typewritten  statement.  He  asked  the  witness  whether, 
on  October  11,  1907,  he  had  had  a  conversation  with  Joel 
Baker,  one  of  the  plaintiff's  attorneys,  at  the  comer  of  cer- 
tain streets,  if  what  the  witness  then  said  was  not  taken  in 
shorthand  by  Baker,  and  if  it  was  not  afterwards  typewrit- 
ten. To  these  questions  and  also  to  the  question  whether  the 
signature  to  the  paper,  which  counsel  apparently  held  in  his 
hand,  was  the  witness'  signature,  the  witness  replied  affirma- 
tively. The  examining  attorney  then  asked :  "Q.  You  saw 
that  paper  and  examined  it  and  made  those  erasures  in  my 
office  last  week,  didn't  you,  and  did  you  see  those  lines  that 
are  smudged  out?"  To  this  the  witness  answered:  "A. 
Well,  there  was  some  erasures  made,  yes."  Thereupon  the 
following  questions  were  asked  and  answers  made :  "Q.  And 
you  read  this  over  carefully,  didn't  you,  before  you  signed  it  ? 
A.  Yes.  Q.  That  is  true,  isn't  it?  A.  Well,  if  this  is  the 
same  statement,  yes.  Q.  Yes. — ^Isn't  that  your  signature? 
A.  Yes,  but  I  don't  know  about  this.  Q.  Didn't  you  see  me 
write  out  the  *crew'  and  the  other  words  ?  Didn't  you  see  me 
write  them?  A.  Yes.  Q.  There  is  no  question  about  that 
being  the  paper,  is  there  ?  A.  No  sir."  This  was  all  that 
occurred  relating  to  the  statement  at  that  time.  What  was 
referred  to  as  "those  erasures"  and  as  the  lines  "smudged  out" 
and  whether  the  statement  was  upon  one  or  several  pieces  of 
paper  does  not  appear  in  this  record. 

Later  in  the  trial,  after  defendant  had  rested,  the  plain- 
tiff's attorney,  Waters,  said :  "If  the  court  please,  the  plain- 
tiff wishes  to  introduce  in  rebuttal,  now,  the  statement  of 
Heinze  identified  this  morning."  Clearly,  Waters  had  failed 
to  lay  a  sufficient  foundation  for  the  statement's  admissibility 
in  respect  to  its  altered  condition.  It  appears  that  there  were 
erasures  and  alterations  in  the  paper  offered  in  evidence.    Its 
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integrity  was  further  impeached  by  the  defense  after  the 
court  had  permitted  it  to  be  introduced  in  evidence.  Thp 
burden  of  a  satisfactory  explanation  of  its  condition  rested 
upon  the  plaintiff,  who  offered  the  papdr  in  evidence  and 
who,  by  himself  or  his  attorneys,  had  the  possession  thereof. 
Upon  objection  to  its  admission  by  defendant's  attorney,  Mr. 
Waters  replied :  "It  contradicts  flatly  what  he  [the  mtness] 
stated  here  this  morning  on  the  stand.  Tour  honor  will  re- 
member that  he  admitted  this  morning  on  the  stand  that  he 
made  the  erasures  himself  and  signed  it  and  dated  it  last 
Friday  in  my  office."  The  court  overruled  the  objection  of 
the  defense  by  saying:  "The  first  page  of  it,  except  the  last 
two  lines,  may  be  received.  The  last  two  lines  and  what  fol- 
lows on  the  second  page  will  not  be  received."  To  this  rul- 
ing the  defendant's  attorney  excepted.  Plaintiff's  attorney 
then  read  that  part,  apparently,  which  the  court  permitted 
to  be  introduced  in  evidence  and  rested  his  case  in  rebuttal. 
Thereupon,  after  the  admission  of  the  paper  in  evidence, 
Heinze  was  called  as  a  witness  in  surrebuttal  by  the  defend- 
ant. Upon  his  direct  examination  in  surrebuttal  Heinze, 
having  testified  that  at  Waters'  request  he  had  gone  to  his 
office  and  there  signed  the  typewritten  statement,  was  inter- 
rogated, and  he  answered,  among  other  things,  as  follows : 

"Q.  Was  the  statement  then  [when  signed]  in  the  same 
condition — was  the  statement  then  as  written  up  as  you  had 
given  it  to  Mr.  Baker  ?  A.  Well,  there  were  a  few  things 
we  changed. 

Q.  Tell  what  was  changed  there  what  was  wrong  at  that 
time  ?  A.  Well,  there  was  a  few  remarks  in  there  that  I  was 
supposed  to  make  that  I  had  not  said. 

Q.  What  were  they?  A.  For  instance,  for  the  first  one, 
it  says,  'he  and  Helgesen  were  transferring  the  wires  from 
the  old  to  a  new  pole,'  and  I  said  the  'crew'  was  transferring 
the  wire  from  the  old  to  a  new  pole. 

Q.  What  else  was  not  as  you  remember  stating  it  to  Mr. 
Baker  ?    A.  This  ain't  the  statement  I  signed. 

Q.  Well,  look  at  it  carefully.  A.  This  here  is  not  what  I 
signed,  though. 

Q.  Look  at  the  second  page— did  you  sign  that  ?    A.  Yes. 
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Q.  How  did — ^how  do  you  know  you  did  not  sign  the  first 
page  ?  A.  Well,  it  says  things  here  that  had  not  been  in  the 
first  statement  at  all. 

Q.  Was  it  fastened  together  when  you  signed  it?  A. 
There  was  a  pin  in  here,  if  I  ain't  mistaken. 

Mr.  Waters:  Q.  Is  there  any  pin-hole  there  now?  A. 
No,  there  isn't;  there  wasn't — it  was  just  fastened  in  the 
corner  like,  it  was  not  like  this,  1  don't  think. 

Ms.  Kales  :  Q.  What  is  there  in  that  statement  that  was 
not  in  it,  in  the  statement  that  you  signed,  and  the  state- 
ment, that  you  gave  to  Mr.  Baker?  A.  It  says,  *He  sent 
Helgesen  up  to  untie  the  wire  from  the  old  pole,  and  Hel- 
gesen  found  it  was  not  tied  in  the  usual  way,  and  called  him 
up  to  look  at  the  job.'  It  was  not  said  that  way  in  my  state- 
ment. 

Q.  Was  it  stated  that  way  in  the  statement  which  was 
handed  to  you  to  sign  ?  A.  No,  it  was  not,  it  didn't  say  that 
at  all. 

Q.  Did  you  alter  the  statement  which  you  signed  the  other 
day  in  any  way?  *  *  *  A.  1  did  not;  I  said  I  told 
Mr.  Waters  to  change  this,  the  few  things  that  were  not  right. 

Q.  Did  you  change  them  yourself  ?    A.    No. 

Q.  What  did  he  say  about  doing  it  ?  A.  He  done  it  while 
I  was  there. 

Q.  You  saw  him  do  it  ?    A.    Yes. 

Q.  In  his  own  hand.    A.  Yes. 

Q.  Did  the  first  sheet  look  like  that  ?  A.  It  looked  some- 
thing like  it,  yes. 

Q.  Is  there  anything  else  in  that  first  page  that  was  not 
according  to  your  statement  to  Mr.  Baker,  or  according  to  the 
paper  which  you  signed?  A.  It  says,  ^he  went  up  on  the 
new  pole  and  Helgesen  handed  him  the  wire  to  show  that 
it  was  not  cut,  he  looked  at  it  and  threw  it  back  to  Helgesen 
and  told  Helgesen  to  take  it;  he  then  hollered  'Andy,  let 
loose,'  and  when  he  saw  he  had  got  the  current,  called  to 
Charlie  on  the  next  pole  to  cut  the  wire.'  That  was  not  in 
my  statement. 

Q.  Did  you  ever  give  that  statement  to  Mr.  Baker?  A. 
No. 

Q.  Did  you  ever  sign  a  paper  with  it  in  ?    A.  No,  sir. 

Q.  Did  you  say  anything — do  you  see  anything  else  in 
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that  statement  that  was  not  in  the  paper  that  you  signed,  or 
in  the  statement  that  you  gave  to  Mr.  Baker  on  the  first  page 
only  ?    A.    That  is  all  there  is  in  there." 

In  the  cross-examination  of  Heinze  upon  surrebuttal  the 
following  questions,  besides  others,  were  asked  and  the  fol- 
lowing answers  received  by  Mr.  Waters : 

"Q.  Do  you  remember  having  me  write  the  word  ^crew' 
in  there  ?    A.    Yes,  sir. 

Q.  I  had  a  leaf — it  is  a  roll-top  desk,  and  I  pulled  the  leaf 
out,  and  you  sat  right  there  close  to  me,  as  I  am  to  you  now, 
and  you  read  it  over  ?    A.    Yes,  sir. 

Q.  And  you  told  me  to  strike  out  the  lines  down  here, 
didn't  you  ?    A.    Yes,  sir. 

Q.  This  is  in  ink,  and  this  is  with  the  pencil ;  you  remem- 
ber that,  don't  you  ?    A.    Yes,  sir. 

Q.  And  yet  you  say  that  is  not  your  statement  ?  A.  No, 
not  those  words." 

No  other  evidence  was  adduced  by  either  party  touching 
the  physical  condition,  making  or  signing  of  the  statement 
introduced  to  impeach  the  testimony  and  credibility  of 
Heinze. 

A  witness  may  be  impeached  by  proof  of  verbal  statements 
upon  material  points  made  by  him  out  of  court,  which  are 
contradictory  of  his  testimony  on  the  trial.  Such  verbal 
statements  are  not,  however,  admissible  in  impeachment  un- 
less the  witness'  attention  was  called  to  the  same  upon  his 
examination,  with  a  specification  of  the  time  and  place  when 
and  where  such  previous  statements,  which  it  is  purposed  to 
offer  in  impeachment,  were  made.  Quincy  Horse  Ry.  Co.  v. 
Gnuse,  137  111.  264.  It  is  required  thus  to  call  the  witness' 
attention  to  the  proposed  impeachment  in  order  that  there 
may  be  an  opportunity,  on  behalf  of  the  witness  and  on  behalf 
of  the  party  calling  the  witness,  to  obtain  a  full  explanation 
*^  the  circumstances  surrounding  the  making  of  such  previ- 
ous statement,  if  any  were  made,  that  it  may  be  ascertained 
whether  the  previous  statement  is,  in  reality,  a  statement 
inconsistent  with  and  in  contradiction  of  the  witness'  tes- 
timony, and  that  the  impossibility  of  any  such  previous 
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statement  having  been  made,  if  such  be  the  case,  may  be 
shown  before  the  previous  statement  is  admitted  in  evidence. 

"The  rule  is,  that  the  contradictory  declarations  of  a  wit- 
ness, whether  oral  or  in  writing,  made  at  another  time,  can- 
not be  used  for  the  purpose  of  impeachment  until  the  wit- 
ness has  been  examined  upon  the  subject,  and  his  attention 
particularly  directed  to  the  circumstances  in  such  way  as  to 
give  him  full  opportunity  for  explanation,  or  exculpation,  if 
ho  desires  to  make  it.  If  the  contradictory  declaration  is  in 
writing,  questions  as  to  its  contents,  without  the  production  of 
the  instrument  itself,  are  ordinarily  inadmissible,  and  a  cross- 
examination  for  the  purpose  of  laying  the  foundation  for 
its  use  as  impeachment  would  not,  except  under  special  cir- 
cumstances, be  allowed  until  the  paper  was  produced  and 
shown  to  the  witness  while  under  examination.  ♦  ♦  * 
All  the  law  requires  is,  that  the  memory  of  the  witness  shall 
be  so  refreshed  by  the  necessary  inquiries  as  to  enable  him  to 
explain,  if  he  can  and  desires  to  do  so.  Whether  this  has  been 
done  is  for  the  court  to  determine  before  the  impeaching 
evidence  is  admitted."  The  Charles  Morgan,  115  TI.  S. 
69,  77, 

Before  the  admission  in  evidence  of  the  paper  containing 
the  previous  statement,  all  the  evidence  adduced  by  either 
party  touching  its  making,  its  integrity  and  its  admissibil- 
ity should  have  been  heard,  and,  in  this  instance,  it  should 
have  been  heard  out  of  the  presence  of  the  jury.  It  is  for  the 
trial  judge,  solely,  to  pass  upon  the  admissibility  of  evidence 
and  during  an  investigation  as  to  the  admissibility  of  a  pre- 
vious statement,  such  as  that  here  involved,  much  may  be 
said  by  the  attorneys  and  heard  by  the  jurors  which  may 
unjustly  affect  the  interests  of  one  party  or  the  other  injuri- 
ously. 

"It  is  the  exclusive  province  and  duty  of  the  court  to  decide 
upon  the  admissibility  of  evidence,  and  it  is  none  the  less  so 
where,  in  order  to  make  such  determination,  the  court  is 
obliged  to  examine  and  pass  upon  questions  of  fact.  In  all 
cases,  whether  civil  or  criminal,  where  objection  is  made  to 
the  competency  of  evidence  offered,  and  the  question  depends 
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upon  facts  which  may  be  proved  or  disproved,  it  is  the  duty 
of  the  judge  to  hear  all  proper  evidence  offered  on  either 
side,  touching  the  question  of  competency,  before  letting  the 
challenged  evidence  go  to  the  jury;  and  it  is  error  to  do 
otherwise."  And  it  makes  no  difference  that  the  fact,  which 
the  judge  is  thus  called  upon  to  decide,  may  be  identical  with 
the  issue  on  which  the  opinion  of  the  jury  will  be  ultimately 
taken.  1  Thompson  on  Trials,  Sees.  318,  319.  "It  is  the 
office  of  the  judge  to  pass  upon  the  admissibility  of  evidence, 
and  he  cannot  devolve  it  upon  the  jury,  whose  duty  it  is  to 
consider  its  sufficiency,  (p.  685)  *  ♦  ♦  The  refer- 
ence of  the  preliminary  question  and  the  consideration  of  the 
merits  to  the  jury  at  the  same  time  would  perplex  and  em- 
barrass their  inquiries — ^greatly  increase  the  probability  of 
their  being  misled — and,  unless  the  jury  was  one  of  more 
than  ordinary  discrimination,  they  would  hardly  be  com- 
petent to  the  task  of  considering  the  facts  in  their  different 
phases,  applying  them,  and  understandingly  respond  to  the 
issue  (p.  687)."  Degraffenreid  v.  Thomas,  14  Ala.  681. 
"Although  it  is  the  privilege  and  prerogative  of  the  jury  to 
determine  all  matters  of  fact  which  are  involved  in  the  issue 
submitted  to  them,  yet  it  is  equally  the  exclusive  duty  of  the 
court  to  determine  all  matters  of  law,  even  if  they  involve  the 
necessity  of  deciding  upon  the  truth  of  facts.  Thus,  it  is 
the  duty  of  the  court  to  determine  all  matters  of  fact  which 
go  to  show  that  offered  evidence  is  either  admissible  or  not. 
*  *  *  If  a  deposition  be  objected  to,  as  having  been 
fraudulently  or  otherwise  illegally  taken,  the  court,  and  not 
the  jury,  is  to  inquire  into  the  facts  upon  which  the  objec- 
tion is  founded.  And  so  in  the  case  at  bar,  it  was  for  the 
court  to  have  decided  the  fact  which  was  submitted  to  the 
jury,  that  it  might  determine  whether  the  declaration  of 
Bobinson  was  admissible  evidence.  If,  upon  such  exami- 
nation of  facts  by  the  court,  it  decides  to  admit  evidence,  it  is 
for  the  jury  to  consider,  weigh  and  apply  it;  but  if  it  be  re- 
jected, the  jury  has  no  legal  right  even  to  know  that  it  was 
ever  offered."    Eobinson  v.  Ferry,  11  Conn.  460,  463.    To 
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the  same  effect  Bartlett  v.  Smith,  11  Mees  &  W.  483,  and 
Jenkins  v.  Davies,  10  Adolph  &  Ellis,  314. 

While  the  objection  of  defendant's  attorney  to  the  admis- 
sion of  the  paper  containing  the  previous  statement  was  pend- 
ing, plaintiff's  attorney,  in  the  presence  of  the  jury,  boldly 
asserts,  relative  to  Heinze's  statement,  that  "It  contradicts 
flatly  what  he  [the  witness]  stated  here  this  morning  on  the 
stand."  This  statement  by  plaintiff's  attorney  in  the  pres- 
ence of  the  jury  as  to  the  contents  of  a  paper,  the  admissi- 
bility of  which  was  under  consideration  by  the  court,  was 
highly  unprofessional  and  for  the  attorney  to  then  state  his 
conclusion  as  to  the  contents  of  the  paper  was  prejudicial  to 
the  defense  and,  the  paper  not  being  admissible  in  evidence, 
reversible  error.  This  conduct,  by  an  attorney  of  the  intel- 
ligence and  ability  of  plaintiff's  counsel,  appears  like  a  delib- 
erate invitation  of  error.  It  is  most  viciously  unfair  to  the 
adverse  party  and  disrespectful  to  the  trial  judge  thus  to 
anticipate  a  ruling,  by  announcing  to  the  jury  the  contents  of 
the  writing,  the  admissibility  of  which  is  under  consideration. 
The  idea  was  conveyed  to  the  jurors  that  the  writing  con- 
tradicted "flatly"  the  testimony  of  the  witness.  Under  the 
circumstances  the  learned  trial  judge,  considering  the  ad- 
missibility of  the  paper,  was  not  in  a  position  to  contradict 
the  attorney,  and  even  though  the  paper  had  been  excluded, 
the  interests  of  the  defense  would  have  been  unjustly  preju- 
diced. 

Moreover,  a  serious  error  intervened  in  the  admission  of 
the  paper  in  evidence  upon  the  insuflScient  foundation  laid 
for  its  admissibility.  Heinze  was  the  only  witness  by  whom 
it  was  sought  to  build  a  foundation  for  its  admissibility, 
Not  only  does  his  testimony,  considered  all  together,  fail  to 
establish  its  genuineness  as  a  statement  made  by  him,  but 
that  testimony  discredits  the  genuineness  of  the  statement  and 
leaves  in  the  mind  a  strong  impression  that  the  statement  of- 
fered and  received  in  evidence  is  a  falsification  of  some  state- 
ment Heinze  did  make. 

When  the  previous  statement  involved  is  in  writing  or  is 
typewritten  and  signed,  the  necessity  for  a  foundation  upon 


Digitized  by 


Google 


Chicago — First  District — July,  1910.  553 

Helgesen  v.  Chicago  Suburban  W.  &  L.  Co.,  156  111.  App.  641. 

which  its  admissibility  may  be  placed  still  remains.  The 
impeaching  evidence  not  being  verbal  but  written,  the  re- 
quired foundation  is  consequently  necessarily  somewhat 
changed  in  its  character.  The  genuineness  of  the  written 
statement  must  be  established,  before  it  can  be  admitted  in 
evidence.  Proof  of  the  handwriting  of  the  signature  is  but 
one  step  in  that  direction.  If  any  changes,  alterations  or 
interlineations  appear,  the  party  offering  the  paper  must 
show  that  these  were  made  prior  to  the  signing  of  the  paper 
or  with  the  consent  of  the  witness,  before  the  statement  is 
admissible  in  evidence.  It  is  the  duty  of  the  party,  propos- 
ing to  impeach  the  witness  by  the  introduction  of  such 
previous  statement,  to  call  the  witness'  attention  to  that 
statement  so  that  in  proper  season  there  may  be  an  opportun- 
ity for  explanation,  if  any  there  be,  of  the  inconsistency. 
Boeker  v.  Hess,  34  111.  App.  332,  336 ;  Travelers  Preferred 
Accident  Assn.  v.  McKinney,  67  111.  App.  141,  142 ;  Seckel 
V.  York  Nat'l  Bank,  57  111.  App.  579,  583 ;  Gaffney  v.  Peo- 
ple, 50  N.  Y.  416,  423.  "A  written  statement  or  deposition 
is  as  susceptible  of  explanation  as  verbal  statements."  Con- 
rad V.  Griffey,  16  How.  (U.  S.)  23,  47. 

"A  witness  is  not  bound  to  anawer  as  to  matters  reduced 
to  writing  by  himself  or  another,  and  subscribed  by  him, 
until  after  the  writing  has  been  produced  and  read  or  shovTn 
him."  Newcomb  v.  Griswold,  24  K  Y.  298,  301 ;  Bellinger 
V.  People,  8  Wend.  595,  598.  The  whole  writing  must  be 
read  in  evidence.  The  Queen's  Case,  2  Bros.  &  B.  286 ;  C. 
E.  L.  148. 

For  the  errors  indicated  relative  to  the  impeaching  state- 
ment the  judgment  of  the  trial  court  must  be  reversed  and 
the  case  must  be  remanded  for  another  trial. 

The  third  additional  count  is  a  mere  collection  or  compila- 
tion of  the  statements  presented  as  the  several  causes  of 
action  in  the  other  counts  of  the  declaration.  Nothing  new, 
of  substance,  is  added. 

The  imperfections  in  the  abstract  of  the  record  herein 
are  such  that  we  have  often  been  obliged  to  go  to  the  record. 
For  instance,  the  omission  ivom  the  abstract  of  the  word  "yet" 
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on  page  222  of  the  record  and  the  changing  of  the  words 
"had  reached"  on  pago  229  in  the  record  into  "was"  in  the 
abstract,  materially  changes  the  sense  of  what  the  witness 
said,  in  both  instances.  Obviously  these  alterations  were 
unintentional,  for  in  both  instaces  the  alteration  makes 
against  appellant.  The  preparation  of  the  abstract  is  lawyer's 
work ;  it  is  not  clerical  work.  Furthermore,  we  find  that  the 
Heinze  statement  which  was  offered  in  evidence  nowhere  ap- 
pears as  a  whole — neither  in  the  abstract  nor  in  the  record. 
The  record  and  the  abstract  should  have  shown  it  in  its  entire- 
ty. It  should  have  been  made  to  appear  in  the  condition  it 
was  when  offered,  that  is,  the  record  and  the  abstract  should 
have  shown  both  that  part  thereof  which  was  received  in  evi- 
dence and  that  part  which  was  rejected.  The  labor  of  this 
court  is  very  much  increased  by  poor  and  defective  abstracts 
and  records,  and  the  determination  of  cases  is  corresponding^ 
ly  delayed. 

Reversed  and  remanded. 


LuUus  J.  Ennis,  Appellee,  v.  Vincent  A.  Connery  et  aL, 

Appellants. 

Gen.  No.  15,036. 

CONTBIBUTOBT  NEGLIGENCE — when  person  crossing  street  guilty  of. 
A  person  crossing  a  public  street  is  bound  to  be  watchful  for  teams 
every  moment  of  the  time  and  if  he  voluntarily  gets  himself  into  a  po- 
sition by  reason  of  which  he  suffers  injury,  he  is  guilty  of  contribu- 
tory negligence  and  cannot  recover. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior  Court 
of  Cook  county;  the  Hon.  Williaic  MoSubly,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1908.  Re- 
versed.   Opinion  filed  July  15,  1910. 

H.  L.  Howard,  for  appellants ;  O.  W.  Dykes,  of  counseL 
J.  D.  Ryan*,  for  appellee. 
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Mb.  Pbesiding  Justice  Chyteaus  delivered  the  opinion 
of  the  court. 

Plaintiff  brought  suit  against  appellants,  Vincent  A.  and 
Michael  M.  Connery,  doing  business  as  Connery  Brothers, 
and  the  Illinois  Brick  Company,  a  corporation,  jointly,  to  re- 
cover damages  for  personal  injuries  sustained  in  being  run 
upon,  if  not  run  over,  by  a  coal  wagon.  After  the  suit  was 
brought  plaintiff  covenanted  not  to  prosecute  any  suit  against 
the  Brick  Company,  discontinued  the  suit  as  to  it  and  filed 
an  amended  declaration  against  appellants  only.  Upon  a  trial 
by  jury  plaintiff  recovered  a  judgment  for  $5000.  Appel- 
lants are  now  seeking  to  procure  a  reversal  of  that  judg^ 
ment. 

Upon  a  careful  consideration  and  analysis  of  the  evidence 
we  find  no  negligence  chargeable  to  the  Connery  Brothers. 
It  appears  that  at  about  8 :30  o'clock  in  the  morning  of  Jime 
2,  1905,  the  plaintiff  being  somewhat  late  to  his  place  of 
employment,  came  from  a  station  of  the  elevated  railroad  on 
Congress  street  and,  after  going  north,  from  Congress  street, 
a  distance  of  about  eighty  feet,  upon  the  sidewalk  on  the  east 
side  of  State  street,  undertook  to  cross  State  street,  diagon- 
ally, in  a  northwesterly  direction  to  the  west  side  of  that 
street.  While  he  was  attempting  to  make  that  crossing  "on  a 
jog  or  a  run"  the  accident  to  plaintiff  happened.  State 
street  is  a  north  and  south  street  and  has  a  driveway  51  feet 
and  10  inches  wide  from  curb  to  curb  where  plaintiff  attempt- 
ed to  cross.  In  the  center  of  the  street,  approximately,  there 
are  two  street  car  tracks  placed  at  a  distance  of  four  feet  and 
ten  and  one  half  inches  apart.  The  east  rail  of  the  east  track 
lies  substantially,  twenty-four  feet  from  the  east  curb.  There 
is  no  material  conflict  of  fact  in  the  evidence.  Plaintiff  was 
the  principal  witness  and  practically  the  only  witness  as  to 
the  circumstances  under  which  he  was  injured.  The  west 
street  car  track  was  the  south-bound  track  and  the  east  street 
car  track  was  the  north-bound  track,  and  in  testifying  the 
plaintiff  so  spoke  of  them. 

Plaintiff,  as  stated,  was  a  little  late  on  the  morning  in 
question  and  should  have  been  at  his  place  of  employment  at 
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the  time  the  accident  occiired.  Before  starting  from  the 
sidewalk  to  cross  the  driveway,  according  to  his  testimony, 
he  looked  and  found  the  street  comparatively  clear.  In  cross- 
ing diagonally  toward  the  north  he  came  to  the  south-bound 
track  where  he  was  stopped,  between  the  two  tracks,  by  a 
mule  team  coming  south  "rapidly"  with  an  empty  brick  wag- 
on. He  stopped  when  this  team  was  about  twenty-five  or 
thirty  feet  from  him.  This  team  was  being  driven  in  the 
south-bound  track  at  "a  very  fast  trot" — at  a  speed  of  "at 
least  twelve  miles  an  hour."  When  this  team  passed  him  he 
"shouted"  at  the  driver  for  driving  so  fast.  Then  looking  he 
observed  another  mule  team  with  an  empty  brick  wagon  fol- 
lowing the  first  one.  These  two  teams  belonged  to  the  Illi- 
nois Brick  Company.  The  second  team  was  about  thirty  to 
fifty  feet  behind  the  first  one  and  was  coming  at  the  same 
rate  of  speed.  It  then  appeared  to  him  that  he  would  not 
have  time  to  cross  in  front  of  the  second  mule  team.  As  he 
heard  a  noise,  or  something  otherwise  attracted  his  attention, 
he  looked  back  and  discovered  a  loaded  coal  wagon  with  three 
horses  coming  toward  him  from  the  south,  in  the  north- 
bound track  and  within  ten  feet  of  him.  This  coaL  wagon 
was  in  the  possession  and  control  of  the  Connery  Brothers. 
The  plaintiff  testified  the  coal  wagon  came  at  a  fairly  rapid 
speed  but  not  nearly  as  rapid  as  that  of  the  brick  wagons. 
The  driver  of  the  coal  wagon  testified  that  he  came  along 
at  a  walk  and  with  12,200  pounds  of  coal  in  his  wagon. 
When  plaintiff  discovered  the  coal  wagon  he  believed  him- 
self in  danger,  as  he  states.  He  then  began  to  shout  and 
turned  and  ran  north  in  order  to  get  behind  the  second  brick 
wagon.  When  he  had  gone,  as  he  presumes,  about  ten  feet 
the  mule  nearest  him  swayed  or  "swung  out  over  the  car 
track"  and  knocked  him  down  under  the  horses  attached  to 
the  coal  wagon.  The  hind  foot  of  one  of  the  horses  struck 
one  of  his  ankles  and  splintered  it  seriously.  The  driver  of 
the  coal  wagon,  however,  having  his  feet  against  the  dash- 
board of  his  wagon,  "jerked  the  horses  so  he  almost  sat  them 
back"  and  stopped  the  coal  wagon  with  one  of  its  front  wheels 
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on  plaintiffs  leg.    The  wheel  did  not  pass  over  plaintiffs  leg 
but  was  subsequently  backed  off. 

Although  the  coal  team  had  been  coming  at  a  fairly  rapid 
speed,  according  to  plaintiff,  that,  together  with  the  other 
evidence  herein,  would  have  afforded  no  ground  for  finding 
the  driver  of  the  coal  wagon  guilty  of  n^ligence.  But  to 
us  the  testimony  and  circumstances  indicate  very  clearly  that 
the  coal  wagon  came  along  at  a  walk.  It  is  not  surprising 
that  under  the  circumstances  plaintiff  was  unable  to  accur- 
ately judge  of  the  coal  team's  speed  in  the  ten  feet  he  saw  it 
travel. 

Plaintiff  voluntarily  got  himself  into  the  position  which 
brought  about  his  injury.  When  he  chose  to  cross  the  street 
in  the  manner  he  did  it  behooved  him  to  be  watchful  for 
teams  every  moment  of  the  time.  Had  he  not  stopped  to 
shout  at  the  driver  of  the  first  mule  team  but  instead  looked 
about  him  he  would  undoubtedly  not  have  been  injured.  At 
all  events  we  find  no  negligence  on  the  part  of  the  driver  of 
the  coal  wagon.    The  judgment  must  be  reversed. 

Eeversed. 


Albert  Conrad,  Appellee,  v.  Sykes  Steel  Roofing  Company, 

Appellant. 

Gen.  No.  15,042. 

Verdicts — when  not  disturbed.  A  verdict  will  not  be  set  aside  on 
review  as  against  the  weight  of  the  evidence  unless  clearly  and  mani- 
festly 80. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Cook  county;  the  Hon.  Julian  W.  Mack,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1908.  Aflirmed. 
Opinion  filed  July  16,  1010. 

Chables  E.  Pain,  for  appellant 
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Fbancis  X.  BuscH,  F&ANK  A.  RooKHOLD,  and  Plotke  & 
Maybe,  for  appellee. 

Mb.  Pbesidino  Justice  Chytbaus  delivered  the  opinion 
of  the  court. 

Plaintiff  has  recovered  a  judgment  in  this  case  for  person- 
al injuries.  Defendant  is  endeavoring  to  procure  the  re- 
versal of  that  judgment,  mainly  on  the  ground  that  it  is  not 
sustained  by  the  evidence.  There  was  a  trial  by  jury  in  the 
court  below. 

Defendant  is  in  the  business  of  manufacturing  steel  roof- 
ing material  and  plaintiff  was  in  defendant's  employ  as  a 
general  helper  in  its  factory  at  the  time  he  was  injured. 
When  the  accident  occurred  he  was  operating  a  metal  cut- 
ting machine  or  shears  for  cutting  sheet  metal.  This  ma- 
chine was  operated  by  a  foot  treadle.  At  the  time  he  was  in- 
jured he  was  cutting  strips  of  sheet  metal  two  inches  wide  and 
two  feet  long  from  a  sheet  of  metal  two  feet  wide  and  four 
feet  long.  The  machine  had  a  table  upon  which  the  sheet  of 
metal  lay  while  being  fed  into  the  shears.  Back  of  the  shears 
was  a  gauge  by  which  he  regulated  the  widths  of  the  strips  so 
as  to  make  them  two  inches  in  width.  The  machine  was  used 
by  many  of  the  defendant's  employes  at  different  times. 
There  was  no  regular  or  permanent  operator  upon  the  ma- 
chine. Plaintiff  had  been  in  defendant's  employ  for  two 
years  and  a  half  and  during  the  period  of  the  last  two  years 
he  had  worked  on  the  machine  three  or  four  times  a  week.  If 
the  operator  kept  his  foot  on  the  treadle  the  cutting  blade 
would  keep  on  going  up  and  down.  The  operation  was  to 
shove  the  edge  of  the  sheet  of  metal  under  the  cutting  blade 
up  to  the  gauge  and  to  step  on  the  pedal  or  treadle  and  the 
cutting  blade  would  then  come  down  and  cut  the  sheet  metal. 
Each  operation  took  but  a  second  of  time.  Plaintiff  testified 
that  when  he  was  shoving  in  the  last  strip  of  a  sheet  of  metal 
"the  machine  got  down  alone.  I  did  not  have  my  foot  on  the 
treadle  when  the  machine  come  down  alone."  The  ends  of 
the  first,  second  and  third  fingers  of  his  right  hand  were  cut 
off.    In  other  words,  although  plaintiff  had  taken  his  foot  off 
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the  treadle  the  machine  repeated,  that  is,  the  cutting  blade 
came  down.  Plaintiff  happened  to  have  his  fingers  under- 
neath the  blade  at  the  time.  The  repeating,  as  one  of  the 
witnesses  testified,  occurred  because  some  of  the  parts  would 
not  engage  one  another  properly  upon  this  machine. 

There  is  some  conflict  in  the  evidence  as  to  whether  the 
machine  was  out  of  repair  or  not  and  the  evidence  would  war- 
rant a  finding  either  way  as  to  whether  plaintiff  was  aware 
of  the  defect  or  danger  if  any  existed ;  but  both  these  ques- 
tions were  questions  for  the  jury  and  upon  the  record  herein 
we  do  not  feel  justified  in  disturbing  the  conclusions  the  jury 
arrived  at. 

We  find  no  error  in  the  instructions  requiring  a  reversal. 

The  judgment  must  be  affirmed. 

Afp/rmed. 

Ms.  Justice  Mack  took  no  part  in  the  consideration  or  the 
decision  of  this  case. 


James  H.  Hooper,  Appellee,  v.  John  McGregor,  Appellant 
Gen.  No.  15,057. 

Appeals  Ain>  bbbobs — when  emclusion  of  evidenee  toiU  not  reverse. 
If  the  exclusion  of  particular  testimony  is  complained  of,  in  order  to 
review  the  action  of  the  trial  court  in  that  regard  it  must  appear  that 
the  question  calling  for  such  evidence  was  put  and  an  objection  thereto 
sustained. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the  Cir- 
cuit Court  of  Cook  county;  the  Hon.  John  A.  Gray,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1908. 
Affirmed.     Opinion  filed  July  15,  1910. 

RoBEET  W.  MiLLAB  and  WixMAM  Pettis,  for  appellant. 
James  H.  Hoopeb,  appellee  pro  se. 
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Mb.  Presiding  Justice  Chytraus  delivered  the  opinion 
of  the  court. 

This  is  a  suit  by  the  plaintiff,  Hooper,  for  attorney's  fees. 
Plaintiff  first  recovered  a  judgment  for  the  amount  of  his 
claim,  $157.08,  before  a  justice  of  the  peace;  from  that  judg- 
ment the  defendant  appealed  to  the  Circuit  Court  and  there, 
upon  a  trial  before  a  jury,  plaintiff  recovered  a  judgment  for 
$150.  This  appeal  is  prosecuted  by  the  defendant  to  reverse 
that  judgment. 

Having  heard  that  the  plaintiff.  Hooper,  had  made  collec- 
tion of  a  claim  for  something  like  thirteen  thousand  dollars 
from  the  Great  Western  Coal  and  Coke  Company  two  or 
three  days  previously,  the  defendant,  McGregor,  about  Au- 
gust 1,  1905,  called  upon  plaintiff  and  placed  in  his  hands 
for  collection  a  claim  which  he,  the  defendant,  was  asserting 
against  that  same  Company  for  certain  commissions  amount- 
ing to  $346.50. 

After  some  discussion  a  written  agreement  between  the 
plaintiff  and  defendant  was  made,  which  is  as  follows : 

"Law  offices,  James  H.  Hooper,  room  716  Oxford  Build- 
ing, Telephone  Main  1414.  Chicago,  August  1st,  1905.  I 
hereby  employ  James  H.  Hooper  as  attorney  to  collect 
claim  of  $346.50  against  the  Great  Western  Coal  &  Coke 
Company  and  agree  to  give  him  for  his  fees  the  sum  equal  to 
one-third  of  the  amount  collected  and  nothing  unless  suc- 
cessful, I  to  pay  all  the  necessary  court  costs. 

(Signed)  John  McGregor. 

I  hereby  accept  the  above  contract  and  agree  to  same. 

(Signed)  James  H.  Hooper." 

Some  attempt  was  made  by  Hooper  to  procure  the  allow- 
ance of  a  claim  on  behalf  of  defendant  in  a  receivership,  but, 
as  plaintiff  testified,  an  agreement  had  been  entered  into  in 
the  receivership  matter  a  day  or  two  previously  for  the  dis- 
charge of  the  receiver  and  the  allowance  of  the  claim  was  de- 
nied by  the  court  on  the  ground  that  the  claim  was  filed  too 
late.  Plaintiff  then  immediately  commenced  an  assumpsit 
suit  against  the  Coal  and  Coke  Company  and  caused  to  be  is- 
sued a  writ  of  attachment  in  aid.     He  then  had  served  as 
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garnishees  in  that  suit  four  railroad  companies  and  two  other 
parties,  in  various  parts  of  the  State.  He  filed  a  declaration, 
interrogatories  to  the  garnishees,  caused  publication  of  notices 
to  he  made,  etc.  In  this  connection  plaintiff  advanced  on  be- 
half of  McGregor  $41.68  for  costs.  On  September  28,  1905, 
Hooper  was  served  with  notice  by  the  Coal  and  Coke  Com- 
pany's attorneys,  that  they  held  in  their  possession  and  sub- 
ject to  his  inspection  a  release  signed  by  McGregor  to  the 
Coal  and  Coke  Company  of  the  claim  McGregor  had  and  also 
a  motion  for  the  dismissal  of  the  suit  against  the  Company 
signed  by  McGregor  himself.  Upon  receipt  of  this  notice 
Hooper  called  upon  McGregor  and  McGregor  then  informed 
Hooper  that  he  had  settled  with  the  Company  and  had  signed 
a  motion  to  dismiss  the  suit.  The  motion  to  dismiss  is  in 
the  record  and  bears  date  September  27,  1905.  The  suit  in- 
stituted by  Hooper  was  subsequently  dismissed  according  to 
this  motion.  Whether  McGregor  obtained  payment  in  full 
or  less  does  not  appear. 

Plaintiff  thereupon  instituted  this  suit  for  his  fees.  It  is 
clear  that  by  his  action  defendant  herein,  McGregor,  made 
performance  by  the  plaintiff  of  the  contract  herein  involved 
impossible. 

If  McGregor  collected  from  the  Coal  and  Coke  Company 
$346.50,  the  full  amount  of  his  claim,  he  become  liable  to 
the  plaintiff,  under  the  contract,  for  one-third  of  the  amount 
he  collected,  notwithstanding  the  fact  that  he,  himself,  made 
the  collection.  It  is  a  fair  presumption,  upon  this  record,  to 
presimae  that  McGregor  collected  the  full  amount  of  his 
claim.  McGregor  had  the  knowledge  of  how  much  he  collect- 
ed. At  the  trial  he  did  not  choose  to  introduce  any  evidence 
on  the  subject.  There  is  no  evidence  before  us  as  to  how 
much  he  collected.  It  was  to  McGregor's  interst  to  show 
that  less  than  the  whole  amount  of  his  claim  was  collected  if 
such  were  the  fact.  It  was  not  to  Hooper's  interest  to  show 
that  such  was  the  fact. 

Defendant  testified  that  although  when  the  written  con- 
tract between  himself  and  Hooper  was  made  it  was  written 
that  he,  McGregor,  should  pay  "all  the  necessary  court  costs*' 
Vpl.  ct,vi.— 3q. 
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and  although  he  was  aware  that  it  was  so  written,  yet  the 
real  agreement  was  that  Hooper  should  pay  all  the  costs  and 
that  they  agreed  to  make  the  written  agreement  as  it  is  be- 
cause it  was  unlawful  for  a  lawyer  to  pay  the  court  costs. 
The  burden  of  proof  in  this  regard  was  upon  the  defendant. 
Hooper  denied  positively  that  the  real  agreement  was  that  he 
should  pay  the  costs.  We  do  not  think  that  McGregor*s  tes- 
timony can  be  considered  sufficient  to  falsify  the  writing  when 
sustained  by  the  testimony  of  Hooper.  Therefore  even 
though  McGregor's  evidence  were  competent  as  against  the 
written  contract,  yet  McGregor  should  not  have  prevailed  on 
that  issue.  McGregor  does  not  pretend  to  deny  that  he  agreed 
to  pay  Hooper  one-third  of  any  amount  collected.  The  de- 
fense, while  obliged  to  concede  that  the  contract  as  written 
is  legal  and  valid,  seeks  to  establish  by  parol  a  different  and 
other  contract  between  the  parties,  wliich  other  contract 
would  be  unlawful  and  invalid.  And,  in  that  connection, 
complaint  is  made  because  the  trial  judge  did  not  permit  the 
defense  to  show  by  parol  evidence  the  conversation  in  full 
between  the  parties  at  the  time  of  the  employment.  This 
complaint  was  entitled  to  no  consideration  at  our  hands  be- 
cause in  defendant's  argument  no  question  tending  to  bring 
out  such  conversation,  to  which  objection  was  made  and  sus- 
tained and  where  an  exception  was  taken,  is  specified  or  point- 
ed out.  We  have,  however,  considered  the  subject  and  find 
that  although  the  trial  judge  evidently  regarded  the  testi- 
mony as  incompetent  because  tending  to  vary  a  written  agree- 
ment, yet  McGregor  did,  as  already  stated,  testify  that  the 
real  agreement  was  different  from  the  written  one  and  that 
Hooper  testified  to  the  contrary.  We,  therefore,  find  no  merit 
in  the  complaint.  Furthermore  it  appears  that  in  that  re- 
spect substantial  justice  was  done  in  the  verdict  returned  and 
in  the  judgment  rendered. 

Other  errors  are  complained  of  but  in  view  of  what  has 
been  said  it  would  but  unnecessarily  lengthen  this  opinion  to 
say  anything  more. 

The  judgment  is  affirmed. 
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Stanislaus  Nawrocki,  Administrator,  Appellee,  v.  Chicago 
City  Railway  Company,  Appellant. 

Gen.  No.  15,051. 

Negligencb — lohen  recovery  cannot  he  predicated  upon  doctrine  of 
res  ipsa  loquitur.  The  presumption  of  negligence  arising  under  the  ap- 
plication of  the  doctrine  res  ipsa  loquitur  always  yields  to  evidence 
which  explains  the  cause  of  the  occurrence ;  there  is  no  room  for  the  pre- 
sumption where  there  is  evidence  disclosing  the  cause  of  the  occurrence; 
in  such  case  negligence,  or  the  absence  of  negligence,  must  be  deter- 
mined upon  the  evidence. 

ActioQ  in  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  Circuit  Court  of  Cook  county;  the  Hon.  Julian  W.  Mack, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  Oc- 
tober term,  1908.  Reversed.  Opinion  filed  July  15,  1910.  Rehearing 
denied  July  26,  1910. 

Franklin  B.  Hussey  and  Watson  J.  Febbt,  for  appel- 
lant. 

N".  L.  PiOTBOwsKi  and  Cyrus  J.  Wood,  for  appellee. 

Mr.  Pbesiding  Justice  Chytbaus  delivered  the  opinion 
of  the  court. 

In  a  trial  by  jury  the  plaintiff  recovered  a  judgment  in  the 
Circuit  Court  against  the  defendant,  for  the  death  of  his  in- 
testate occasioned  by  the  failure  of  a  street  car  operated  by 
defendant  to  "take"  or  follow  a  switch  in  defendant's  car 
tracks. 

After  a  most  careful  examination  of  this  record  we  are  un- 
able to  find  any  evidence  tending  to  show  negligence  attribu- 
table to  the  defendant.  No  negligence  being  shown  on  the 
part  of  the  defendant  there  can,  of  course,  be  no  recovery  by 
the  plaintiff,  although  plaintiff's  intestate  was  injured  in 
connection  with  defendant's  car. 

Defendant  operated  a  system  of  street  cars  in  the  city  of 
Chicago.    That  system  included  a  line  of  street  cars  on  Arch- 


Digitized  by 


Google 


564  Appellate  Courts  of  Illinois. 

Nawrocki    v.    Chicago    City   Ry.    Co.,    156    111.    App.    563. 

er  avenue,  which  is  a  street  running  northeast  and  south- 
west, and  a  line  running  on  Pitney  court  and  Thirty-first 
street.  Pitney  court  is  a  street  running  northwest  and  south- 
east hut  nearly  north  and  south.  Thirty-first  street  runs  east 
and  west.  The  Pitney  court  and  Thirty-first  street  line  of 
cars,  with  one  of  the  cars  upon  which  line  we  are  more  par- 
ticularly concerned,  hegan  in  Pitney  court,  where  that  street 
comes  into  Archer  avenue,  and  ran  south  or  southeast  in  Pit- 
ney court  and  then  east  in  Thirty-first  street.  Pitney  court 
had  two  car  tracks  and  the  Pitney  court  and  Thirty-first 
street  cars  in  their  course  came  from  Thirty-first,  passed  north 
in  the  east  track  in  Pitney  court  and  stopped  at  Archer  ave- 
nue. These  cars  in  returning  south  from  this  point  switched 
into  the  west  or  south-hound  track  in  Pitney  court  by  a 
switch  located  a  short  distance  south  of  Archer  avenue — 
perhaps  sixty  or  eighty  feet.  The  witnesses  do  not  agi-ee  in 
estimating  the  distance  and  the  exact  distance  is  immaterial. 
At  that  switch  plaintiff's  intestate,  John  Tanka,  met  his 
death  by  falling  off  the  rear  platform  of  one  of  defendant's 
cars.  The  accident  occurred  at  about  noon  on  February  28, 
1904,  and  his  fall,  upon  the  evidence  herein,  must  be  regard- 
ed as  occasioned  by  the  swaying  or  jolting  of  the  car  at  the 
switch.  In  the  fall  Tanka  apparently  broke  his  neck  and  he 
died  in  a  very  few  minutes.  He  was  a  passenger  coming 
from  the  Archer  avenue  line  by  transfer.  The  plaintiff  recog- 
nizes the  unquestionable  rule  in  the  law  of  evidence,  as  to  the 
burden  of  proof,  that  the  party  seeking  to  recover  compensa- 
tion for  an  injury  sustained  must  make  out  that  the  party 
against  whom  he  complains  was  at  fault  and  that  where,  as 
here,  the  cause  of  action  is  predicated  upon  negligence  of  the 
defendant  he  must  make  out  that  the  defendant  was  negligent. 
It  is  true  that  sometimes,  as  when  the  instrumentality  which 
causes  the  accident  is  wholly  within  the  control  of  the  de- 
fendant, the  law  of  evidence  relieves  the  plaintiff  to  the  ex- 
tent that  negligence  may  be  presumed  from  the  nature  of  the 
occurrence  and  the  conditions  and  circumstances  surrounding 
the  occurrence. 

To  establish  negligence  in  the  c^se  at  bar  plaintiff  places 
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his  reliance  principally  upon  the  doctrine  of  res  ipsa  loquitur 
and  upon  the  theory  "that  the  occurrence  was  one  that  would 
not  ordinarily  happen  were  due  care  and  diligence  used  by 
the  common  carrier."  The  "occurrence,"  in  the  case  at  bar, 
was  the  derailing  of  the  car  which  happened  at  the  switch. 
One  difficulty,  however,  met  with  by  the  plaintiff,  in  invoking 
the  doctrine  of  res  ipsa  loquitur  in  this  case,  is  that  the  pre- 
sumption arising  under  that  doctrine  must  always  yield  to 
evidence  which  explains  the  cause  of  the  occurrence.  There 
is  no  room  for  the  presumption  where  there  is  evidence  dis- 
closing the  cause  of  the  occurrence.  In  such  case  negligence 
'or  the  absence  of  negligence  must  be  determined  upon  the 
evidence. 

From  the  evidence  herein  it  appears  that  Tanka  was  upon 
the  rear  platform  of  a  car  which  started  south  from  Archer 
avenue  upon  the  east  or  north-bound  track  on  Pitney  court 
The  car  was  travelling  at  the  rate  of  about  four  miles  an  hour 
and  was  intended  to  pass  from  the  north-bound  to  the  south- 
bound track  by  way  of  the  switch  and  the  track  which  con- 
nected the  two  tracks  at  that  point.  When  the  car  reached 
the  switch  the  front  wheels  of  the  car  did  not  run  into  the 
switch  but  continued  south  in  the  north-bound  track.  The 
hind  wheels,  however,  did  go  into  the  switch  and  were  de- 
railed and  the  car  ran  a  few  feet  before  it  was  stopped.  Tan- 
ka was  on  the  rear  platform  of  the  car  but  his  exact  position 
there  is  a  matter  of  considerable  dispute.  The  jolting  or 
swaying  of  the  car  caused  him  to  fall  toward  one  side  and  to 
fall  off  the  car  and  in  the  fall  he  broke  his  neck.  It  may 
properly  be  stated,  as  bearing  on  the  extent  of  the  jolting  or 
swaying,  that  a  witness,  who  stood  on  the  rear  platform,  tes- 
tified that  he  stood  without  in  anywise  supporting  himself 
and  that,  although  he  grabbed  nothing  to  support  himself, 
he  could  not  recall  that  the  movement  of  the  car  was  violent 
or  that  it  threw  him  off  his  balance. 

With  reference  to  the  front  wheel  not  taking  the  switch 
and  the  rear  wheel  doing  so  and  becoming  derailed  it  appears 
that  the  switch  was  an  automatic  spring  switch  so  constructed 
that  the  tongue  thereof  was  always  toward  the  east  side  of  the 
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switch ;  that  when  a  car  came  on  the  east  track  going  north 
the  flange  of  the  wheels  would  pry  the  tongue  over  sufficient 
to  pass  but  it  would  spring  back  immediately ;  that  the  tongue 
would  thus  always  be  open  for  cars  going  south  to  pass  into 
the  track  connecting  the  north-bound  and  the  south-bound 
tracks;  that  the  switch  consisted  of  a  tongue  about  five  feet 
long  which  came  to  a  sharp  point  in  the  north  end  and  was 
about  five  inches  wide  in  the  south  end  and  which  was  laid 
in  a  grooved  rail,  the  groove  being  about  an  incli  and  a  half 
or  two  inches  in  depth  with  the  sides  of  the  groove  slightly 
higher  than  the  tongue  and  that  the  movement  of  the  tongue 
was  controlled  by  a  spring  which  was  underneath.  It  ap- 
pears, also,  that  this  switch  was  inspected  every  morning  by 
an  inspector  for  the  defendant  and  that  it  was  inspected  at 
seven  o'clock  on  the  morning  of  the  day  in  question  and  found 
to  be  in  good  condition  and  unobstructed;  and  that  during 
the  forenoon  cars,  including  the  car  in  question,  passed  over 
it  every  few  minutes.  When  the  car  in  connection  with 
which  the  accident  occurred  passed  over  the  switch  going 
south  it  appears  the  switch  was  filled  with  muddy  water. 
After  the  accident  happened  the  motorman  examined  the 
switch  to  ascertain  what  had  occasioned  the  trouble.  In  the 
muddy  water  filling  the  groove  of  the  switch,  at  a  point  about 
one  foot  from  the  north  end  of  the  switch,  he  found  a  large 
iron  bolt.  This  bolt,  which  was  introduced  in  evidence  in  the 
court  below  and  is  here  with  the  record  as  an  exhibit,  was 
found  with  the  head  toward  the  north.  It  has  a  head  one 
inch  square  and  is  five  inches  long.  This  bolt  is  such  that 
as  it  lay  in  the  groove  of  the  switch  it  could  very  readily  have 
forced  the  front  wheel  out  of  the  grove  on  one  side  of  the 
tongue  so  that  it  would  run  into  the  other  side  of  the  tongue. 
If  the  bolt  were  east  of  the  tongue  the  front  wheel  would 
naturally  continue  south  on  the  north-bound  track.  The  con- 
tact of  the  front  wheel  with  the  loose  bolt,  while  it  did  not 
force  it  out  of  the  switch  groove,  inust  have  disturbed  it  or 
moved  it  somewhat.  It  is  shown  in  the  evidence  that  the  bolt 
is  not  one  used  in  connection  with  any  of  the  cars  running 
upon  that  line,  so  the  defendant's  connection  with  and  re- 
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sponsibility  for  the  bolt  is,  with  reasonable  certainty,  exclud- 
ed. The  bolt  must  have  come  to  the  place  where  it  was  found 
through  some  other  agency  than  the  defendant.  The  evidence 
relative  to  the  bolt  shows  that  the  mis-switching  of  the  front 
wheels  and  the  derailing  of  the  hind  wheels  of  the  car  was 
not  occasioned  by  any  defect  either  in  the  rails  of  the  defend- 
ant's tracks,  in  the  car  itself  or  in  the  management  or  opera- 
tion of  the  car.  The  mis-switching  and  derailing  must  be  at- 
tributed to  the  presence  of  the  bolt  in  the  switch.  The  jolting 
and  swaying  of  the  car  which  caused  Tanka's  fall  was  brought 
about  by  the  presence  of  the  bolt  in  the  switch.  Clearly  the 
presence  of  the  bolt  in  the  switch  cannot,  under  the  evidence 
herein,  be  attributed  to  the  negligence  of  the  defendant  nor 
can  the  motorman  be  considered  negligent  in  not  discovering 
the  presence  of  the  bolt  in  the  muddy  water.  The  car,  as 
stated,  was  running  at  a  speed  of  about  four  miles  an  hour 
and  this  cannot  be  regarded  as  a  negligent  operation  of  the 
car. 

There  is  no  room  for  the  application  of  the  doctrine  of  res 
ipsa  loquitur  in  this  case.  The  nature  of  the  occurrence — 
the  failure  of  the  front  wheel  to  take  the  switch — is  not  such 
as  to  suggest  a  defect  in  the  mechanism  of  the  car  itself.  It 
would  rather  suggest  the  existence  of  some  defect  in  the 
switch.  In  view  of  the  fact  that  during  the  day  in  question 
the  car  had  frequently  passed  over  the  switch  without  mishap, 
this  is  particularly  so.  The  evidence  is  clear  that  defendant 
inspected  the  switch  every  morning  and  specifically  the  morn- 
ing of  the  day  in  question.  The  switch  was  in  good  order 
at  seven  o'clock  in  the  morning  of  the  day  in  question.  Fur- 
thermore, while  the  Chicago  City  Railway  Company,  so  far 
as  its  passengers  are  concerned,  is  charged  with  a  high  de- 
gree of  care  with  reference  to  the  switch,  yet  it  cannot  be 
said  that  the  switch  is  a  piece  of  machinery  wholly  within 
its  charge  and  control.  The  switch  was  located  in  a  public 
highway.  The  public  authorities  had  general  control  of  the 
highway.  Not  only  the  Railway  Company  but  the  public 
generally  had  access  to  the  switch.  Its  defective  operation 
may  have  been  caused  as  well  by  the  act  or  negligence  of 
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someone  else  as  by  the  act  or  negligence  of  the  Railway  Com- 
pany. We  do  not  accede  to  the  proposition  that  the  principle 
in  the  law  of  evidence  generally  known  as  the  doctrine  of  res 
ipsa  loquitur  relieved  the  plaintiff  herein,  in  so  far  as  he  re- 
lied upon  negligence  in  that  there  was  something  defective 
about  the  switch,  of  the  anu^  of  showing  negligence  on  the 
part  of  the  defendant. 

The  judgment  of  the  trial  court  must  be  reversed. 

Reversed. 

Mb.  Justice  Mack  took  no  part  in  the  consideration  or  the 
decision  of  this  case. 


Lulu  Penn  Ingersoll,  Appellant,  ^.  The  Mutual  Life  In- 
surance Company  of  New  York,  Appellee. 

Gen.  No.  14,979. 

1.  Insuranob — hy  what  law  governed,  A  policy  of  life  insurance 
applied  for  and  delivered  in  Colorado  is  a  Colorado  contract  and  gov- 
erned by  its  laws. 

2.  Insurance — what  esseniidl  to  enforcement  of  forfeiture.  How- 
ever essential  promptness  in  the  payment  of  premiums  may  be  to  a 
life  insurance  company's  business,  courts  will  not,  in  aid  of  mutual 
insurance  companies,  any  more  than  in  aid  of  others,  sustain  forfeit- 
ures, either  with  or  without  notice,  unless  the  right  thereto  be  perfectly 
clear. 

3.  Insurance — how  poUoiea  construed.  The  language  of  an  insur- 
ance policy  is  to  be  construed  strictly  against  the  insurer. 

4.  Insurance — when  non-payment  of  premium  doee  notJxAd.  A  life 
insurance  policy  which  provides  only  that  "if  this  policy  shall  become 

•void  by  non-payment  of  a  premiiun"  payments  made  shall  be  forfeited 
does  not  become  void  upon  the  non-payment  of  a  premium  at  its  due  date, 
but  the  insurance  continues  in  force  subject  to  a  lien  for  the  unpaid 
premium  and  to  a  right  on  the  part  of  the  company  to  terminate  the  con- 
tract if  after  due  notice  the  insured  shall  fail  to  comply  with  the  con- 
dition of  the  policy,  that  is,  to  pay  the  premium. 

6.  Insurance — when  time  not  of  the  essence  of  the  contract.  If 
an  insurance  company  specifies  a  six  months'  period  for  the  surrender 
of  a  policy  after  default  in  order  to  obtain  a  paid  up  policy  for  a 
proportionate  amoiuit»  time  is  not  of  the  essence  of  the  contract. 
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6.  Insurance — tohat  does  not  constitute  abandonment  under  life 
insurance  policy.  The  mere  failure  to  assert  rights  provided  for  in  the 
event  of  non-payment  of  premiums  does  not  constitute  an  abandonment 
thereof.  No  duty  devolves  upon  the  insured  to  protect  such  rights 
until  some  notice  by  the  company  is  served  upon  such  insured  calling 
for  action. 


Assumpsit.  Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
MxBBiTT  W.  PiNCKNET,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1908.  Reversed  and  remanded.  Opinion 
filed  July  16,  1910. 


Statement  by  the  Court.  The  declaration  to  which  a 
general  and  special  demurrer  was  sustained  is  based  on  a 
policy  of  insurance  issued  by  appellee  on  the  life  of  appel- 
lant's husband.  The  policy  was  on  the  ten  payment  life  ten 
year  distribution  plan,  that  is,  instead  of  a  stipulated  net 
premium  based  on  the  expectancy  of  life  being  paid  annually 
for  life,  a  larger  fixed  premium  was  to  be  paid  annually  for 
ten  years.  At  the  end  of  that  time  if  the  policy  was  then 
in  force  and  at  stated  periods  thereafter  dividends  were  to 
be  paid  thereon,  to  the  insured,  and  at  death  $2500,  the 
amount  of  the  policy,  was  to  be  paid  to  appellant.  Eight 
annual  payments  of  $143.75  had  been  made.  The  ninth 
and  tenth  payments  due  May  23,  1898,  and  1899,  respective- 
ly, were  not  paid.  In  December,  1902,  the  agent  of  the  Com- 
pany wrote  to  the  insured  "suggesting  that  he  apply  for  re- 
instatement." Plaintiff  at  the  request  of  insured,  thereafter 
left  the  policy  sued  on  with  defendant's  agent  at  Chicago, 
"while  the  matter  of  reinstatement  and  the  amount  of  divi- 
dends due  on  said  policy  be  considered  by  the  company.'^ 

Four  years  thereafter  and  without  any  further  effort  on 
the  part  of  the  insured  or  plaintiff  to  procure  insured's  re- 
instatement, or  any  further  notice  from  the  Company,  the 
insured  died,  April  10,  1906.  Thereupon  due  and  timely 
proofs  of  death  were  tendered  to  the  defendant,  but  defend- 
ant denied  all  liability  on  the  ground  that  said  policy  lapsed 
in  May,  1899. 
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The  policy  contained  the  follomng  statements  material 
to  the  consideration  of  this  case : 

"In  consideration  of  the  application  for  this  policy,  which 
is  hereby  made  a  part  of  this  contract,  The  Mutual  Life 
insurance  Company  of  New  York  promises  to  pay  *  *  * 
unto  Lulu  Penu  ingersoii  (^wile  ox  Jb'rank  W.  IngersoU),  of 
Durango,  in  the  County  of  La  Plata,  State  of  Colorado, 
$2,500  *  *  *  upon  acceptance  of  satisfactory  proofs 
at  its  Home  Office  of  the  death  of  Frank  W.  IngersoU,  during 
the  continuance  of  this  policy,  upon  the  following  conditions, 
and  subject  to  the  provisions,  requirements  and  benefits 
stated  on  the  back  of  this  policy,  which  are  hereby  referred 
to  and  made  a  part  thereof. 

The  annual  premium  of  $143.75  shall  be  paid  in  advance 
on  the  delivery  of  this  policy,  and  thereafter  to  the  Com- 
pany at  its  Home  Office  in  the  City  of  New  York,  on  the  23rd 
day  of  May  in  every  year  during  the  continuance  of  this 
contract,  until  premiums  for  ten  full  years  shall  have  beeu 
duly  paid  said  Company.     *     *     *" 

On  the  back  was  printed : 

"Notice  that  each  and  every  such  payment  is  due  at  the 
date  named  in  the  policy  is  given  and  accepted  by  the  deliv- 
ery and  acceptance  of  this  policy,  and  any  further  notice, 
required  by  any  statute,  is  thereby  expressly  waived.  *    *    * 

//  this  policy  shall  become  void  by  nonpayment  of  premi- 
ums, all  payments  previously  made  shall  be  forfeited  to  the 
Company  except  as  hereinafter  provided. 

This  policy  is  issued  on  the  10-year  distribution  plan.  It 
will  be  credited  with  its  distributive  share  of  surplus  appor- 
tioned at  the  expiration  of  10  years  from  the  date  of  issue. 
Only  10  year  distribution  policies  in  force  at  the  end  of  such 
term,  and  entitled  thereto  by  year  of  issue,  shall  share  in 
such  distribution  of  the  surplus;  and  no  other  distribution 
to  such  policies  shall  be  m^ide  at  any  previous  time.     *     *     * 

After  three  full  annual  premiums  have  been  paid  upon 
this  policy  the  Company  will  upon  the  legal  surrender  there- 
of before  default  in  payment  of  any  premium  or  within  six 
months  thereafter  issue  a  nonparticipating  policy  for  paid-up 
insurance  payable  as  herein  provided.     *     *     * 

No  agent  has  power  on  behalf  of  the  Company  to  make  or 
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modify  this  or  any  contract  of  insurance,  to  extend  the  time 
for  paying  a  premium,  to  bind  the  company  by  making  any 
promise,  or  by  receiving  any  representation  or  information 
not  contained  in  the  application  for  this  policy." 

Edmuio)  H.  Smalley,  for  appellant. 

WiNSTOH",  Payne^  Stbawn  &  Shaw,  for  appellee;  M.  H. 
Whitney^  of  counsel. 

Mb.  Justice  Mack  delivered  the  opinion  of  the  court 

In  our  judgment  the  decisions  of  the  United  States  Su- 
preme Court  in  Ins.  Co.  v.  Hill,  193  TJ.  S.  551,  and  of  our 
Supreme  Court  in  Rose  v.  Ins.  Co.,  240  111.  45,  are  conclu- 
sive against  appellant's  contentions  that  certain  notices  re- 
quired to  be  given  a  New  York  policy  holder  under  New 
York  law  are  essential  in  this  case  as  conditions  precedent  to 
forfeiture  because  of  the  statement  in  the  policy  that  it  is 
to  be  governed  by  the  law  of  New  York. 

This  policy  was  applied  for  and  delivered  in  Colorado 
and  is  a  Colorado  contract. 

The  vital  questions  in  the  case  are: 

1st :  Did  this  policy  become  forfeited  by  the  failure  to  pay 
the  ninth  premium  subject  only  to  the  right  to  secure  a  paid 
up  policy  for  eight-tenths  of  $2500  in  the  manner  specified 
in  the  policy  ? 

2nd :  If  so,  is  the  time  fixed  for  surrender,  six  months,  of 
the  essence  of  the  contract,  or  is  the  insured  entitled  to  a 
paid  up  policy  on  application  at  any  time  or  within  a  rea- 
sonable time  thereafter  ? 

3rd:  Did  the  assured  or  appellant  abandon  any  rights  he 
or  she  may  have  had  ? 

In  considering  these  questions,  the  nature  of  such  a  limit- 
ed payment  life  policy  must  ever  be  kept  in  view.  This  is 
well  stated  by  Mr.  Justice  Bradley  in  New  York  Life  Ins. 
Co.  V.  Statham,  93  U.  S.  24,  23  L.  Ed.  789 : 

"We  agree  with  the  court  below  that  the  contract  is  not 
an  assurance  for  a  single  year,  with  a  privilege  of  renewal 
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from  year  to  year  by  paying  the  annual  premium,  but  that  it 
is  an  entire  contract  of  assurance  for  life,  subject  to  dis- 
continuance and  forfeiture  for  nonpayment  of  any  of  the 
stipulated  premiums.  Such  is  the  form  of  the  contract,  and 
such  is  its  character.  It  has  been  contended  that  the  pay- 
ment of  each  premium  is  the  consideration  for  insurance 
during  the  next  following  year  as  in  fire  policies.  But  the 
position  is  untenable.  It  often  happens  that  the  assured 
pays  the  entire  premium  in  advance,  or  in  five,  ten  or  twenty 
annual  installments.  Such  installments  are  clearly  not  in- 
tended as  the  consideration  for  the  respective  years  in  which 
they  are  paid ;  for,  after  they  are  all  paid,  the  policy  stands 
good  for  the  balance  of  the  life  insured  without  any  further 
payment.  Each  installment  is,  in  fact,  part  consideration  of 
the  entire  insurance  for  life.  It  is  the  same  thing  where  the 
annual  premiums  are  spread  over  the  whole  life.  The  value 
of  assurance  for  one  year  of  a  man's  life  when  he  is  young, 
strong  and  healthy  is  manifestly  not  the  same  as  when  he  is 
old  and  decrepit.  There  is  no  proper  relation  between  the 
annual  premiums  and  the  risk  of  assurance  for  the  year  in 
which  it  is  paid.  This  idea  of  assurance  from  year  to  year  is 
the  suggestion  of  ingenious  counsel.  The  annual  premiums 
are  an  annuity,  the  present  value  of  which  is  calculated  to 
correspond  with  the  present  value  of  the  amount  assured; 
a  reasonable  percentage  being  added  to  the  premiums  to 
cover  expenses  and  contingencies.  The  whole  premiums  are 
balanced  against  the  whole  insurance." 

It  is  totally  unlike  successive  term  insurance  in  which 
each  premium  is  a  payment  for  the  insurance  during  the 
term  and  in  no  part  for  any  subsequent  period,  as  was  the 
case  of  Eoberts  v.  Life  Ins.  Co.,  101  111.  App.  313. 

1.  In  Haas  v.  Mutual  Life  Ins.  Co.,  84  Nebr.  682,  the 
court  considers  at  length  the  question  as  to  whether  mere 
nonpayment  of  premium  in  the  absence  of  an  express  pro- 
vision that  the  policy  shall  in  that  event  be  void,  prevents  a 
recovery  in  case  of  death  thereafter,  and  concludes  that  it 
does  not. 

In  reference  to  the  case  of  Weston  v.  State  Mutual  Life 
Assur.  Co.,  234  111.  492,  this  court  correctly  says:  'The  court 
does  not  decide  that  non-payment  of  a  premium  at  the  time 
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specified  will,  in  the  absence  of  an  express  agreement  to  that 
effect,  work  a  forfeiture  of  the  policy.  On  the  contrary  it 
declined  to  decide  that  point." 

Forfeitures  are  not  favored.  However  essential  prompt- 
ness in  the  payment  of  premiums  may  be  to  a  life  insurance 
company's  business,  courts  will  not^  in  aid  of  mutual  insur- 
ance companies,  any  more  than  in  aid  of  others,  sustain  for- 
feitures, either  with  or  without  notice,  unless  the  right  there- 
to be  perfectly  clear. 

Many  companies  expressly  provide,  and  this  defendant 
company  has,  in  many  of  its  policies,  as  shown  by  reported 
cases,  expressly  provided,  that  the  policy  shall  be  null  and 
void  and  all  premiums  foirfeited,  subject  only  to  certain 
rights  of  reinstatement,  if  default  be  made  in  the  payment 
of  any  premium.  Such  is  not  the  language  used  in  this 
policy.  It  provides  that  '*if  this  policy  shall  become  void 
by  non-payment  of  a  premium"  payments  made  shall  be  for^ 
feited :  not  ^Hhat  it  shall  become  void  in  that  event  and  there- 
upon the  payments  made  shall  become  forfeited."  To  sus- 
tain defendant's  contention  that  the  failure  to  pay  the  ninth 
premium  absolutely  and  automatically  nullified  the  insur- 
ance, subject  only  to  the  right  to  secure  a  paid  up  policy, 
would  compel  us  to  hold  as  the  Nebraska  court  says,  "that  a 
forfeiture  of  an  insurance  contract  may  be  created  by  con- 
struction and  need  not  be  provided  for  by  the  strict  terms 
of  the  contract.    Such  is  not  the  law."     (Haas  case,  supra). 

The  language  of  an  insurance  policy  is  to  be  construed 
strictly  against  the  insurer.  We  are  therefore  of  the  opinion 
that  in  this  case  as  in  the  Nebraska  case  mere  nonpayment  of 
a  premium  did  not  avoid  the  policy  and  forfeit  the  premiums 
paid ;  that  the  insurance  continued  in  full  force,  subject  to 
a  lien  for  the  unpaid  premiums,  and  to  a  right  on  the  part 
of  the  company  to  terminate  the  contract  if  after  due  notice 
the  insured  should  fail  to  comply  with  the  condition,  that 
is,  to  pay  the  premium.  In  the  event  of  such  a  termination, 
however,  the  right  to  a  paid  up  policy  as  provided  for  would 
arise. 

Ulider  our  interpretation  of  the  policy,  the  Company,  by 
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virtue  of  the  clause  on  the  back  of  the  policy,  would  thus 
have  the  right  to  forfeit  or  retain  the  accumulated  reserve, 
giving  only  a  paid  up  policy  therefor,  after  the  original  con- 
tract of  insurance  should  have  been  annulled.  This  is  no 
unsubstantial  right,  for  in  the  absence  of  such  a  provision, 
the  insured,  after  the  original  policy  had  been  annulled, 
might  well  claim  the  reserve  thereon,  that  is,  the  moneys 
paid  by  him  not  for  the  risk  theretofore  carried,  but  for  the 
future  risk  which  the  Company,  after  annulling  the  contract, 
will  no  longer  carry,  moneys  which,  under  such  circumstances, 
it  would  not  have  earned. 

That  the  Haas  case  (supra)  was  most  carefully  considered 
by  the  Nebraska  court  is  clear^both  from  the  fact  that  a 
rehearing  was  sought  and  denied  and  from  the  further  fact 
that  within  two  weeks  thereafter  the  same  court  upheld  an 
automatic  forfeiture  for  non-payment  of  premium  where  the 
policy  clearly  provided  therefor.  McElroy  v.  Met.  Life  Ins. 
Co.,  84  Neb.  866.  As  the  report  of  the  Haas  case  (supra) 
does  not  clearly  show  that  the  policy  there  involved  was 
identical  with  the  one  here  involved,  we  have  examined  the 
original  briefs  and  the  very  forcible  brief  submitted  by  this 
defendant  company  on  a  petition  for  rehearing,  in  which  the 
Rose  case  (supra) y  as  well  as  the  Weston  case  (supra),  is 
discussed.  We  concur,  however,  in  the  conclusions  reached 
by  the  Nebraska  court. 

The  question  before  us,  although  it  might  have  been  raised 
in  the  Rose  case  (supra),  was  not  there  presented.  The 
court  says  at  page  54 :  "It  is  not  contended  that  notice  was 
necessary  imless  the  statute  of  New  York  became  a  part  of 
the  contract,"  and  the  court,  following  the  Hill  case  (supra), 
held  only  that  the  statute  had  not  become  a  part  of  the  con- 
tract. 

The  rule  is  clearly  stated  by  Hon.  Emlin  McClain  of  the 
Supreme  Court  of  Iowa  in  25  Cyc.  828  in  these  words: 
"But  where  there  is  in  the  policy  no  stipulation  or  condition 
for  forfeiture  on  account  of  non-payment  of  premium,  a  de- 
fault in  payment  will  not  operate  in  itself  as  a  forfeiture  nor 
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can  it  be  insisted  upon  by  the  Company  as  constituting  a 
forfeiture  in  the  absence  of  any  notice." 

In  Qruwell  v.  Knights  &  Ladies  of  Security,  126  Mo. 
App.  496,  504,  the  court  said: 

"Though  the  law  always  looks  with  an  unfriendly  eye  on 
provisions  in  contracts  for  the  forfeiture  of  acquired  rights, 
where  the  parties  clearly  stipulate  for  such  forfeiture  and  it 
does  not  appear  to  be  obnoxious  to  any  sound  reason  of  public 
policy,  courts  will  enforce  the  contract  the  parties  themselves 
have  made.  No  reason  appears  for  denying  to  the  insurer 
the  protection  of  a  contractual  provision  compelling  the 
prompt  payment  of  the  stipulated  consideration  on  pain  of 
forfeiture.  Indeed,  it  is  diiBcult  to  perceive  how  any  insur- 
ance company,  whether  old  line,  mutual,  or  fraternal,  could 
do  business  at  all  if  it  permitted  its  policies  to  remain  in 
force  indefinitely  after  the  assured  had  ceased  to  pay  agreed 
premiimis.  Forfeiture  for  non-payment  is  a  necessary  means 
to  avert  disaster  to  the  enterprise  and  it  is  well  settled  that 
stipulations  in  the  contract  which  provides  that  non-payment 
ipso  facto  shall  work  a  forfeiture,  without  notice  to  the  de- 
linquent, should  be  enforced.  But,  in  the  absence  of  any 
stipulation  in  the  contract  for  forfeiture  on  the  ground  of 
non-payment,  the  policy  will  remain  in  force  during  the  life- 
time of  the  assured,  however  delinquent  he  may  have  become 
with  respect  to  agreed  payments.  The  idea  that  the  contract 
of  insurance  remains  in  force  only  during  the  period  for 
which  a  premium  has  been  paid,  though  it  has  the  support  of 
respectable  authority,  we  think  is  opposed  to  sound  reason, 
as  well  as  to  the  weight  of  authority." 

See  too  Union  Central  Life  Insurance  Co.  v.  Morrow,  7 
Ohio  Decisions,  118. 

If  this  defendant's  contentions  were  correct  and  if,  as 
might  have  been  the  case,  this  were  a  twenty  year  endow- 
ment policy  and  the  premiums  for  nineteen  full  years  had 
been  paid  so  that  the  Company  would  have  in  its  reserve 
nearly  nineteen-twentieths  of  the  face  of  the  policy,  never- 
theless the  entire  amount  could  be  forfeited  by  it  without 
notice,  without  an  opportunity  to  make  good  what  might  have 
been  an  oversight  in  paying,  if  the  oversight  continued  one 
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day  over  six  months.  In  the  absence  of  a  perfectly  clear 
agreement  to  that  effect,  we  shall  not  sanction  such  a  forfeit- 
ura 

2.  If  the  foregoing  views  be  sound,  as  we  think  they  arc, 
there  is  no  necessity  for  considering  the  second  question. 
It  has,  however,  been  argued  at  length  and  if  it  should  final- 
ly be  determined  that  our  solution  of  the  first  question  is 
not  correct,  the  second  must  be  answered.  Lenon  v.  Mutual 
Life  Ins.  Co.,  80  Ark.  563,  and  in  the  notes  thereto  in  8 
L.  R.  A.  (N.  S.)  193,  the  authorities  are  collected.  We  con- 
cur in  the  conclusions  reached  in  that  case  and  in  the  Ken- 
tucky cases  there  cited,  though  contrary  to  the  weight  of 
authority,  that  in  specifying  a  six  months  period  for  sur- 
render of  the  policy  after  default  in  order  to  secure  a  paid 
up  policy  for  a  proportionate  amount,  time  is  not  of  the  es- 
sence of  the  contract  The  insurance  company  has  received 
and  has  in  its  reserve  the  entire  consideration  for  such  a 
policy;  there  is  nothing  executory  on  either  side.  However 
essential  to  the  proper  conduct  of  its  business  it  may  be  that 
premiums  be  promptly  paid — premiums  that  condition  the 
continuance  in  force  of  an  existing  contract,  it  cannot  be  con- 
tended that  a  like  necessity  exists  in  regard  to  the  time  of 
surrender.  The  surrender  itself  is  a  purely  formal  act;  if 
the  policy  has  been  forfeited  as  an  existing  policy  for  the 
full  amount,  the  Company  gains  nothing  by  the  actual  sur- 
render and  loses  no  rights  by  the  failure  to  surrender;  if 
the  surrender  is  required  primarily  to  secure  notice  to  the 
company  that  all  claims  against  it  have  been  abandoned,  then 
assuredly  the  time  of  giving  such  notice  should  not  be  deemed 
of  the  essence  of  the  contract ;  the  company  already  has  in 
its  possession,  in  the  shape  of  the  reserve  on  this  very  policy, 
a  sum  of  money  held  by  it  for  the  very  purpose  of  meeting 
this  obligation — the  full  money  consideration  therefor.  To 
hold  that  time  is  of  the  essence  is  to  enable  the  company  to 
forfeit  oft  times  a  large  amount  of  money  carried  on  its 
books  as  a  liability  on  account  of  the  specific  policy,  money 
paid  to  it  over  and  above  the  actual  cost  of  carrying  the  risk 
from  year  to  year^  for  the  very  purpose  of  accumulating  it 
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SO  aa  to  relieve  the  insured  from  the  burden  of  paying  dur- 
ing his  entire  lifetime,  the  annually  increasing  actual  cost  of 
insurance. 

While  the  provision  contained  in  the  policies  issued  by 
most  of  the  leadnig  companies  today  that  after  two  or  three 
years'  premiums  shall  have  been  paid  the  right  either  to  a 
paid  up  policy  or  to  extended  insurance  should  be  automatic, 
with  the  privilege,  moreover,  to  bbtain  the  other  or  the  cash 
surrender  value  by  application  within  a  certain  time,  may 
not  of  itself  throw  any  light  on  the  correct  determination  of 
the  question  before  us,  it  does  nevertheless  demonstrate  that 
today  the  companies  themselves  do  not  regard  it  as  essen- 
tial that  a  surrender  be  made  within  a  fixed  time  or  that  any 
surrender  at  all  be  made  in  order  to  secure  some  rights  to 
the  insured  who  shall  have  lapsed  his  original  policy. 

3.  Conceding  that  the  insured  may  have  believed  that  he 
lost  all  of  his  rights  by  his  inability  to  meet  the  ninth  pre- 
mium, he  cannot,  as  a  matter  of  law,  be  said  thereby  to  have 
abandoned  whatever  rights  he  did  have.  An  abandonment 
in  fact  would  be  at  the  best  a  ground  of  defense,  not  a  ground 
of  demurrer  to  a  declaration.  There  is  nothing  in  this  dec- 
laration which  justifies  an  inference  of  an  actual  abandon- 
ment of  the  rights  under  the  policy.  On  the  contrary,  the 
act  of  the  agent  in  requesting  the  insured  to  consider  rein- 
statement, and  the  delivery  of  the  policy  by  the  plaintiff  to 
the  company,  not  for  purposes  of  surrender  but  for  reinstate- 
ment, indicate  clearly  that  neither  party  deemed  the  policy 
as  abandoned  at  that  time;  the  subsequent  retention  by  the 
company  of  a  policy  not  delivered  to  it  for  cancellation  or 
surrender  cannot  be  deemed  an  abandonment  by  the  other 
parties  of  their  rights. 

We  do  not,  however,  assent  to  the  contention  that  a  contrac- 
tual right  of  this  kind  is  or  can  be  deemed  to  be  abandoned 
at  law  by  mere  failure  to  assert  it  for  a  period  short 
of  the  statute  of  limitations,  or  in  equity  without  laches.  If, 
as  we  hold,  the  rights  of  plaintiff  were  not  automatically 
forfeited,  although  subject  to  be  forfeited  on  reasonable  no- 
tice, no  duty  devolved  on  her  or  on  tho  insured  to  protect 
Vol.  clvi. — 87. 
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these  rights  until  notice  should  be  given.  A  waiver  or  aban- 
donment of  an  existing  chose  in  action  is  equivalent  to  a  gift 
or  release  thereof  to  the  obligor.  This  requires  a  technical 
release,  a  surrender  of  the  document  incorporating  the  right 
or  an  accord  and  satisfaction.  An  express  verbal  renuncia- 
tion without  consideration  is  not  binding;  much  less  is  a 
mere  failure  to  assert  the  right  within  the  period  of  the  stat- 
tute  of  limitations  to  be  deemed  an  abandonment  or  renun- 
ciation thereof. 

If  plaintiff's  rights  are  limited  to  the  value  of  the  paid 
up  policy  for  eight-tenths  of  the  face  value  and  if  surrender 
or  demand  be  a  condition  precedent  thereto,  it  may  be  that 
such  demand  must,  as  the  majority  of  the  court  in  the  Ken- 
tucky cases  held,  be  made  within  the  reasonable  time  of  five 
years,*  unless  waived,  even  though  not  within  the  specified 
time  of  six  months.  It  is,  however,  unnecessary  at  this  time 
to  decide  this  question  because,  in  our  judgment,  the  trans- 
actions of  December,  1902,  and  the  subsequent  retention  of 
the  policy  by  the  company  amounted  to  a  waiver  of  any 
further  demand  or  surrender. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  aiid  remanded. 


Guiseppe  Pusateri,  Appdlee,  v.  Chicago  City  Railway  Com- 
pany Appellant. 

Gen.  No.  14,992. 

1.  Negligence — duty  of  traction  company  vsith  respect  to  wagon 
upon  its  tracks.  However  irritating  the  slowness  of  a  wagon  driver 
in  getting  out  of  the  track  may  be,  nevertheless,  the  car  company, 
notwithstanding  its  superior  right  of  way,  is  bound  to  exercise  ordi- 
nary care  not  to  run  into  the  wagon  and  injure  even  the  obstreperous 
driver ;  such,  likewise,  is  its  duty  to  another  occupant  of  such  wagon. 

2.  Trial — propriety  of  permitting  ewhihition  of  injury  to  jury.  If 
the  character  of  the  injury  is  fully  and  graphically  described,  there 
could  be  no  error  assigned  upon  the  denial  by  the  court  of  the  right  to 
show  the  injury;   nevertheless  such  a  matter  is  so  clearly  within  the 


Digitized  by 


Google 


Chicago — ^First  District — July,  1910.  579 


Pusateri  v.  Chicago  City  Ry.  Co.,  166  111.  App.  678. 


aonnd  discretion  of  the  trial  court  that  unless  the  abuse  of  such 
discretion  manifestly  prejudiced  the  defendant,  a  reviewing  court  will 
not  reverse. 

3.  Instbuctions — what  omission  in,  defining  ordinary  oare,  not 
erroneous.  Held,  in  view  of  other  instructions  given,  that  the  omission 
of  the  word  ''ordinarily''  before  "prudent  and  reasonable  person"  and 
the  omission  of  the  phrase  "under  like  circumstances,"  did  not  con- 
stitute error  which  called  for  reversal. 

4.  Instbuctions — when  use  of  particular  phrase  as  to  exercise  of 
ordinary  oare  not  erroneous.  Held,  that  the  use  of  the  phrase  "while 
in  the  exercise  of  ordinary  care"  was  not  erroneous,  in  view  of  the  other 
instructions  in  the  case,  as  referring  only  to  the  exact  moment  of  the 
accident. 

6.  Instbuctions — when  upon  interest  of  employe  appropriate. 
While  the  mere  fact  that  a  witness  is  an  employe  may  not  establish 
that  he  has  an  interest  in  the  case,  nevertheless,  where,^  as  in  this  case, 
the  negligence,  if  any,  of  the  defendant,  is  not  personal  but  only  that  of 
a  servant  and  the  liability  is  due  to  the  doctrine  of  respondeat  superior, 
such  a  servant  has  a  direct  interest  in  the  case,  not  only  because  a 
finding  of  not  guilty  would  tend  to  re-establish  him  in  his  employer's 
confidence,  but  particularly  because  if  the  employer  were  found  guilty, 
the  servant  would  be  answerable  over  to  his  master. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Cook  county;  the  Hon.  Bobebt  W.  Wbight,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1908.  Affirmed. 
Opinion  filed  July  15^  1910.  Rehearing  denied  July  26, 1910.  Certiorari 
denied  by  Supreme  Court  (making  opinion  final). 

John  E.  Kehoe  and  0.  Lb  Roy  Brown,  for  appellant; 
John  R.  Harrington,  of  counseL 

Robert  F.  Kolb,  for  appellee;  Edward  Mahbr,  of  coun- 
seL 

Mr.  Justice  Mack  delivered  the  opinion  of  the  court. 

On  April  17,  1906,  between  6 :30  and  7  A.  M.  plaintiff,  a 
fruit  and  vegetable  peddler,  was  riding  in  his  brother's  one- 
horse  canvas  covered  and  glass  front  wagon,  south  on  Indiana 
avenue,  toward  the  district  in  which  he  peddled  his  wares,  be- 
tween 63rd  and  65th  streets.  With  him  were  his  brother,  the 
driver,  two  other  brothers  and  a  friend,  all  peddlers.  The 
driver  received  a  5  cent  fare  for  hauling  them  and  their 
goods.    One  brother  sat  with  the  driver,  another  in  the  wagon 
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with  the  wares,  plaintiff  and  the  friend  on  the  tail  gate  with 
their  feet  hanging  out  of  the  back  end  of  the  wagon,  the  plain- 
tiff sitting  on  the  west  side.  While  the  wagon  was  well  filled, 
the  driver  could  see  through  it  and  out  of  the  back  between 
the  barrels  and  baskets,  the  space  being  about  a  foot  wide. 
The  driver  and  his  brother  sitting  with  him  testified  that  they 
could  see  back  clearly  and  that  their  view  was  unobstructed. 

The  wagon  was  being  driven  at  a  slow  trot  along  the  south- 
bound track  of  defendant.  It  had  pulled  out  occasionally  to 
let  a  car  pass,  the  last  time  at  43rd  street.  As  to  the  exact 
facts  of  the  accident,  the  evidence  is  conflicting. 

Plaintiff's  evidence  tends  to  prove  that  at  between  5  and  30 
feet  north  of  the  north  crosswalk  of  50th  street  the  driver 
turned  east,  intending  to  go  to  a  house  on  the  south  side  of 
50th  a  few  doors  east  of  Indiana  avenue.  The  car  was  then 
about  30  feet  away  and  coming  fast.  The  gong  sounded  only 
once.  Plaintiff  shouted  "The  car  is  coming"  when  the  horses 
and  three  wheels  were  out  of  the  track,  but  before  the  rear 
right  wheel  had  cleared  it.  The  car,  without  slackening  its 
speed,  struck  the  gate  of  the  wagon  while  it  was  in  this  posi- 
tion, crushing  plaintiff's  leg  and  necessitating  amputation. 

Defendant's  evidence  tends  to  prove  that  the  car  was  go- 
ing only  three  to  five  miles  an  hour ;  that  the  gong  was  sound- 
ed vigorously  and  often  for  over  a  block  while  the  car  was  fol- 
lowing the  wagon  at  a  distance  of  about  a  car  length;  thai 
after  the  wagon  was  partly  out  of  the  track,  the  driver  unex- 
pectedly turned  to  the  south,  back  into  the  track ;  that  as  the 
car  was  then  only  five  feet  away  the  contact  was  inevitable 
and  due  solely  to  the  driver's  unexpected  act. 

Both  plaintiff  and  his  companion  on  the  tail  gate  testified 
that  there  was  no  opportunity  to  pull  in  their  legs  as  a  move- 
ment would  have  thrown  them  down. 

If  defendant's  version  be  correct,  it  would  not  be  charge- 
able with  negligence  as  it  would  not  only  have  had  no  reason 
to  anticipate  the  driver's  act  of  turning  in  again  but,  more- 
over, no  negligence  of  any  kind  could  be  charged  against  it- 
On  the  other  hand,  if  plaintiff's  version  be  correct,  the  jury 
would  be  fully  justified  in  finding  both  that  the  car  was  not 
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managed  with  that  degree  of  care  which  defendant  owed  to 
the  plaintiff  and  that  the  plaintiff,  knowing  that  the  motor- 
man  had  full  knowledge  of  his  position  and  of  the  difficulty 
in  changing  it,  was  not  guilty  of  any  contributory  negligence. 
However  irritating  the  slowness  of  a  wagon  driver  in  getting 
out  of  the  track  may  be,  nevertheless,  the  car  company,  not- 
withstanding its  superior  right  of  way,  is  bound  to  exercise 
ordinary  care  not  to  run  into  the  wagon  and  injure  even  the 
obstreperous  driver;  a  fortiori  does  it  owe  this  duty  to  an- 
other occupant  of  the  wagon. 

Defendant  urges  not  that  the  driver's  negligence  is  to  be 
imputed  to  plaintiff,  but  that  plaintiff  himself  was  guilty 
of  contributory  negligence,  1st,  becftuse  he  could  not  leave 
the  exercise  of  ordinary  care  to  the  driver  alone,  2nd,  because 
it  is  a  driver's  duty  to  turn  out  and  let  a  car  pass,  3rd,  be- 
cause one  who  sees  a  car  rapidly  approaching,  knowing  that 
it  will  strike  him  unless  stopped  or  slackened,  must  endeavor 
to  get  out  of  the  way. 

The  second  ground  urged  is,  however,  applicable  only  to 
drivers  and  not  to  one  in  plaintiff's  positioiL  The  third  is 
subject  to  the  limitation  that  if  the  party  in  the  track  also 
knows  that  the  car  is  under  the  control  of  the  driver  and 
that  the  latter  has  him  in  full  view,  while  a  jury  might,  a 
court  cannot  find  him  guilty  of  contributory  negligence  in  not 
getting  out  of  the  way,  when  his  only  method  of  doing  so  ap- 
parently involved  other  dangers  to  him.  As  to  the  first  rea- 
son, there  is  no  question  as  to  plaintiff's  duty  himself  to  exer- 
cise ordinary  care  and  not  to  leave  this  to  his  driver;  inas- 
much, however,  as  the  jury  were  justified  in  believing  that 
the  driver  had  every  opportunity  to  see  and  in  fact  did  see  the 
car,  in  time  to  get  out  and  also  in  believing  that  he  heard  the 
gong  sounded  for  some  time  before  the  accident,  the  jury  were 
further  justified  in  refusing  to  consider  plaintiff's  failure  to 
warn  him  and  to  urge  him  to  get  out  sooner,  as  contributory 
negligence. 

The  case  is  in  this  respect  totally  unlike  those  cases  in 
which  a  passenger  who  knows  of  an  impending  danger  of 
which  the  driver  is  ignorant,  takes  no  steps  either  to  warn  the 
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latter  or  to  protect  himself,  relying  entirely  upon  the  possi- 
bility of  the  driver  discovering  the  danger  and  avoiding  it. 

Without  discussing  the  evidence  in  detail,  we  are  of  the 
opinion  that  it  cannot  be  said  by  a  reviewing  court  that  the 
plaintiff  has  so  clearly  failed  to  prove  by  a  preponderance  of 
the  evidence  either  the  defendant's  negligence  or  his  own  exer- 
cise of  due  care,  as  to  justify  a  reversal. 

Complaint  is  made  of  some  of  the  instructions  and  of  the 
admission  of  certain  testimony  and  of  the  action  of  the  court 
in  permitting  plaintiff  to  exhibit  the  stump.  While  the  char- 
acter of  the  injury  was  fully  and  graphically  described  and 
therefore  no  error  could  have  been  assigned  on  a  denial  by  the 
court  of  the  right  to  show  the  stump,  nevertheless,  matters  of 
this  kind  are  so  clearly  within  the  sound  discretion  of  the 
trial  court  that  only  in  case  the  abuse  of  such  discretion  mani- 
festly prejudiced  tie  defendant,  would  a  reviewing  court  re- 
verse the  judgment.  In  our  opinion,  this  exhibition,  even 
though  entirely  unnecessary  for  the  jury's  enlightenment,  did 
not  tend  to  affect  their  determination  of  the  question  of  liabil- 
ity. As  the  verdict  of  $12,250  was  reduced  to  $10,000  on 
remittitur,  a  sum  that  is,  under  the  circumstances,  by  no 
means  excessive,  it  cannot  be  said  to  have  affected  defendant 
prejudicially  in  any  respect. 

Complaint  is  made  of  the  following  instructions  given  on 
behalf  of  plaintiff: 

"2.  The  court  instructs  the  jury  that  the  words  ^ordinary 
care,'  wherever  used  in  these  instructions,  mean,  according 
to  the  law  of  the  State  of  Illinois,  that  degree  of  care  which 
a  reasonably  prudent  or  cautious  person  would  take  to  avoid 
injury  under  like  circumstances. 

And  the  court  further  instructs  the  jury  that  the  word 
^negligence,'  wherever  used  in  these  instructions,  means,  ac- 
cording to  the  law  of  the  State  of  Illinois,  either  an  omission 
to  do  something  which  a  reasonable  person  guided  by  those 
ordinary  considerations  which  ordinarily  regulate  human  af- 
fairs would  do,  or  ^negligence'  is  the  doing  of  something 
which  a  prudent  and  reasonable  person  would  not  do. 

And  the  court  further  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  the  plaintiff  was  injured,  as 
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alleged  in  his  declaration,  while  he  was  in  the  exercise  of  or- 
dinary care,  and  if  they  further  believe  that  his  injury  was 
caused  by  the  negligence  of  the  defendant,  as  charged  in  the 
declaration,  then,  under  the  law,  it  becomes  the  duty  of  the 
jury  to  find  a  verdict  in  favor  of  the  plaintiff. 

3.  The  court  instructs  the  jury  that  if  you  believe  from 
the  evidence  that  Giuseppe  Pusateri,  plaintiff  in  this  suit, 
was  riding  on  the  wagon,  which  said  wagon  was  driven 
by  Salvatore  Pusateri,  and  that  he  was  on  tibe  wagon  at  the 
invitation  of  Salvatore  Pusateri,  who  was  the  driver,  and 
that  Giuseppe  Pusateri  had  nothing  to  do  with  the  driving, 
and  did  not  control  same,  then  the  court  instructs  the  jury 
that  Giuseppe  Pusateri,  if  he  was  in  the  exercise  of  ordinary 
care  for  his  own  safety,  is  not  to  be  blamed  with  or  charged 
for  the  negligence,  if  any,  of  Salvatore  Pusateri,  the  driver ; 
and  if  you  further  believe  from  the  evidence  that  Giuseppe 
Pusateri,  while  in  the  exercise  of  ordinary  care  for  his  own 
safety,  was  injured  by  the  negligence  of  the  defendant,  Chi- 
cago City  Railway  Company,  and  sustained  injuries,  all  as 
alleged  in  the  declaration,  then  it  becomes  your  duty  to 
find  a  verdict  for  the  plaintiff,  Giuseppe  Pusateri. 

4.  The  jury  are  instructed  that  the  fact  that  any  witness 
in  the  case  is,  or  has  been,  in  the  employ  of  either  the  plain- 
tiff or  defendant,  as  well  as  the  relations  which  exist  between 
any  witness  and  either  party  to  the  suit,  and  any  interest 
a  witness  may  have  in  the  result  of  the  suit,  so  far  as  the 
same  may  be  shown  by  the  evidence,  may  be  considered  by 
the  jury  in  determining  the  weight  which  ought  to  be  given 
to  the  testimony  of  such  witness,  taking  the  same  in  con- 
nection with  all  the  other  evidence  in  the  case,  and  the  facts 
and  circumstances  proven." 

The  specific  objection  to  instruction  No.  2  is  in  omitting 
in  the  second  alternative  definition  of  negligence,  the  limit- 
ing word  '^ordinarily"  before  "prudent  and  reasonable  per- 
son." We  cannot,  however,  assent  to  the  contention  that 
without  this  word,  the  jury  might  in  this  case  apply  the  stan- 
dard of  the  most  prudent  man.  Inasmuch  as  the  court  had 
just  defined  to  the  jury  ordinary  care  as  that  degree  of  care 
exercised  by  a  reasonably  prudent  person  under  like  circum- 
stances, we  cannot  regard  the  omission  of  the  phrase  "under 
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like  circumstances"  in  defining  negligence,  as  prejudicial 
error.  This  definition  of  negligence  by  Baron  Alderson  has, 
moreover,  been  expressly  approved  by  our  Supreme  Court  in 
numerous  cases.  C,  B.  &  Q.  R  R  Co.  v.  Johnson,  103  HL 
512,  621. 

The  first  criticism  of  instruction  No.  3  is  the  submission 
to  the  jury  of  the  question  as  to  whether  or  not  plaintiff  had 
anything  to  do  with  the  driving  and  the  control  thereof. 
To  the  extent  that  the  exercise  of  ordinary  care  for  his  own 
safety  required  him  to  warn  the  driver,  he  did,  as  a  matter  of 
law,  have  to  do  with  the  driving;  but  obviously  this  instruc- 
tion was  not  intended  to  be  and,  in  our  judgment,  could  not 
fairly  have  been  understood  by  the  jury  as  in  any  way  refer- 
ring to  this  duty.  The  next  clause  in  which  the  rule  of 
non-imputability  of  the  driver's  negligence  is  expressly  condi- 
tioned upon  the  exercise  of  ordinary  care  for  his  own  safety, 
indicates  clearly  that  the  preceding  clause  referred  only  to  a 
direct  control  in  the  sense  that  the  driver  was  under  his  or- 
ders. Whether  or  not  this  was  so  was  a  question  for  the 
jury.  The  admission  of  plaintiff's  attorney  in  his  brief  in 
this  court,  withdrawn  on  oral  argument,  that  the  payment  of 
6  cent  fare  in  some  way  made  the  driver  plaintiff's  employe, 
cannot  bind  the  plaintiff  or  this  court.  The  evidence  is  clear 
that  no  relation  of  master  and  servant  existed  and  that  plain- 
tiff was  nothing  but  a  passenger  on  his  brother's  wagon. 

It  is*also  urged  against  this  and  the  preceding  instruction 
that  the  words  "while  in  the  exercise  of  ordinary  care"  have 
reference  to  the  exact  moment  of  the  injury  and  thereby  ex- 
clude from  consideration  the  question  of  plaintiff's  negli- 
gence in  permitting  his  legs  to  hang  over  for  some  time  pre- 
ceding the  injury.  In  Village  of  Lockport  v.  Licht,  221  111. 
35,  the  expression  used  was,  not  "while,"  but  "if,  at  the  time 
of  the  injury."  As  there  used,  this  was  held  to  mean  "at 
the  very  moment  of  the  injury."  The  expression  used  in  the 
present  case  does  not,  however,  expressly  refer,  as  did  that  in 
the  Licht  case,  to  the  time  of  the  injury  and  cannot  be  fairly 
interpreted  as  equivalent  to  the  clause  "while  in  the  exercise 
of  ordinary  care  at  the  time  of  the  injury."    In  our  opinion. 
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"while"  refers,  not  to  a  moment  but  to  the  entire  time  just 
preceding  and  during  the  accident.  As  the  Supreme  Court 
said  in  C.  &  A.  R  R.  Co.  v.  Fisher,  141  111.  614,  625 : 

"It  is  claimed  that  the  instruction  requires  of  the  plaintiff 
the  exercise  of  ordinary  care  at  the  particular  point  of  time 
when  the  injury  was  received,  only,  and  omits  the  require- 
ment of  care  previous  thereto  and  thereby  excludes  from  con- 
sideration previous  acts  of  negligence  materially  contribut- 
ing to  the  injury.  The  word  'while'  means  'during  the  time 
of  that/  and  seems  to  necessarily  imply  some  degree  of  con- 
tinuance.    The  juey  could  not  eeasonably  have  eegaed- 

ED  IT  OTHEEWISE  THAN  AS  EEFEEEINO  TO  THE  WHOLE  SERIES 
OF  CIBCUMSTANCES  INVOLVED  IN  THE  ENTIEB  TRANSAC- 
TION." 

While  the  Supreme  Court  in  the  case  of  Bennett  v.  Chi- 
cago City  Ry.  Co.,  243  111.  420,  does  not  approve  of  the 
fourth  instruction,  nevertheless,  in  the  final  opinion  after  a 
rehearing,  the  expression  used  in  the  original  opinion  that 
"the  instruction  would  be  wrong  in  any  case"  was  with- 
drawn.   The  court  said : 

"This  instruction  was  given  in  Donley  v.  Dougherty,  174 
111.  582,  and  it  was  there  held,  on  the  facts  in  that  case,  that 
the  court  did  not  commit  substantial  or  reversible  error  in 
so  doing.  We  are  disposed  to  hold  that  the  instruction  is 
not  accurate.  Under  some  conditions  this  court  might  feel 
that  it  was  so  far  misleading  as  to  require  a  reversal  of  the 
judgment,  but  in  the  case  at  bar  we  think  it  is  obvious  that 
no  harm  resulted  to  appellant  from  its  being  given." 

While  the  mere  fact  that  a  witness  is  an  employe  may 
not  establish  that  he  has  an  interest  in  the  case,  neverthe- 
less, where,  as  in  this  case,  the  negligence,  if  any,  of  the  de- 
fendant, is  not  personal  but  only  that  of  a  servant  and  the 
liability  is  due  to  the  doctrine  of  respondeat  superior,  such  a 
servant  has  a  direct  interest  in  the  case,  not  only  because  a 
finding  of  not  guilty  would  tend  to  re-establish  him  in  his  em- 
ployer's confidence,  but  particularly  because  if  the  employer 
were  found  guilty,  the  servant  would  be  answerable  over  to 
his  master. 
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While  this  instruction  does  not  clearly  limit  the  considera- 
tion of  the  fact  of  present  or  past  employment  to  those  cases 
in  which  such  an  interest  is  shown,  nevertheless,  as  the  only 
employes  who  testified  were  those  in  charge  of  the  car,  we 
do  not  deem  the  error,  if  any,  of  such  importance  as  to  jus- 
tify a  reversal  in  this  case.  It  is  to  be  noted,  too,  that  the 
case  of  I.  C.  R.  R.  Co.  v.  Haskins,  115  111.  300,  is  not  re- 
ferred to  in  the  Bennett  case.  The  trial  court  in  that  case 
modified  an  instruction  reading : 

"The  jury  are  instructed,  that  while  they  are  the  sole 
judges  of  the  credibility  of  witnesses,  they  have  no  right 
to  disregard  the  testimony  of  an  unimpeached  witness,  sworn 
on  behalf  of  the  defendant,  simply  because  such  witness  is 
or  was  an  employe  of  defendant," 
by  adding: 

"But  the  relation  of  any  witness  to  a  party  to  the  suit, 
such  as  employe,  is  a  matter  proper  for  the  consideration  of 
the  jury,  in  the  light  of  all  the  evidence ;  and  if,  after  such 
consideration,  it  does  not  appear  that  the  testimony  of  the 
witness  has  been  influenced  by  such  relation,  then  it  should 
be  disregarded.  What  influence,  if  any,  such  relation  may 
have  had  on  the  testimony  of  any  witness,  is  to  be  estimated 
bythe  jury  in  the  light  of  all  the  evidence." 

This  statement  of  the  law  has  never  been  overruled. 
During  the  direct  examination  of  plaintiff's  brother,  the 
following  occurred : 

"Mr.  Kolb:  Q.  But  after  you  felt  the  car  hit  the  wagon, 
just  tell  us  what  happened  ? 

A.  He  says  the  wagon  stopped  on  the  other  side,  on  the 
corner  of  the  south  side,  he  says,  we  got  off  and  the  car 
stopped,  too,  and  the  motorman  was  in  the  middle  of  the 
tracks,  when  he  says,  *  You  must  excuse  me' — 

Mr.  Kehoe:  I  object  to  that  and  move  that  it  be  stricken 
out 

Objections  overruled  by  the  court;  exceptions  by  defend- 
ant. 

A.  (continuing)  : — and  he  started  to  cry." 

Defendant  contends  that  this  was  in  the  nature  of  an 
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apology  and  implied  that  defendant  was  at  fault,  and  that 
it  should  therefore  have  been  stricken  out ;  that  the  error  was 
emphasized  by  the  fact  that  plaintiff's  counsel  subsequently 
asked  the  motorman  on  cross  examination  whether  he  didn't 
say,  "Excuse  me,  I  couldn't  stop  the  car,"  although  an  ob- 
jection to  this  question  was  sustained. 

Whether  or  not  a  statement  of  the  cause  of  the  accident 
immediately  thereafter  would  have  been  admissible  as  part 
of  the  res  gestae,  we  need  not  determine;  the  words  "You 
must  excuse  me"  are  at  best  only  an  exclamation;  they  do 
not  necessarily  or  even  fairly  imply  an  admission  either  of 
fault  or  of  liability,  but  at  the  most,  of  participation  in  the 
accident  and  regret  therefor.  As  the  participation  was  not 
disputed,  proof  of  the  expression  of  regret  could  not  have 
prejudiced  this  defendant. 

Affirmed. 


Leokadya  Wojczynska,  Appellee,  v.  Chicago  Consolidated 
Traction  Company  et  aL,  Appellants. 

Gen.  No.  15,014. 

Negugencb — when  doctrine  res  ipsa  loquitur  applies.  If  a  eolliaion 
occurs  between  two  traction  trains  the  doctrine  res  ipsa  loquitur  applies 
if  both  of  such  trains  are  controlled  by  the  defendant. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Asthub  H.  Frost,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  190S.  Re- 
versed and  remanded.  Opinion  filed  July  16,  1910.  Rehearing  denied 
July  26,  1910. 

John  A.  Rose  and  Frank  L.  Kbiete^  for  appellants ;  W. 
W.  GuBLEY,  of  counsel. 

Johnson,  Belasgo  &  McCabe^  for  appellee ;  Joel 
of  counsel. 
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Mb.  Justice  Mack  delivered  the  opinion  of  the  court 

This  is  an  appeal  to  reverse  a  judgment  of  $6,000  in  a 
personal  injury  case. 

The  first  count  of  the  declaration  alleges  the  control  by 
defendants  of  street  car  tracks  on  Elston  avenue,  Chicago, 
and  the  operation  by  defendants  of  cars  thereon;  that  she 
boarded  a  certain  car  of  defendant's  on  Elston  avenue  to  be 
carried  southeast  on  Elston  avenue;  that  defendants  at  and 
near  the  junction  of  another  street,  Belmont  avenue,  so  care- 
lessly, wrongfully  and  negligently  drove,  managed  and  oper- 
ated the  said  car  upon  which  the  said  plaintiff  was  upon,  as 
to  cause  the  same  to  collide  with  a  certain  other  car  running 
in  an  opposite  direction  on  the  said  street 

The  other  two  counts  charged  specific  acts  of  negligence 
which  were  not  sustained  by  any  proof  and  which  may  there- 
fore be  disregarded. 

The  evidence  tended  to  show  a  collision  between  the  Bel- 
mont avenue  car  going  west  and  the  Elston  avenue  car  going 
southeast  in  which  plaintiff,  a  large  woman,  was  a  passenger, 
necessitating  the  transfer  of  the  passengers.  The  observable 
physical  injuries,  due  to  her  being  thrown  against  the  back 
of  the  seat  in  front  of  her,  were  very  slight,  but  a  miscarriage 
at  four  months  pregnancy  was  testified  to,  as  resulting  from 
the  accident  and  plaintiff  also  claimed  that  an  exophthalmic 
goitre  which  developed  six  or  eight  weeks  after  the  accident 
and  persisted  to  the  date  of  the  trial,  was  due  thereto.  The 
only  damage  to  the  cars  was  some  broken  windows.  Inasmuch 
as  her  own  medical  experts  testified  only  that  such  a  goitre 
might  have  been  produced  by  shock  to  the  system,  and  there 
is  not  a  word  in  the  record  to  justify  a  jury  in  concluding  that 
whatever  shock  plaintiff  had  suffered,  had  even  probably  pro- 
duced this  goitre,  defendants'  motion  to  strike  out  all  the 
testimony  on  this  subject  should  have  been  granted  and  the 
overruling  thereof  constitutes  reversible  error. 

Just  how  the  collision  occurred,  whether  the  Belmont 
avenue  car  was  going  east  or  west  and  which  car  struck  the 
other,  are  not  at  all  clear  from  the  conflicting  testimony  of 
plaintiff's  witnesses.    Defendants  introduced  none,  taking  the 
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position  that  they  had  no  report  of  any  accident  and  that 
none  had  occurred.  It  is  probable,  however,  that  a  Belmont 
avenue  car  going  east  struck  the  car  in  which  plaintiff  was 
riding. 

If  both  cars  were  controlled  by  defendants,  the  doctrine  of 
res  ipsa  loquitur  would  apply.  There  is,  however,  no  proof 
of  the  ownership  or  control  of  the  Belmont  avenue  car.  and 
no  allegation  thereof  in  the  declaration.  For  aught  that  ap- 
pears in  this  record,  the  Belmont  avenue  car  was  owned  and 
controlled  by  third  parties.  The  court  cannot  take  judicial 
notice  either  of  the  ownership  or  of  the  control,  and  in  the 
absence  of  an  allegation  of  defendants'  control  of  this  car, 
not  the  one  in  which  she  was  a  passenger,  the  plea  of  the 
general  issue  does  not  absolve  plaintiff  from  the  duty  of  offer- 
ing evidence  thereon. 

The  allegation  of  the  negligent  management  of  the  car 
in  which  plaintff  was  a  passenger  would  be  sufficient,  if  it 
were  sustained  by  proof,  but  there  is  no  proof  that  this  car 
or  those  in  control  of  it  were  in  any  way  to  blame.  Inas- 
much, however,  as  on  proof  that  defendant  controlled  both 
cars,  the  mere  fact  of  the  collision  would,  under  the  doctrine 
of  res  ipsa  loquitur,  make  out  a  prima  facie  case,  and  as  this 
cause  must  be  remanded,  we  refrain  from  commenting  fur- 
ther upon  the  evidence  or  the  defects  pointed  out  in  the  in- 
structions. These  may  well  be  obviated  on  another  trial. 
Greater  certainty,  moreover,  would  be  given  to  the  decla- 
ration by  a  specific  allegation  of  the  control  of  both  cars  and 
the  negligent  operation  of  each  of  them. 

Reversed  and  remanded. 


Hunter  W.  Finch  &  Company,  Appellant,  v.  New  OhiQ 
Washed  Coal  Company,  Appellecw 

Gen.  No.  15,020. 

1.    CoznsACTS — what  tends  to  eatdblish  repudiation.    Held,  under  the 
•vidence  in  this  cause,  that  the  fact  of  insolvency  being  established, 


Digitized  by 


Google 


690  Appeliatb  Coubts  of  Ixmwois. 

Finch  ft  Co.  v.  New  Ohio  W.  Coal  Co.,  156  IlL  App.  589. 

would  tend  to  establiah  the  issue  of  repudiation  and  that  it  was  error 
to  exclude  evidence  as  to  the  fact  of  insolvency. 
^     2.    Contracts — vdhai  effects  repudiation  providing  for  delivery  of 
ooal.    A  contract  by  the  owner  of  a  mine  for  the  sale  and  delivery  of  coal 
from  the  mine  of  such  owner,  is  repudiated  by  a  sale  of  such  mine. 

3.  CONTBACTS — what  essential  to  recover  for  breach.  A  party  cannot 
sue  for  a  breach  of  contract  without  alleging  and  proving  that  he  him- 
self substantially  complied  with  all  the  material  terms  of  the  contract. 

4.  Contracts — when  time  of  essence.  Time  is  ordinarily  of  the 
essence  of  the  contract  in  mercantile  agreements;  a  failure,  therefore, 
to  pay  for  installments  of  merchandise  delivered  under  a  contract  will 
justify  refusal  to  proceed,  at  least  until  a  payment  has  been  made. 

6.  Contracts — when  time  ceases  to  be  of  essence.  If  the  parties  by 
conduct  disregard  the  provisions  of  the  contract  fixing  time  of  payment 
thereunder,  time  ceases  to  be  of  the  essence  of  the  contract. 

6.  Contracts — effect  of  repudiation.  The  repudiation  of  a  contract 
calling  for  the  delivery  of  merchandise  gives  to  the  other  party  at  his 
option  an  immediate  cause  of  action  for  all  of  the  damages  suffered  by 
such  repudiation,  and  such  party  has  the  right  to  call  on  the  defendant 
to  fill  its  future  orders. 

Assumpsit.  Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
WiLLARD  M.  McEwEN,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1908.  Reversed  and  remanded.  Opinion 
filed  July  16,  1910. 

N.  W.  Hagkeb,  for  appellant 

Tennet^  Coffeen,  Harding  &  SHEBMAjr,  for  appellee. 

Mb.  Justice  Mack  delivered  the  opinion  of  the  court 
Suit  was  brought  on  the  following  contract : 

"Coal  Contract:  Made  this  27th  day  of  April,  A. 
D.  1905,  by  and  between  The  New  Ohio  Washed  Coal  Com- 
pany, of  Chicago,  Illinois,  with  mines  in  Williamson  County, 
Illinois,  on  the  I.  C.  Ry.,  party  of  the  first  part,  and  Hunter 
W.  Finch  &  Co.,  of  Chicago,  Ills.,  party  of  the  second  part. 

Party  of  the  first  part  agrees  to  sell  to  the  party  of  the 
second  part,  who  agrees  to  purchase  from  the  party  of  the 
first  part,  twenty  thousand  (20,000)  tons  of  their  unwashed 
and  washed  coal  in  sizes  unwashed  lump  and  egg,  and  washed 
No.  1  and  2. 

Second  party  agrees  to  take  this  coal  in  about  equal  month- 
ly installments  during  the  year  commencing  April  1st,  1905, 
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and  ending  March  31st^  1906,  as  near  as  market  conditions 
will  permit. 

Second  party  agrees  to  pay  to  the  first  party  on  or  before 
the  25th  of  each  month  for  all  coal  shipped  on  its  orders 
during  the  previous  month.  Prices  of  the  various  sizes  of 
coal  to  be  f.  o.  b.  cars  at  mines,  mine  weights  to  govern  set- 
tlements. 

New  Ohio  6"  Lump  $1.20 

"        "      6"  Egg  1.20 

"        "      Washed  Egg  1.65 

"        "      No.  2  Washed  Stove  1.30 

In  addition  thereto  the  second  party  agrees  to  pay  the 
first  party  two-thirds  (§)  of  all  amounts  in  excess  of  10  cents 
per  ton  over  and  above  the  minimum  mine  price,  as  stated 
above,  for  the  coal  shipped  under  this  contract  In  other 
words,  first  part  is  to  receive  two-thirds  (f )  of  any  premium 
received  for  the  coal  after  second  party  has  deducted  its  regu- 
lar selling  commission  of  10  cents  per  ton. 

Example:  When  the  second  party  is  able  to  obtain 
$1.45  per  ton  f.  o.  b.  cars  mines  for  unwashed  lump  coal,  the 
party  of  the  first  part  shall  receive  for  such  coal  $1.30  per 
ton  f .  o.  b.  cars  mines. 

Second  party  agrees  to  place  on  each  order  sent  to  the 
first  party  the  actual  price  at  which  the  coal  is  sold,  and  to 
hold  open  to  the  first  party  at  all  times  its  books  and  accounts 
for  the  purpose  of  verifying  its  statements  as  to  the  division 
of  premiums  obtained  for  the  coal. 

The  first  party  is  to  use  due  care  in  the  mining,  screening 
and  washing  of  its  coal  and  to  prepare  same  in  a  good  mar- 
ketable condition  and  make  shipments  promptly  and  aid  the 
second  party  in  every  reasonable  way  in  disposing  of  the 
specified  tonnage  mentioned  and  satisfying  the  trade. 

This  contract  is  made  subject  to  strikes,  lockouts,  accidents 
and  car  supply  and  all  causes  beyond  the  control  of  the  parties 
hereto,  it  being  understood  that  the  party  of  the  first  part  is 
to  furnish  the  cars,  the  second  party  to  assist  in  procuring 
same  when  necessary. 

New  Ohio  Washed  Coal  Company, 
By  Fred  Gardner, 
Vice-Pres.  &  Gen.  Mgr. 
Hunter  W.  Finch  &  Company, 
By  H.  W.  Finch, 

President." 
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Defendant  pleaded  the  general  issue  and  a  set-off  of  about 
$3000.  Judgment  was  rendered  for  it,  on  the  verdict,  for 
the  amount  of  its  set-off. 

This  contract,  as  we  interpret  it,  is  a  combination  of  a  sale 
and  agency  contract.  It  obligated  plaintiff  to  take  and  order 
out  20,000  tons  of  coal  and  defendant  to  deliver  the  same  on 
orders  of  resale  received  from  plaintiff,  in  about  equal 
monthly  installments.  A  minimum  price  to  be  received  by 
defendant  was  fixed  in  the  contract;  any  excess  reselling 
price  was  to  be  shared  by  first  allowing  plaintiff  10c  per  ton 
and  then  dividing  the  balance  between  them  in  the  propor- 
tion of  one-third  to  plaintiff  and  two-thirds  to  defendant. 
Plaintiff  was  to  pay  on  the  25th  of  each  month  for  all  goods 
ordered  out  during  the  preceding  month. 

While  defendant  did  not  ship  promptly,  the  record  sus- 
tains its  contention  that  this  was  due  to  car  shortage  and 
was  therefore  excused  by  the  contract.  It  was  therefore  in 
no  default  on  this  account. 

In  December  1905,  before  December  8,  after  about  6,000 
tons  had  be^i  shipped,  under  the  contract,  and  orders  for 
900  to  1200  tons  more  had  been  received  but  not  filled  by 
defendant,  plaintiff  was  informed  by  defendant's  officers  that 
the  mine  had  been  sold  and  that  no  provision  had  been  made 
for  the  purchasers  thereof  to  take  care  of  the  contract.  De- 
fendant admitted  that  it  did  not  give  plaintiff's  president  to 
understand  that  it  would  protect  plaintiff  on  the  contract. 
Plaintiff  proved  the  market  price  of  these  coals  in  Decem- 
ber 1906  and  in  each  of  the  three  following  months.  This 
was  greatly  in  excess  of  the  minimum  price  fixed  in  the  con- 
tract 

Defendant's  mine  was  in  the  so-called  Carterville  district 
and  produced  so-called  Carterville  coal.  The  market  price 
of  coal  in  December  1906  and  the  following  months  testified 
to  was  of  Carterville  coal  of  the  same  general  character,  qual- 
ity and  market  value  as  the  New  Ohio  Washed  Coal.  There 
were  20  mines  in  the  district  producing  great  quantities  of 
the  same  sort  of  coal. 
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On  December  8,  1905,  plaintiff  wrote  as  follows: 

*Ttf  ew  Ohio  Washed  Coal  Company, 
Great  Northern  Bldg.,  Chicago. 

Gentlemen : 

Eeferring  to  conversation  a  few  days  ago  with  yonr  Mr. 
Harry  Daniel,  at  which  time  he  stated  that  you  had  now 
arranged  to  sell  out  your  mine  and  that  no  provision  had 
been  made  for  furnishing  us  the  balance  of  coal  due  us  on 
our  contract  with  you,  which  I  find  amounts  to  some  14,000 
tons,  I,  therefore,  enclose  you  herewith,  our  bill  for  the 
difference  between  our  contract  price  and  the  present  market 
price  on  this  coal,  which  amounts  to  $4,666.66. 

We  have  credited  you  with  a  balance  due  you  on  coal 
shipped  us  in  October  and  also  in  November,  the  total  of 
which  amounts  to  $2,978.47,  leaving  a  balance  due  us  of 
$1,688.19^  for  which  amount  I  wish  you  would  remit  prompt- 

Yours  very  truly, 

H.  W.  Finch, 

Preset", 

and  sent  the  following  statement: 

"Chicago,  Dec  9, 1905. 

Order  Number 

Sold  to  New  Ohio  Washed  Coal  Co., 
Great  Northern  Bldg.^ 
Chicago. 

Difference  between  present  market  price  and 
contract  price  on  14,000  tuns  of  coal  due  on 

our  contract  at  33 J  per  ton $4,666.66 

Contra  @ 

By  October  invoices  rendered $1,527.25 

By  November    "  "       1,964,06 

$3,491.29 

Oct  16  To  memo $  12.82 

Nov.  13  "  cash 500.00 

512.82      2,978.47 

$1,688.19" 
Vox*  OLVj. — 38, 
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On  December  12^  defendant  replied  as  follows: 

"Hunter  W.  Finch  &  Co., 

Fisher  Bldg.,  Chicago. 
Gentlemen : 

We  have  yours  of  the  8th  with  the  statement  rendered. 
You  certainly  have  a  very  arbitrary  way  of  doing  business, 
in  view  of  the  contract  which  we  made  with  you  last  April. 
We  have  complied  fully  with  the  terms  of  that  contract  on 
our  part,  but  you  have  utterly  failed  to  comply  with  your 
obligations.  You  have  failed  utterly  to  comply  with  the 
part  of  the  contract  providing  that  you  should  pay  to  us 
on  or  before  the  25th  of  each  month  for  all  shipped  on  your 
orders  during  the  previous  month,  and  for  such  failures  we 
hereby  notify  you  that  this  contract  is  cancelled  and  we  de- 
mand that  you  remit  us  forthwith  the  balance  due  us  of 
$2,991.29. 

We  do  not  recognize  any  claim  whatever  on  your  part  on 
the  basis  of  the  statement  rendered  or  any  other  basis  for  the 
reason  as  before  stated,  that  you  are  the  parties  that  have 
committed  a  breach  of  this  contract  and  not  ourselves.  We 
exceedingly  regret  that  any  difference  should  have  arisen 
between  us  in  this  matter,  but  as  it  stands  we  are  clearly 
entitled  to  our  money,  and  unless  we  have  prompt  remit- 
tance we  will  be  forced  to  take  whatever  steps  may  be  neces- 
sary to  enforce  payment 

.Very  truly  yours, 
New  Ohio  Washed  Coal  Co., 

Harry  E.  Daniels, 

Sec'y." 

Defendant's  sale  of  its  mine  for  which  a  preliminary  con- 
tract was  made  about  December  was  consummated  by  de- 
livery on  December  24. 

Plaintiff's  president  testified  that  he  paid  $500  on  ae- 
count  of  October  shipments  on  November  18,  although  it 
was  not  due  until  November  25,  on  defendant's  agreement 
to  extend  the  payment  of  the  balance  when  due.  This  was 
denied  by  defendant's  officer  with  whom  the  conversation 
was  had.    He  testified  on  this  point  as  follows : 

"I  had  a  conversation  with  Mr.  Finch  on  or  about  th^ 
18th  of  Jf  Qvember  over  the  telephone, 
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Q.  State  whether  or  not  Mr.  Finch  requested  you  to  ex- 
tend the  time  of  payment  on  the  October  shipment  ? 

A.  I  have  no  recollection  of  such  a  request.  I  did  not  at 
that  time  agree  to  extend  the  time  of  payment.  My  recollec- 
tion of  the  transaction  of  November  18th  is  that  I  called 
him  up  on  the  telephone,  went  over  to  his  office,  asked  him 
for  a  check  and  finally  persuaded  him  to  give  it  to  me. 

Cross  Examination. 

To  the  best  of  my  knowledge  and  belief  there  was  no 
such  conversation  as  Mr.  Finch  has  detailed. 

I  have  absolutely  no  recollection  of  any  conversation  in 
which  I  agreed  to  extend  the  time  of  payment  of  any  account. 
As  a  matter  of  fact,  it  was  out  of  my  province.  I  was  very 
anxious  to  get  that  money  and  needed  it  for  our  payroll. 

Q.  And  you  were  looking  after  the  finances  of  the  com- 
pany at  that  time  owing  to  Mr.  Daniels'  death?  A.  I  was 
doing  everything  I  could  to  keep  the  ship  afloat  I  believe 
if  I  had  made  any  such  statement  I  would  remember.*' 

The  court  sustained  an  objection  to  this  question  asked 
on  cross  examination: 

"Is  it  not  a  fact  that  the  company  was  then  (referring  to 
time  of  the  conversation  just  preceding  the  letter  of  Decem- 
ber 8)  insolvent  and  then  unable  to  carry  out  that  con- 
tract?" 

No  grounds  of  objection  were  stated.  While  the  witness, 
subsequently,  answering  another  question,  claimed  that  de- 
fendant could  have  bought  coal  elsewhere  and  so  carried  out 
the  contract,  there  is  no  other  evidence  of  defendant's  sol- 
vency or  insolvency.  If  defendant  was  insolvent  at  that 
time,  this  fact  would  have  a  considerable  bearing  on  the  true 
interpretation  of  defendant's  acts  and  would  tend  to  con- 
firm plaintiff's  version  that  they  amounted  to  a  repudiation 
of  the  contract.  This  corporation,  if  insolvent,  could  not 
well  have  intended,  and  in  justice  to  its  other  creditors  ought 
not  to  have  attempted  to  carry  out  a  contract  which,  after  the 
sale  of  the  mine,  would  require  it  to  make  purchases  in  the 
open  market  and  to  resell  at  a  loss.  In  our  judgment  the  court 
erred  in  sustaining  this  objection.     But,  even  without  thia 
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or  any  testimony  as  to  defendant's  insolvency,  the  clear  pre- 
ponderance of  the  evidence  demonstrates  that  prior  to  the 
letters  of  December  8  and  12,  and  at  the  conversation  in  re- 
lation to  the  sale  of  the  mine,  defendant  had  repudiated  the 
contract.  While  the  mine  was  not  delivered  until  December 
24,  a  preliminary  contract  of  sale  was  made  on  December 
1  and  defendant's  officer  in  general  charge  of  the  business 
admits  that  he  told  plaintiflPs  president,  not  that  it  was  go- 
ing to  be,  but  that  it  had  been  sold  and  that  no  provision 
had  been  made  to  take  care  of  the  contract.  The  groimd  of 
repudiation  stated  in  the  letter  of  December  12th — the  non- 
payment on  November  26th — was  obviously  an  afterthought, 
as  no  reference  was  made  thereto  in  the  conversation  and  no 
demand  was  made  for  the  money  before  that  time. 

Appellee  contends,  however,  that  even  the  completed  sale 
of  the  mine  did  not  render  performance  impossible  inasmuch 
as  the  defendant  could  purchase  the  same  or  similar  coal  in 
the  open  market — that  the  coal  to  be  delivered  was  Carter- 
ville  coal  and  not  coal  from  defendant's  mines.  We  cannot 
agree  with  this  interpretation.  Defendant  was  not  obligated 
to  secure  coal  elsewhere  if  e.  g.  there  had  been  a  strike  on  its 
own  mine.  While  coal  of  the  same  grade  from  any  mine 
in  the  district  might  be  just  as  good  and  while  if  defendant 
had  entered  into  an  absolute  obligation  to  sell  20,000  tons 
of  the  specified  coal,  a  court  might,  under  some  circum- 
stances, interpret  "New  Ohio"  coal  as  meaning  either  the 
specific  "New  Ohio"  or  any  other  coal  of  the  same  kind 
from  the  same  district,  nevertheless  such  cannot  have  been 
the  intention  of  the  parties  to  this  contract.  It  is  "their" 
coal  which  defendant  is  to  ship  and  as  defendant  is  a  coal 
mine  owner,  this  can  mean  only  the  coal  from  its  mines,  not 
any  coal  that  it  may  acquire.  The  word  "their"  is  the  only 
description  of  the  coal  given  in  that  part  of  the  contract 
which  imposes  the  obligation  to  sell  and  to  buy.  The  only 
other  description  is  in  connection  with  the  price — and  there 
the  name  of  defendant's  own  coal  is  used.  Even  if  a  more 
general  term  like  Carterville  had  been  there  used,  neverthe- 
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less  it  would  have  meant  "their''  Carterville — ^that  is,  Car- 
terville  from  their  mine. 

But  it  is  urged,  there  was  nothing  to  prevent  defendant — 
at  any  rate  if  it  was  solvent — from  buying  coal  from  its  ven- 
dee. If  the  obligation  to  deliver  "their"  coal  had  been  abso- 
lute, this  might  be  a  good  answer;  but  it  was  not  absolute, 
it  was  conditional,  subject  to  strikes,  lockouts,  accidents  and 
car  supply  and  all  causes  beyond  defendant's  control.  This 
clearly  contemplated  that  defendant  would  retain  control. 
It  would  be  no  answer  to  urge  that  by  reason  of  the  sale,  de- 
fendant would  not  be  excused  because  of  a  strike  against  its 
vendee.  In  our  judgment  this  condition  to  defendant's  obli- 
gation to  perform  made  the  contract  a  personal  one.  Plain- 
tiff wanted  defendant's  coal,  not  a  lawsuit;  it  was  willing 
to  take  its  chances  of  a  strike  against  defendant  or  a  lockout 
or  an  accident  while  defendant  was  in  charge;  it  cannot  be 
compelled  to  take  a  similar  chance  as  to  defendant's  vendee. 
When  defendant  sold  the  mine,  it  thereby  put  it  out  of  its 
power  to  assure  to  plaintiff  the  performance  of  its  obligation 
in  accordance  with  the  terms  of  the  contract,  and  plaintiff 
therefore  was  justified  in  treating  the  statement  to  it  that 
the  mine  had  been  sold,  especially,  coupled  with  the  state- 
ment that  no  provision  had  been  made  to  carry  out  the  con- 
tract, as  a  repudiation. 

The  court  if  so  requested  should  have  instructed  the  jury 
to  find  that  defendant  had  repudiated  its  obligation.  The 
failure,  however,  to  give  the  instruction  requested  by  plain- 
tiff, in  substance  that  the  sale  of  the  mine  if  proven  consti- 
tuted a  breach,  was  not  error  because  the  court  did  give  an 
instruction  on  behalf  of  plaintiff  much  broader  and  more  in- 
clusive than  the  one  refused.  We  are,  however,  unable  to 
see  why,  under  the  instruction  given,  the  jury  failed  to  allow 
plaintiff  any  damages  unless  it  be  that  they  believed 
plaintiff  to  be  in  default  for  nonpayment  of  the  money  due 
November  25th  on  account  of  the  October  shipments,  and 
for  that  reason  to  have  lost  its  right  to  sue. 

On  this  question  they  were  at  defendant's  request  in- 
structed as  follows: 
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"The  court  instructs  you  as  a  matter  of  law  that,  if  you 
find  from  the  evidence  and  the  court's  instructions  that  the 
plaintiff,  prior  to  the  alleged  failure  or  refusal  of  the  defend- 
ant to  make  further  deliveries  under  the  contract  had  failed 
to  pay,  or  was  not  ready  and  willing  to  pay  for  any  of  the 
coal  delivered  prior  thereto  and  for  which  payment  was  then 
due  according  to  the  terms  of  the  contract,  and  if  you  further 
find  from  the  evidence  that  the  defendant  did  not  waive 
compliance  with  the  terms  of  the  contract  as  to  payment, 
then  the  plaintiff  in  this  case  is  not  entitled  to  recover  dam- 
ages for  the  alleged  breach  of  contract" 

The  rule  of  law  is  well  established  that  a  party  cannot  sue 
for  breach  of  contract  without  alleging  and  proving  that  he 
has  himself  substantially  complied  with  all  the  material 
terms  of  the  contract.  Harber  Bros.  Co.  v.  Moffatt  Cycle 
Co.,  151  HI.  84.  An  offer,  however,  to  offset  defendant's 
claim  for  money  due  against  plaintiff's  claim  for  breach  of 
the  contract  is,  in  case  the  latter  justly  exceeds  the  former, 
equivalent  to  a  tender  of  money  due.  Such  an  offer  was 
made  by  the  statement  dated  December  9th.  If  this  offer 
was  timely,  then  there  is  no  bar  to  plaintiff's  claim  for  dam- 
ages. 

Whether  or  not  an  express  extension  had  been  granted 
waa  a  question  for  the  jury,  in  view  of  the  direct  conflict  in 
the  testimony ;  their  verdict  on  this  point  is  against  the  plain- 
tiff. While  the  testimony  shows  no  extension  to  any  definite 
date,  the  extension,  if  any  was  granted,  would  be  for  a  rea- 
sonable time;  in  any  event,  however,  the  question  is  not 
whether  there  was  an  enforceable  contract  to  extend,  but 
whether  defendant  by  its  act  waived  the  strict  performance 
of  plaintiff's  obligation ;  if  it  did,  then  it  cannot  claim  that 
non-performance  punctually  on  the  day  was  such  a  breach  as 
would  bar  plaintiff's  recovery.  But  was  an  extension  of  any 
kind  necessary  to  prevent  defendant  from  ending  the  con- 
tract because  of  this  breach  ?  Defendant  claims  that  by  rea- 
son of  the  failure  to  pay  for  the  October  shipment  on  No- 
vember 25th  defendant  was  guilty  of  the  breach  of  such  a 
material  obligation  that  it,  defendant,  was  justified  in  re- 
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pudiating  the  contract  on  this  ground,  and  that  such  a  re- 
pudiation did  not  render  it  liable  for  damages. 

Time  is  ordinarily  of  the  essence  of  the  contract  in  mer- 
cantile agreements;  a  failure,  therefore,  to  pay  for  install- 
ments delivered  would  justify  a  refusal  to  proceed  at  least 
until  a  payment  had  been  made.  But  as  is  pointed  out  in 
WiUiston  on  Sales,  sec.  467,  at  pp.  828,  4: 

"It  by  no  means  follows,  however,  that  as  soon  as  default 
is  made  in  payment  for  an  instalment  of  goods  the  seller 
is  entitled  to  rescind  tHe  contract  or  totally  refuse  further 
performance,  even  though  the  default  in  payment  continues 
until  the  time  for  the  next  delivery  of  goods  is  due.  It 
might  well  be  that  the  seller,  though  entitled  to  delay  further 
delivery  until  paid  for  what  he  had  already  delivered,  would 
not  be  entitled  to  continue  to  refuse  to  deliver  after  payment 
was  made.  The  seller's  right  to  take  the  latter  course  must 
depend  upon  the  materiality  of  the  breach.  It  is  probable 
that  time  in  regard  to  the  payment  of  money  on  the  day 
when  it  has  been  promised  is  not  so  vital  as  a  failure  to 
accept  or  deliver  goods  on  the  day  promised." 

The  parties  may,  however  in  any  event,  by  their  course 
of  dealing  interpret  the  obligation  so  as  to  make  time  not 
of  the  essence  and,  in  our  judgment,  that  was  done  in  this 
case.  The  conduct  of  the  parties,  the  plaintiff  in  paying 
and  the  defendant  in  accepting  moneys  in  other  months, 
without  objection,  after  the  25th  (in  July  on  the  27th,  Aug- 
ust 28th,  and  especially  on  October  27th  for  moneys  due 
September  25th),  amounts  to  a  waiver,  not  of  the  right  to 
demand  payment  promptly  but  of  the  right  to  repudiate, 
without  notice  or  any  demand,  all  further  obligations  be- 
cause of  a  failure  to  pay  on  the  25th  of  the  month,  a  waiver, 
in  other  words,  of  the  right  to  require  this  strict  perform- 
ance as  a  strict  condition  precedent  to  the  fulfillment  of 
defendant's  obligations. 

Defendant,  however,  did  not  demand  payment  under  pen- 
alty of  repudiation;  it  treated  non-payment  as  working  ipso 
facto  a  forfeiture  of  plaintiff's  right  to  compel  further  per- 
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formance.  This  it  could  in  no  event  do  after  having  im- 
pliedly waived  strict  performance. 

But  it  is  not  only  the  course  of  dealings  that  barred  re- 
pudiation on  this  ground  by  defendant;  even  if  payment 
theretofore  had  been  prompt  on  the  day,  nevertheless,  the 
failure  to  pay  on  the  25th  could  have  been  subsequently 
waived.  Any  acts  of  the  parties  that  amounted  to  a  mutual 
recognition  that  the  contract  was  still  in  force  would  bar  der 
fendant  from  taking  advantage  of  this  breach,  except  only 
to  the  extent  of  claiming  any  damages  suffered  thereby. 
Such  acts  of  recognition  are  clearly  shown  in  this  case. 
When  plaintiff  demanded  fulfillment  of  the  orders  given,  de- 
fendant, instead  of  asserting  its  right  based  on  the  breach, 
was  absolutely  silent  on  this  point,  but  it  admitted  its  own 
default  without  reference  to  plaintiff's. 

Moreover,  on  November  25th,  the  day  for  payment  of  the 
October  shipments,  defendant  filled  plaintiff's  orders  with- 
out requiring  this  payment  and,  subsequent  to  November 
25th,  it  accepted  additional  orders  without  objection.  By  all 
of  these  acts,  it  waived  any  prior  default  by  plaintiff  as  a 
condition  precedent;  it  could  no  longer  repudiate  on  this 
ground. 

The  instruction  complained  of,  even  if  technically  accur- 
ate, was  misleading;  it  was  not,  under  the  circumstances, 
such  a  statement  as  would  make  clear  to  the  jury  the  ques- 
tion at  issue  if  the  facts  had  been  doubtful  enough  to  sub- 
mit it  to  them.  The  expression  "defendant  did  not  waive 
compliance"  could  without  further  explanation  have  readily 
been  tmderstood  by  the  jury  to  refer  to  some  express  waiver 
such  as  the  alleged  extension  agreement  and  thereby  to  ex- 
clude waiver  by  implication. 

In  our  judgment  an  instruction  that  defendant  had  waived 
payment  on  the  day  and  up  to  the  date  of  its  letter  would 
have  been  justified ;  in  any  event  the  preponderance  of  the 
evidence  to  that  effect  is  so  clear  that  we  cannot  sustain  a 
verdict  necessarily  based  on  a  contrary  finding.  The  in- 
struction limiting  plaintiff's  damages  to  loss  on  orders  placed 
before  the  repudiation  was  erroneous. 


Digitized  by 


Google 


Chicago — ^First  Distbict — July,  1910.  601 

Finch  &  Co.  v.  New  Ohio  W.  Coal  Co.,  156  111.  App.  689. 

Defendant's  repudiation  of  its  obligation  gave  plaintiff, 
at  its  option,  an  immediate  cause  of-  action  for  all  of  the 
damages  thereby  suifered  by  it.  It  had  the  right  to  call 
on  defendant  to  fill  its  future  orders.  Defendant  by  repu- 
diating announced  that  it  would  not  fulfill  even  if  the  orders 
were  obtained.  It  thereby  absolved  plaintiff  from  the  neces- 
sity of  securing  them;  that  would  have  been  time  and  labor 
lost.  The  market  was  such  that  it  had  a  large  assured  profit 
if  it  sold  the  coal.  As  10  cents  was  to  have  been  its  fixed 
compensation  before  any  division  of  profits  and  was  termed 
in  the  contract  a  selling  commission,  the  jury  would  have 
been  justified  in  finding,  in  the  absence  of  any  direct  proof, 
that  the  cost  of  selling  the  coal  would  be  at  the  most  10 
cents,  and  that  plaintiff  had  lost  at  least  one-third  of  the 
difference  between  the  minimum  contract  price  plus  10  cents 
and  the  market  price,  not  only  on  the  coal  ordered  but  on  the 
whole  14,000  tons.  The  true  measure  of  damages  in  this 
case,  however,  is  not  the  difference  between  the  market  and 
contract  price  as  the  court  at  plaintiff's  request  instructed 
the  jury,  but  as  to  orders  not  yet  placed,  one-third  of  the 
difference  between  the  market  price  of  similar  coal  at  the 
time  of  repudiation  and  the  minimum  price  fixed  in  the 
contract  plus  that  part,  if  any,  of  10  cents  per  ton  that  ex- 
ceeds the  cost  of  selling  per  ton,  and  as  to  orders  placed, 
plaintiff's  loss  is  shown  by  the  difference  between  the  prices 
to  be  paid  by  it  on  these  orders  under  the  contract  and  the 
prices  obtained  by  it  on  the  resales.  The  market  price  at 
the  time  of  repudiation  would  be  the  then  market  price  for 
deliveries  of  the  14,000  tons  in  about  equal  monthly  install- 
ments during  December,  January,  February  and  March.  In 
the  absence  of  such  a  market  price  at  that  time,  the 
market  prices  in  each  of  these  months  would  control  for  a 
pro  rata  amount. 

Because  in  our  judgment  the  jury  rendered  a  verdict  con- 
trary to  the  clear  preponderance  of  the  evidence,  in  refus- 
ing plaintiff  any  damages,  the  judgment  must  be  reversed 
and  the  cause  remanded. 

Reversed  and  remanded^ 
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John  F.  Devine,  Administrator,  Appellee,  v.  Kelly-Atkinson 
Construction  Company,  Appellant. 

Gen.  No.  15,032. 

1.  Kabteb  and  sebvant — when  doctrine  of  assumed  riah  does  not 
apply.  If  an  accident  is  due  to  the  foreman's  negligence  in  giving 
a  wrong  signal,  the  doctrine  of  assumed  risk  cannot  be  invoked,  inas- 
much as  the  risk  of  negligence  on  the  part  of  the  master  personally,  or 
of  his  representative,  the  foreman,  not  a  fellow-servant,  is  not  assumed. 

2.  Verdicts — when  not  excessive.  Held,  in  an  action  for  death 
caused  by  wrongful  act  that  a  judgment  of  $3,500  in  favor  of  the  mother, 
brothers  and  sisters  of  deceased  (a  young  unmarried  man)  even  if 
prior  thereto  he  had  not  supported  them  but  only  occasionally  sent  his 
mother  five  or  ten  dollars,  will  not  be  held  by  a  reviewing  court  to  be 
excessive. 

3.  iNBTBUcnoiTS — when  undue  emphasis  not  given  to  question  of 
damages.  Held,  that  there  was  no  improper  reiteration  or  undue  em- 
phasis indulged  in  by  the  court  in  its  instructions  to  the  jury  upon  the 
question  of  damages. 

4.  Instructions — when  refusal  as  to  order  of  consideration  of  issues 
unll  not  reverse.  Held,  that  it  was  not  error  in  view  of  the  other  in- 
structions given  in  this  case,  for  the  court  to  refuse  to  give  an  instruc- 
tion as  follows: 

"The  jury  are  instructed  that  if  under  the  instructions  of  the  court 
they  find  from  the  evidence  in  this  case  that  the  plaintiff  is  not  entitled 
'to  recover,  then  they  will  not  have  occasion  to  consider  at  all  the 
character  or  amount  of  the  plaintiff's  damages." 

Chttbaub,  p.  J.  dissenting. 

Action  in  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  Superior  Court  of  Cook  county;  the  Hon.  Robert  W.  Wright, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  October 
term,  1908.  Affirmed.  Opinion  filed  July  15,  1010.  Dissenting  opinion 
filed  July  26,  1010,  by  Mr.  Presiding  Justice  Chytraus.  Certiorari 
denied  by  Supreme  Court  (making  opinion  final). 

Kbemeb  &  Gbeenfield,  for  appellant. 

Jacob  C.  LeBosky,  for  appellee. 

Mb.  Justice  Mack  delivered  the  opinion  of  the  court 
The  deceased  was  in  the  employ  of  defendant  as  a  struo- 
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tural  iron  worker  at  the  time  of  his  death^  assisting  in  the 
erection  of  the  iron  work  used  in  connection  with  the  track 
elevation  at  Fifty-first  street.  Light  beams  and  cross  beams 
resting  on  posts  were  strung  across  the  street.  A  heavier 
facial  girder  was  to  be  put  in  position  ^at  the  extreme  east 
end  of  the  structure;  it  was  lying  across  the  beams  and  the 
deceased  and  a  co-worker  were  on  the  structure  on  either 
side  of  the  girder  adjusting  the  "dogs"  which  were  in  the 
nature  of  a  pair  of  ice-tongs,  to  the  middle  of  the  girder.  The 
method  of  putting  it  in  position  was  to  raise  it*,  by  the  pulley 
suspended  from  the  tip  of  the  boom,  the  movable  arm  of  the 
derrick  which  itself  was  on  a  flat  car  some  twenty  feet  to 
the  south  of  the  south  wall  of  Fifty-first  street,  from  a  gon- 
dola car  standing  in  front  of  the  derrick  car,  and  if  for  any 
reason  it  had  to  be  dropped  elsewhere  than  at  its  ultimate 
position,  then  to  take  it  up  again  and  by  swinging  the  boom 
to  put  it  in  position.  The  boom  was  thirty-five  to  forty  feet 
long.  The  engine  had  two  drums,  operated  by  steam,  from 
one  of  which  a  wire  cable  to  a  block  in  the  end  of  the  boom 
enabled  the  boom  to  be  raised  or  lowered  at  will,  independ- 
ently of  the  load,  and  from  the  other  of  which  a  cable  running 
through  a  pulley  in  the  end  of  the  boom  caused  the  load  to  be 
raised  or  lowered.  While  this  could  be  done  independently 
of  the  boom,  both  could  also  be  raised  or  lowered  together. 
As  the  girder  in  question  was  lifted  from  the  gondola  car  and 
swung  east,  the  blocking  under  the  car,  which  prevents  listing 
or  upsetting,  was  seen  to  be  insufficient  and  for  that  reason 
the  girder  was  lowered  before  it  reached  its  ultimate  posi- 
tion, to  the  panel  of  open  steel  structure  that  was  being  con- 
structed, and  was  placed  across  the  beams  by  the  deceased 
and  others.  The  boom  was  then  swung  west  to  enable  the 
blocking  to  be  readjusted  and  in  doing  this,  to  escape  wires, 
the  tip  of  it  was  lowered  so  that  when  it  was  swung  back  to 
the  point  above  the  girder  its  tip  projected  north  five  or  six 
feet.  During  this  time  the  "dogs"  remained  attached  to  the 
girder  and  were  held  in  place  by  the  deceased  and  another 
man.  In  order  properly  to  pick  up  the  girder,  with  the  load 
cable  from  the  tip  of  the  boom  to  the  girder,  at  plumb  and  not 
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at  an  angle  from  a  point  five  or  six  feet  north  of  the  center 
of  the  girder,  it  was  necessary  to  raise  the  boom  again.  Un- 
less this  were  done,  the  load  would  at  once  swing  out  on 
being  lifted.  Instead  of  raising  the  boom,  however,  the  en- 
gineer raised  the  load ;  the  girder  swung  out ;  the  deceased,  in 
the  hope  of  saving  himself  from  being  struck,  jumped  upon  it 
as  is  customary,  but  girder  and  man  slipped  to  the  ground 
and  death  ensued.  If  the  engineer,  carelessly  mistaking  the 
signal  given  him  by  the  foreman,  operated  the  wrong  drum, 
his  negligence,  being  that  of  a  fellow  servant,  would  be  no 
ground  for  recovery;  if  the  foreman,  however,  gave  the 
wrong  signal,  his  negligence  would  render  the  defendant  lia- 
ble. 

The  jury  necessarily  found  that  a  wrong  signal  was  given. 
The  evidence  was  in  conflict  and  unless  we  can  say  that  the 
evidence  clearly  does  not  preponderate  in  favor  of  the  plain- 
tiff, we  should  not  be  justified  in  reversing  the  judgment 
on  this  ground. 

On  behalf  of  plaintiff,  one  Kiplinger,  a  railroad  switch- 
man, who  at  the  time  was  employed  by  the  railroad,  hand- 
ling the  iron  and  looking  after  the  derrick  in  question,  tes- 
tified on  direct  examination  that  standing  northeast  of  the 
derrick  he  saw  the  men  attaching  the  dogs  to  the  girder  and 
saw  the  foreman,  whose  back  was  toward  the  men,  give  a 
signal  to  raise  the  load.  He  testified  further,  'That  was  the 
signal  (illustrating).  I  had  seen  those  signals  given  before 
in  that  kind  of  work  and  when  I  saw  that,  the  load  was 
raised  from  where  it  was  standing."  On  cross  examination 
he  testified  that  he  had  never  been  engaged  in  or  worked  at 
or  been  around  that  kind  of  work  prior  to  the  present  job; 
that  at  the  time  he  was  a  switchman;  his  engine  was  there 
to  handle  the  derrick  and  gondola  cars  and  that  he  had  been 
doing  this  for  something  over  a  month;  that  the  foreman 
"gave  a  signal  like  that  (illustrating)." 

"Q.  Just  one  hand  ?    A.  He  didn't  give  a  signal  like  .that 
(illustrating)  ;  just  like  that  (illustrating). 
Q.  Shook  his  fist  like  this  ?     A.  Yes. 
Q.  That  is,  twisting  it  ?    A.  Yes,  sin 
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Q.  How  many  signals  are  there  that  they  give  in  work 
of  that  kind  ?     A.  I  have  seen  three. 

Q.  What  are  they?  A.  They  gave  a  signal  like  that 
(illustrating)  to  raise  the  load.  If  they  wanted  the  boom 
raised,  they  gave  a  signal  like  that  (illustrating).  If  they 
wanted  to  stop,  they  gave  a  signal  like  that  (illustrating). 

Q.  Did  you  see  any  other  signals  given  besides  those  three 
at  any  time  ?     A.  Not  this  day. 

Q.  Well,  had  you  at  any  time  while  they  were  engaged 
there  on  this  work  ?  A.  Only  motioning  for  men,  they  would 
motion  to  each  other  for  help. 

Q.  Were  there  any  other  signals  that  you  observed  while 
you  were  there  which  were  directions  to  the  engineer?  Jl. 
No,  sir. 

Q.  Those  three  are  the  only  ones  ?     A.  Yes. 

Q.  When  did  you  learn  those  signals  ?  A.  When  I  first 
went  to  work  on  the  job. 

Q.  When  you  first  went  to  work  on  the  job  ?     A.  Yes  sir. 

Q.  How  did  you  come  to  learn  them?  A.  Well,  sir,  I 
learned  that  from  watching  the  men  work. 

Q.  Did  you  have  any  particular  occasion  to  know  what 
those  signals  were?  Did  you  need  to  know  that?  A.  I 
could  not  say  that  I  did,  for  my  part" 

On  re-direct  he  testified  that  it  was  half  a  minute  from 
the  time  he  saw  the  foreman  give  the  signal  that  the  deceased 
fell.  A  second  witness.  Whitman,  who  was  ten  feet  away 
from  the  place  of  the  accident  working  in  the  gondola  car, 
stated  that  just  as  the  girder  started  to  pick  up  he  heard  the 
superintendent  holler  and  saw  the  deceased  jump  for  the  iron 
and  fall  with  it.  It  took  less  than  half  a  minute.  He  did  not 
see  the  signal  given.    He  further  testified : 

"Q.  What  is  the  signal  to  go  ahead  with  the  load,  Mr. 
Whitman?     A.  Like  this  (illustrating). 

Q.  Did  you  see  the  signal — 

Mr.  Greenfield :  Can't  we  get  that  signal  described  and  get 
it  in  the  record  ? 

Mr.  LeBosky:  Q.  Mr.  Whitman,  did  you  see  the  signal 
that  Mr.  Kelplinger  gave  whil^  he  wa9  on  the  witness  standi 
I  did. 
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Q.  In  describing  the  signal  Mr.  Fornwall  gave.  A.  I 
did,  yes. 

Q.  How  long  have  you  been  a  structural  iron  worker? 
A.  About  thirteen  years. 

Q.  Are  you  acquainted  with  the  signals  given  to  the  en- 
gineers in  derrick  cars  ?     A.  Yes, 
***** 

Mr.  LeBosky:  Q.  Now,  you  just  show  the  signal  to  go 
ahead  with  the  load.    A.  Like  this  (illustrating). 

Mr.  Greenfield :  I  would  like  that  to  be  described  in  the 
record,  your  Honor,  with  the  fist  and  thumb  up,  raising 
his  fist  and  thumb  up  and  down — 

^.  Going  ahead  is  like  this  (illustrating).  If  a  man 
gives  a  boom  up  signal,  it  is  like  this  (illustrating).  You 
give  a  twist  of  your  hand.  There  is  a  great  many  men  give 
different  signals. 

Mr.  LeBosky:  Q.  Well,  is  the  thumb  in  the  air  at  the 
time?  A.  It  is  not  necessary.  His  thumb  might  stick  up 
a  little  bit. 

Q.  Is  the  hand  folded  at  the  time  ?  A.  It  is  not  supposed 
to  be. 

Q.  It  can  be  that  way,  can  it?  A.  Yes.  I  seen  lots 
of  men  give  signals  that  way. 

Mr.  LeBosky :    All  right.    You  may  take  the  witness. 

Mr.  Greenfield :  Q.  This  motion  you  give  for  going  ahead 
with  the  load  is  a  sort  of  up  and  down  movement,  of  the  hand, 
isn't  it  ?     A.  No,  sir,  it  is  not  supposed  to  be. 

Q.  This  motion  you  gave,  wasn't  it?  A.  It  doesnH  look 
that  way  to  me ;  that  doesn't  look  like  an  up  and  down  mo- 
tion by  any  means  (illustrating).  If  I  was  giving  that  up 
and  down  motion,  it  would  be  this  way  (illustrating). 

Q.  The  motion  you  give  is  not  merely  a  twisting  of  the 
wrist  ?  A.  It  would  be  hard  to  give  a  signal  at  that  distance 
for  an  engineer  to  understand  by  twisting  the  wrist." 

On  behalf  of  defendant,  the  foreman  Fornwall  testified: 

"Mr.  Greenfield :     Q.  Tell  what  you  did. 
A.  I  gave  the  signal  to  boom  up,  top  up  his  boom* 
Q.  By  top  up  the  boora,  what  do  you  mean  by  that  f 
A.  Raise  the  end  of  the  boom  that  is  up. 

*     #     #     ♦     # 
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Q.  Now,  the  signal  that  you  gave  to  the  engineer  means 
what,  in  your  code  ?     A.  It  means  to  raise  the  boom. 

Q.  Does  it  mean  anything  else?     A.  No,  sir. 

Q.  Now,  what  other  signals  did  you  have  for  raising  the 
load  ?  A.  We  had  this  signal  for  raising  the  load  (illustrat- 
ing). 

Q.  A  sort  of  a  twist  of  the  wrist?  A.  Yes;  sometimes 
you  get  in  a  position  where  you  can't  give  it  that  way  and 
you  go  up  further  here  and  sometimes  you  just  crack  it  to 
him  that  way  (illustrating),  if  you  are  in  a  hurry. 

Q.  Do  you  have  in  your  business  a  regular  code  of  signals 
that  all  structural  iron  men  understand  ?     A.  Yes,  sir. 

Q.  Now,  did  you,  after  this  boom  came  around  to  the 
east  side,  ready  to  be  raised  in  position,  again  give  any  sig- 
nals to  the  engineer  to  lift  that  load  ? 

Mr.  LeBoskey:    I  object  to  that;  it  is  leading. 

The  Court :    He  may  answer  the  question. 

The  Witness:    No.  sir. 
«    «     «     *     * 

Q.  What  does  the  signal  stand  for  which  you  gave  the 
engineer  that  morning  to  top  up  that  boom  ?  A.  That  was 
to  raise  the  boom. 

Q.  That  was  to  raise  the  boom?  A.  Yes;  just  to  raise 
the  boom." 

Burtscher,  the  superintendent,  testified: 

"Q.  State  what  you  saw  ?  A.  I  saw  him  giving  a  signal 
to  raise  the  boom. 

Q.  Describe  the  signal  to  the  jury.  A.  This  way,  he  had 
his  thumb  up  this  way  (illustrating). 

Q.  And  that  signal  means  in  your  code — 

A.  To  raise  the  boom. 

Q.  Was  it  to  raise  the  boom  ?     A.  Yes. 

Q.  Anything  else?  Does  it  mean  to  do  anything  else 
except  to  raise  the  boom  ?     A.  Nothing  else  at  all." 

On  cross  examination  he  testified : 

"Q.  Now,  if  that  boom  had  been  raised  and  the  slack  had 
been  let  fall  and  that  signal  had  been  given  there  would 
not  have  been  any  danger,  would  there.  A-  It  ^int  neces- 
sary to  givQ— 
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Q.  Well,  would  there  have  hecn  ?     Yes  or  no. 
A.  Xo,  there  wouldn't  have  been  any  danger." 

This  is  the  entire  testimony  on  the  question  of  signals. 

To  summarize  this  evidence:  an  entirely  disinterested 
witness  who  in  the  course  of  a  months  by  observation  of  three 
signals,  had  learned  their  meaning,  asserts  that  he  saw  the 
foreman  signal:  '^shook  his  fist  like  this,  twisting  it"  He 
illustrated  each  of  three  signals — one  to  raise  the  boom,  the 
other  the  load  and  the  third  to  stop,  but  in  the  absence  of  a 
description  of  them  in  the  record  it  is  impossible  to  say 
just  what  was  done.  Any  doubt  arising  from  the  incom- 
pleteness  of  a  bill  of  exceptions  must  be  resolved  against  the 
appellant  The  second  disinterested  and  expert  witness  des- 
cribed the  signal  to  raise  the  load,  according  to  counsel's 
statement  of  it,  as  ^'fist  and  thumb  up,  raising  his  fist  and 
thumb  up  and  down."  A  boom  up  signal,  he  said  involves 
a  twist  of  the  hand,  the  thumb  not  necessarily  being  in  the 
air.  The  motion  to  raise  the  load  is  not  an  up  and  down 
motion,  though  it  is  not  merely  a  twisting  of  the  wrist 

The  foreman  who,  if  he  gave  the  wrong  signal  would  be 
responsible  for  the  death,  asserted  positively  that  he  gave 
the  signal  to  raise  the  boom,  not  the  load,  but  he  agreed  with 
Kiplinger  that  a  twist  of  the  wrist  is  the  signal  for  raising 
the  load,  whilst  the  superintendent  says  that  he  saw  him 
give  the  signal  to  raise  the  boom ;  ^Hhat  he  had  his  thumb  up" 
(illustrating). 

While  Kiplinger's  testimony  as  to  the  meaning  of  each 
signal  would  not  be  as  realiable  as  that  of  an  expert,  his  tes* 
timony  as  to  his  own  obsen-ations  of  what  was  actually  done 
would  be  none  the  less  credible,  because  he  was  not  fully 
acquainted  with  or  had  failed  to  observe  signals  in  use  other 
than  the  three. 

On  this  testimony,  or  rather  on  so  much  of  it  as  is  pre- 
served in  this  record,  which  contains  no  description  of  many 
of  the  illustrations,  a  reviewing  court  would  not,  in  the  judg- 
ment of  the  majority  of  this  court,  be  justified  in  finding, 
contrary  to  the  verdict  of  the  jury  confirmed  by  the  trial 
judge,  that  the  evidence  of  the  foreman  and  superintendent, 
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positive  though  it  was,  preponderated  as  against  that  of  the 
switchman,  inasmuch  as  the  credibility  of  these  several  wit- 
nesses was  as  important  an  element  as  their  knowledge  of 
signals  and  powers  of  observation.  Without  discussing  the 
evidence  thereon  in  detail,  the  jury  were  justified,  in  our 
opinion,  in  finding  that  the  deceased  was  not  guilty  of  con- 
tributory negligence. 

If  the  accident  was  due  to  the  foreman's  negligence  in  giv- 
ing the  wrong  signal,  then  the  doctrine  of  assumed  risk  can- 
not be  invoked,  inasmuch  as  the  risk  of  negligence  on  the 
part  of  the  master  personally  or  of  his  representative,  the 
foreman,  not  a  fellow  servant,  is  not  assumed. 

Puring  the  examination  of  the  superintendent  the  court 
sustained  an  objection  to  the  question :  "How  many  different 
signals  are  used  in  this  business  ?" 

The  only  relevancy  of  the  question  would  be  that  stated 
by  counsel,  to  show  that  Kiplinger,  who  had  observed  only 
three  signals,  was  deficient  in  his  powers  of  observation.  The 
question,  however,  as  framed  is  not  directed  to  the  number  of 
signals  that  were  actually  used  at  that  time  in  that  particu- 
lar work,  but  to  the  structural  iron  business  generally.  We 
do  not,  however,  deem  the  ruling  such  serious  error  as  to 
justify  a  reversal,  even  if  the  inquiry  referred  to  the  signals 
actually  used  at  that  work.  The  jury  knew  full  well  that 
Kiplinger  was  not  an  expert;  that  he  had  learned  only  cer- 
tain signals;  that  he  did  not  know  how  many  others  were 
used ;  but  his  testimony  was  clear  and  positive  as  to  the  actual 
signal  given  at  the  time  which  was  entirely  different  from 
the  one  that  should  have  been  and  that,  according  to  the 
foreman  and  superintendent,  was  in  fact  given. 

Complaint  is  made  of  the  instruction  on  the  question  of 
damages  because  of  reiteration  and  also  of  the  amount  of 
the  judgment  because  of  an  alleged  lack  of  suflBcient  direct 
evidence  as  to  pecuniary  loss.  Judgment  of  $3,500  in  favor 
of  a  mother,  brothers  and  sisters,  in  a  death  case,  even  if 
prior  thereto  the  deceased,  a  yoimg  unmarried  man,  had  not 
supported  them  but  had  only  occasionally  sent  his  mother  $5 
or  $10,  will  not  be  held  by  a  reviewing  court  to  be  wcessive. 
Vol.  clvi. — 39. 
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There  was,  in  our  judgment,  no  undue  emphasis  laid  on  the 
subject  of  the  damages. 

Though  the  trial  court  might  well  have  given  defendant's 
instruction  reading: 

"The  jury  are  instructed  that  if  under  the  instructions 
of  the  court  they  find  from  the  evidence  in  this  case  that  tlie 
plaintiff  is  not  entitled  to  recover,  then  they  will  not  have  oc- 
casion to  consider  at  all  the  character  or  amount  of  the  plain- 
tiff's damages," 

yet  the  refusal  so  to  do  does  not  constitute  error.  The  court 
had  carefully  and  fully  charged  as  to  the  prerequisites  to  any 
recovery  and  had  directed  a  verdict  of  not  guilty  if  any  one 
of  them  was  not  supported  by  a  preponderance  of  the  evi- 
dence ;  the  jury  could  not,  therefore,  have  been  in  any  manner 
misled  by  the  refusal  to  state  that  unless  there  was  liability 
the  question  of  damages  need  not  be  considered. 

An  instruction  in  one  place  referred  to  care  exercised  by 
plaintiff  instead  of  the  deceased.  This  was  clearly  a  cler- 
ical error  and  of  no  importance  in  the  case. 

Inasmuch  as  the  count  charging  negligence  in  the  selection 
of  servants  was  withdrawn,  instructions  bearing  on  the  duty 
in  that  respect  were  properly  refused. 

Finding  no  reversible  error,  the  judgment  is  affirmed. 

AffirmecL 

Mb.  Pbesidino  Justice  Chyteaus  dissenting. 

Unles  the  foreman  gave  the  wrong  signal,  the  judgment  of 
the  trial  court  is  unjust,  contrary  to  law  and  unwarranted. 
The  crucial  question  in  this  case  is,  therefore,  whether  the 
foreman  gave  the  right  signal  or  a  wrong  one.  The  foreman 
gave  the  engineer  the  signal  either  to  raise  the  boom  withovJt 
the  load,  which  signal  it  was  his  purpose  to  give  for  carrying 
out  the  work  being  done,  and,  therefore,  that  may  be  termed 
the  right  signal,  or  to  raise  the  load,  which  signal  it  was 
not  his  purpose  to  give  and  the  giving  of  which  would  there- 
fore have  been  a  mistake  and  a  wrong  signal  under  ail  the 
circumstances — ^not  wrong  for  any  reason  especially  pertain- 
ing to  or  connected  with  the  decedent.    Plaintiff's  intestate 
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was  at  the  place  he  stood,  when  struck,  to  prepare  the  facial 
beam  to  be  raised  and,  in  that  connection,  to  watch  the  boom 
and  cable  whereby  the  beam  was  to  be  raised.  It  required 
but  a  moment  to  step  over  the  beam  and  place  himself  in  ab- 
solute safety.  The  raising  of  a  heavy  beam  by  a  boom  and 
cable  is  not  an  instantaneous  act.  Some  portion  of  time  is 
required  even  before  the  beam  begins  to  rise. 

The  question  which  signal  was  given  is  one  of  fact  and 
the  burden  of  proving  that  the  foreman  gave  a  wrong  signal 
rested  upon  the  plaintiff  in  the  trial  court,  as  it  rests  upon 
the  plaintiff  in  this  court.  Does  the  evidence  on  that  question 
preponderate  in  favor  of  the  plaintiff  ?  If  it  does  not  so  pre- 
ponderate, the  judgment  of  the  trial  court  should  be  reversed 
because  the  trial  court  overruled  the  motion  for  a  new  trial 
and,  in  that  respect,  erred  and  because  the  evidence  fails  to 
sustain  the  judgment. 

Notwithstanding  what  may  be  thought  of  the  policy  of 
the  law  upon  this  subject,  it  is,  under  the  law  of  this  state, 
as  now  existing,  the  duty  of  this  court  and,  consequently,  of 
every  member  thereof,  to  examine  and  weigh  the  evidence  up- 
on every  material  controverted  question  of  fact  in  a  case 
brought  here,  where  the  errors  assigned  are  such  as  those  here 
assigned.  It  is  our  duty,  independently  of  the  conclusions  of 
fact  arrived  at  by  the  jury  and  the  trial  judge,  to  arrive  at  a 
conclusion  and  to  determine  for  ourselves  upon  such  questions 
of  fact,  according  to  the  individual  judgment  and  understand- 
ing of  each  of  us,  upon  the  evidence  adduced,  after  duly  con- 
sidering and  weighing  such  evidence.  Where,  upon  the 
evidence,  we  find  that  there  is  fairly  room  for  difference  of 
opinion,  we  are,  of  course,  not  obliged  to  and  should  not  dis- 
regard the  fact  that  there  has  been  a  verdict  by  a  jury  and  a 
judgment  thereupon  by  a  trial  judge.  In  forming  a  judg- 
ment and  arriving  at  conclusions  upon  questions  of  fact,  it  is 
true  the  jury  and  the  trial  judge  have  the  advantage  of 
seeing  the  witnesses  and  observing  their  conduct  and  de- 
meanor. We,  however,  are  not  without  advantages  not  pos- 
sessed by  the  jurors.  We  have  the  opportunity  of  carefully 
reading  the  testimony  of  witnesses,  of  weighing  precisely  what 
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they  have  said  and  of  more  deliberately  considering  the 
precise  meaning  of  their  statements  unaflFected  by  the  hurry 
and  bustle  of  the  trial  and  the  confusion,  frequently  occur- 
ring in  trials,  of  several  persons  talking  practically  at  the 
same  time  in  critical  moments. 

As  to  our  being  required  to  exercise  our  independent 
judgment,  the  Supreme  Court  laid  down  the  rule  in  that 
respect  in  Chicago  City  Eailway  Company  v.  Mead,  206 
111.  174,  181.  With  reference  to  the  duty  entrusted  to  this 
court,  where  error  is  assigned  upon  the  overruling  of  a  mo- 
tion for  a  new  trial,  it  is  there  said  that  in  considering  and 
deciding  upon  error  so  assigned  this  court  must  discharge  its 
duty  not  according  to  the  judgment  of  others  but  according 
to  its  own  judgment.  It  is  further  said :  "The  law  commits 
to  the  sound  judgment  of  the  Appellate  Court  the  question 
whether  the  trial  court  erred  in  overruling  a  motion  for  a  new 
trial  on  the  ground  that  the  verdict  is  against  the  weight  of 
the  evidence,"  and  that:  "If  a  verdict  and  judgment  are 
clearly  against  the  weight  of  the  evidence,  a  new  trial  should 
be  awarded  by  the  Appellate  Court  and  the  issues  submitted 
to  another  jury."  In  Donelson  v.  East  St.  Louis  Ry.  Co.,  236 
111.  625,  628,  it  is  held  that:  "If  a  verdict  is  manifestly 
against  the  weight  of  the  evidence,  it  is  not  necessary  that 
it  should  further  appear  that  it  was  not  the  result  of  the 
impartial  and  honest  judgment  of  the  jury,  nor  that  it  re- 
sulted from  prejudice,  passion  or  some  improper  motive  or 
condition,"  and  that :  "It  is  not  the  rule  that  an  appellate  court 
will  not  reverse  the  judgment  of  a  trial  court  where  the  evi- 
dence of'  the  successful  party,  when  considered  by  itself,  is 
clearly  sufficient  to  sustain  the  verdict."  In  Borg  v.  C,  R.  I 
&  P.  Ry  Co.,  162  111.  348,  355,  it  was  held  that  the  statute 
conferring  power  upon  the  appellate  courts  in  respect  to  ques- 
tions of  fact  "is  designed  to  confer  upon  the  Appellate  Court 
more  extended  powers  than  are  possessed  by  the  judge  of  the 
trial  court,  and  to  give  to  the  former  court  the  power,  upon  a 
consideration  of  the  facts,  to  find  them  different  from  the 
finding  of  the  court  from  which  the  case  is  brought."     So 
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much  for  the  power  of  this  court  and  the  duty  which  flows 
from  the  investment  of  the  court  with  this  power. 

After  as  careful  a  weighing  of  the  evidence  as  I  am  cap- 
able of  making,  it  appears  to  me  not  only  that  the  plaintiflF 
has  failed  to  establish  by  a  preponderance  of  the  evidence 
that  the  foreman  gave  the  wrong  signal  but  that  the  prepon- 
derance of  the  evidence  is  with  the  defendant.  As  stated,  the 
right  signal  called  for  the  raising  of  the  boom  without  the 
load;  the  wrong  signal  called  for  the  raising  of  the  boom 
with  the  load. 

The  evidence  of  the  witness  Whitman,  clearly,  does  not 
make  for  or  against  either  side  of  the  controversy  in  this  re- 
spect There  were  but  three  witnesses  who  testified  on  the 
subject  whether  the  foreman  gave  the  right  or  the  wrong  sig- 
nal. The  testimony  of  one  of  these  three,  Kiplinger,  is  to  the 
effect  that  the  foreman  gave  the  wrong  signal ;  this  is  favor- 
able to  the  sustaining  of  the  judgment.  The  testimony  of  the 
other  two,  Fomwall  and  Burtscher,  is  to  the  effect  that  the 
foreman  gave  the  right  signal ;  this  is  against  the  sustaining 
of  the  judgment  A  very  close  consideration  of  the  three 
witnesses  and  their  testimony,  their  knowledge  of  and  famil- 
iarity with  the  signals  involved,  the  possibility  of  their  being 
interested,  their  intelligence  and  opportunity  of  observation 
and  the  possibility  of  mistake  or  of  deliberate  falsifying  on 
the  one  side  or  the  other,  is  necessary,  particularly  when,  as 
here,  in  order  to  sustain  the  judgment  of  the  trial  court,  it 
must  be  found  that  truth  lies  with  the  one  witness  and  falsity 
on  the  side  in  favor  of  which  the  two  witnesses  have  testified. 
Everything  else  being  equal,  it  is  unquestionably  the  duty 
of  a  court  to  find  with  the  greater  number.  Has  the  rule  that 
the  preponderance  lies  with  the  greater  number  been  in  any- 
wise overcome  here  ?  If  so,  the  means  whereby  it  has  been 
done  have  escaped  me  in  a  close  inspection  of  the  record,  and 
the  manner  in  which  it  has  been  overcome  has  in  nowise  been 
pointed  out  The  reason  why  a  judgment  should  be  rendered 
against  the  defendant  for  $3,600,  upon  such  a  state  of  the  evi- 
dence as  that  appearing  by  this  record,  does  not  specifically 
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appear,  unless  it  be  on  the  single  ground  that  the  jury  found 
that  a  wrong  signal  was  given. 

The  witness  Kiplinger  testified  that  he  was  a  painter  by 
trade  but  had  been  a  railroad  employe  for  twenty-three  years 
and  that  during  the  last  twelve  of  these  twenty-three  years  he 
had  been  a  switchman ;  that  he  had  never  worked  in  the  struc- 
tural iron  business  and  had  never  been  aroimd  work  of  that 
kind  before  switching  at  the  place  in  question;  that  at  the 
time  of  the  accident  he  was  employed  as  a  railroad  switch- 
man by  the  Western  Indiana  Eailroad  and  was  one  of  the 
switching  crew  engaged  with  a  locomotive  in  handling  the 
derrick  car  and  in  bringing  in  car  loads  of  structural  iron  for 
the  track  elevation  being  done  at  the  place  in  question  and 
that  he  had  been  engaged  at  that  work  for  something  over  a 
month ;  that  while  there  engaged  he  observed  only  three  differ- 
ent signals  which  were  given  as  so  many  different  directions 
to  the  engineer  and  these  signals  he  learned  when  he  ^^first 
went  to  work  on  the  job"  by  watching  the  men  on  the  work, 
not,  however,  because  he  had  any  "particular  occasion"  to 
know  the  signals;  that  when  the  accident  occurred  he  stood 
northeast  of  the  derrick  and  saw  CoUey,  the  deceased,  stand- 
ing outside  of  the  facial  beam  or  girder  which  was  to  be  put 
into  position  and  that  on  the  other  side  thereof  there  were 
two  men ;  that  he  saw  the  foreman  give  the  signal  to  raise  the 
load  and  he  saw  the  cable  tighten  gradually  "and  the  minute 
the  load  was  raised  it  swimg  over  and  knocked  this  man 
[CoUey]  off;"  that  "some  men  hollered  *hang  onto  the 
load'  and  he  grabbed  at  the  iron"  and  "he  kind  of  hung  onto 
it"  "and  the  hook  [somewhat  like  an  ice  tong]  slipped  from 
the  center,  or  near  the  center,"  of  the  girder  and  both  the 
girder  and  he  went  into  the  street ;  and  that  when  CoUey  was 
knocked  off  he  stood  back  about  eight  feet  from  the  brink  or 
edge,  wherefrom  he  fell  into  the  street.  The  witness  Whit- 
man, called  on  behalf  of  plaintiff,  testified  that  he  was  about 
ten  feet  from  where  the  accident  occurred ;  that  he  did  not 
see  the  signal  given  by  the  foreman;  that  the  first  he  ob- 
served was  the  boom  raising  and  the  iron  start  up  and  then 
he  heard  Burtscher  calling ;  and  that  the  width  of  the  space 


Digitized  by 


Google 


Chicago — ^Fibst  Disteiot — July,  1910.  616 

Devine  v.  Kelly-AtkinBon  Const.  Co.,  156  111.  App.  602. 

outside  of  the  girder  or  beam,  where  Colley  stood,  was  not 
over  a  foot  or  eighteen  inches.  This  witness,  as  well  as  other 
witnesses,  contradicted  Kiplinger  in  various  respects  which, 
while  they  did  not  go  to  indicate  which  of  the  signals  was 
given,  tended  materially  to  impeach  either  his  memory  or  his 
power  of  observation,  at  all  events  the  reliability  of  his  testi- 
mony. This  witness  corroborated  Burtscher's  testimony  to 
the  effect  that  he,  the  latter,  had  come  where  he  could  see 
the  signal  given  and  that  he  called  to  Colley.  Defendant,  in 
order  to  contradict  and  discredit  Kiplinger,  who  testified  that 
he  saw  but  three  signals  used,  both  as  to  his  truthfulness  and 
his  power  of  observation,  sought  to  introduce  evidence  of  the 
number  of  signals  used.  This  evidence  the  trial  judge  ex- 
cluded. Technically,  the  ruling  in  that  respect  may  have 
been  accurate  because  the  precise  purport  of  the  question  put 
was  as  to  how  many  signals  were  used  m  the  btisiness.  The 
question  was  too  broad  and  comprehensive.  However,  in  this 
particular  instance  it  appears  to  me  the  interests  of  justice 
may  have  been  better  subserved  by  permitting  the  question 
put  to  have  been  answered  or  to  have  informed  the  examining 
attorney  of  the  mistake  in  the  question.  Answering  would 
undoubtedly  have  resulted  in  bringing  out  the  number  of 
signals  used  during  the  period  Kiplinger  had  the  opportunity 
of  observation. 

Kiplinger  is  in  nowise  corroborated.  My  brethren  point 
out  in  the  opinion  herein,  that  the  foreman  agreed  with  Kip- 
linger that  a  twist  of  the  wrist  is  the  signal  for  raising  the 
load  and  add:  ^'whilst  the  superintendent  says  that  he  saw 
him  give  the  signal  to  raise  the  boom :  Hhat  he  had  his  thumb 
up.'  '*  There  is  no  dispute  as  to  what  the  signals  were  nor 
as  to  their  being  correctly  given  by  all  the  witniesses  and  I 
see  no  corroboration  of  Kiplinger  in  the  fact  that  the  foreman 
agreed  with  him  as  to  what  the  signal  for  raising  the  load  was, 
nor  do  I  see  the  slightest  inconsistency  between  what  the 
superintendent  said  and  what  Kiplinger  and  the  foreman  had 
said.  When  the  hand  is  closed  it  may  be  so  closed  that  the 
thumb  is  held  up  and  not  enclosed  by  the  fingers,  and  as  I  un- 
derstand, by  so  closing  the  hand  and  then  twisting  the  wrist  is 
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the  way  the  signal  to  raise  the  boom  untkout  the  load  was 
given — ^not  by  twisting  the  wrist  with  the  hand  open  or  the 
fingers  enclosing  the  thumb.  In  this  connection  it  may  be 
added,  as  the  record  shows,  that  the  question  put  and  the 
actual  answer  of  the  superintendent  was :  '^Q.  Describe  the 
signal  to  the  jury.  A.  This  way;  he  had  his  thumb  up  this 
way  ( illustrating). *' 

Why,  in  view  of  the  facts  and  circumstances  of  this  case, 
any  stress  should  be  laid  upon  the  failure  to  preserve  in  the 
record  any  description  of  the  illustrations  of  the  signals,  as 
if  that  circumstance  operated,  to  any  extent,  to  prevent  this 
court  finding  contrary  to  the  verdict  of  the  jury,  I  confess  I 
fail  totally  to  comprehend. 

Kiplinger's  testimony,  all  there  is  in  the  record  to  sustain 
the  judgment  of  the  trial  court  upon  any  view  of  this 
case,  I  have  adverted  to.  On  the  other  hand,  against  that 
evidence  and  in  opposition  to  sustaining  the  judgment,  I  find : 
The  witnesses  Fomwall,  who  was  the  foreman,  and  Burtsch- 
er,  who  was  the  superintendent  for  the  defendant  of  the  work 
being  done,  both  testified  that  the  right  signal  was  given. 
Fomwall,  who^gave  the  signal,  of  course  knew  whether  the 
right  signal  was  given.  Burtscher,  who  had  just  come  from 
a  different  part  of  the  work  then  being  done,  testified  that  he 
saw  Fomwall  give  the  signal  to  raise  the  boom  and  that  the 
signal  given,  meant  to  raise  the  boom  and  nothing  else.  Burt- 
scher testified  also,  that  when  he  saw  the  signal  given  he  called 
out  to  Colley  to  get  away  from  in  front  of  the  beam  and  that 
he  called  two  or  three  times.  In  this  he  is  corroborated  by  oth- 
er witnesses  and  contradicted  by  none.  These  witnesses,  Fom- 
wall and  Burtscher,  experienced  in  the  business  and  familiar 
with  the  signs,  were  not  mistaken.  They  either  told  the 
truth  or  deliberately  testified  falsely.  There  is  nothing  in  the 
record  tending  to  impeach  their  credibility,  unless  it  be  the 
fact  of  their  being  in  the  employ  of  the  defendant  and,  as  to 
Fomwall,  the  further  fact  that  he  gave  the  order  to  the  engi- 
neer and  that,  consequently,  as  the  fault  lies  either  with  him 
or  with  the  engineer,  he  might  want  to  shift  the  blame  to  the 
engineer.    But,  on  the  other  hand,  is  no  credit  to  be  given  to 
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men  ivho  have  attained  such  positions  as  these  men  then  held  ? 
Will  not  the  slight  interest  of  retaining  their  employment,  as 
an  inducement  to  commit  perjury,  be  offset  by  their  positions  ? 
While  it  may  not  be  said  that  there  has  been  any  such  success- 
ful discrediting  or  impeachment  as  to  eliminate  the  testi- 
mony of  any  witness,  yet  in  so  far  as  there  has  been  any  dis- 
crediting, to  any  extent,  it  appears  to  me  to  tend  to  weaken 
the  testimony  of  the  one  witness,  not  the  two.  It  is  a  ques- 
tion in  my  mind  whether  Colley  did  not  fail  to  exercise  rea- 
sonable care  for  his  own  safety  and,  furthermore,  I  fail  to  see 
wherein^  upon  this  record,  the  plaintiff  has  established  his 
case  by  a  preponderance  of  the  evidence  and  I  am  therefore 
of  the  opinion  that  this  judgment  should  be  reversed. 


John  B.  Vesey*  Appellant,  v.  City  of  Chicago,  AppeUee. 
Gen.  No.  15,038. 

1.  KsoLiOBNCE — duty  of  city  with  respect  to  streetB.  The  duty  of  a 
city  is  only  to  exercise  ordinary  care  to  keep  its  streets  and  crossings 
in  a  reasonably  safe  condition. 

2.  Instbuctions — when  upon  obligation  of  city  with  respect  to  its 
streets  erroneous.  An  instruction  upon  tliis  subject  as  follows,  is  er- 
roneous as  in  effect  acquitting  the  defendant  of  negligence  charged: 

"The  court  instructs  the  jury  that  the  city  of  Chicago,  under  the  law, 
is  not  bound  to  build  its  sidewalks  or  crosswalks  or  streets  of  the  same 
height  or  uniformly  level,  and  if  a  jury  believe  from  a  preponderance 
of  the  evidence  in  this  case  that  the  accident  in  question  was  caused 
by  the  plaintiff  stumbling  against  the  rail,  and  if  you  further  find  from 
a  preponderance  of  the  evidence  that  the  street  and  crosswalk  was  not 
defective,  as  alleged,  at  the  time  and  place  in  question,  then  you  should 
find  the  defendant  not  guilty." 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  M.  W.  Thompson,  Judge,  presiding. 
Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1908.  Re- 
versed and  remanded.  Opinion  filed  July  15,  1910.  Rehearing  denied 
July  26,  1910. 

Castle,  Wilmams,  Loisra  &  Oabtlb,  for  appellant 
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Edward  J.  Bbundage  and  John  R  Cavekly,  for  appel- 
lee; Edwabd  C.  Fitch,  of  counsel. 

Mb.  Justice  Mack  delivered  the  opinion  of  the  court 
On  February  2,  1897,  between  7  and  8  P.  M.  plaintiff, 
walking  south  on  the  east  side  of  Stony  Island  avenue  across 
Seventy-first  street,  struck  the  north  rail  of  the  Illinois  Cen- 
tral tracks  which  run  on  Seventy-first  street,  fell  and  re- 
ceived severe  injuries.  One  judgment  recovered  by  him 
against  the  city  was  reversed  in  this  court,  105  HI.  App. 
191.  The  verdict  of  a  second  jury  against  him  was  set 
aside;  on  the  verdict  of  the  third  jury  against  him  judg- 
ment was  entered.  The  case  is  now  before  us  on  an  appeal 
from  that  judgment 

The  facts  as  stated  in  105  111.  App.  191,  and  as  they  ap- 
pear again  in  this  record  are  as  follows : 

«  #  #  #  Stony  Island  avenue  crosses  Seventy-first 
street.  At  the  point  of  crossing  this  avenue  is  200  feet 
wide,  and  runs  north  and  south ;  Seventy-first  street  extends 
east  and  west  The  Illinois  Central  Railroad,  with  double 
tracks,  occupies  Seventy-first  street  at  this  crossing.  On  the 
west  side  of  the  avenue  there  was  a  good  walk  made  of  brick, 
across  Seventy-first  street  from  the  north  to  the  south  edge 
of  Seventy-first  street,  except  between  the  north  and  south 
rails  of  the  Illinois  Central  tracks,  between  which  there  was 
a  good  plank  sidewalk,  practically  level  with  the  rails  of  the 
track. 

On  the  east  side  of  Stony  Island  avenue,  north  of  Seventy- 
first  street,  was  a  twelve-foot  plank  sidewalk  to  the  north 
side  of  Seventy-first  street,  and  from  this  walk  two  or  three 
planks  had  been  laid  on  the  ground  extending  into  Seventy- 
first  street  toward  the  rails  of  the  Illinois  Central  tracks. 
At  the  time  of  the  accident  the  north  ends  of  these  planks, 
that  is,  the  ends  next  to  the  sidewalk,  were  two  or  three  inches 
below  the  plank  sidewalk,  and  could  barely  be  seen.  The 
rest  of  the  planks,  that  is,  the  portion  extending  south, 
where  teams  going  along  Seventy-first  street,  close  to  the 
Illinois  Central  tracks,  crossed  the  planks,  were  covered 
with  sand  and  dirt,  and  lower  than  at  the  ends  next  the 
plank  sidewalk.     The  north  ends  of  the  ties  of  the  Illinois 
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Central  were  not  covered,  and  projected  up  above  the  ground 
several  inches,  and  the  rail  on  these  ties,  being  about  four 
inches  high,  made  an  obstruction  to  a  person  passing  along 
on  Stony  Island  avenue,  across  Seventy-first  street,  several 
inches  high.  Between  the  railroad  tracks  were  cinder  paths. 
The  nearest  light  at  the  time  of  the  accident  was  the  elec- 
tric light  200  feet  across  the  street,  of  the  Illinois  Central 
platform.  There  was  no  other  light  except  a  street  light 
a  block  or  more  away.  Mr.  Vesey  stumbled  over  the  north 
rail  of  the  Illinois  Central  track,  plunged  forward,  and  fell, 
striking  his  knee  on  the  edge  of  the  other  rail." 

The  main  questions  in  tiie  case  are:  1st,  Was  the  city 
guilty  of  negligence  in  knowingly  permitting  the  street  at 
this  crossing  to  be  in  its  then  condition,  specifically  in  per- 
mitting the  ties  to  project  several  inches  above  the  ground 
and  the  rails  four  inches  more  above  the  ties,  thus  forming 
an  obstruction.  2nd,  Was  the  plaintiff  guilty  of  contribu- 
tory negligence.  If  the  first  question  is  answered  in  the 
negative  or  the  second  in  the  affirmative,  there  can  be  no 
recovery. 

We  are  unable  to  say  that  the  evidence  preponderates  so 
clearly  in  favor  of  the  defendant  on  either  of  these  ques- 
tions or  in  favor  of  the  plaintiff  on  both  of  them  as  to  justify 
this  court  either  in  reversing  without  remanding  or  in  afiirm- 
ing,  notwithstanding  errors  in  instructions. 

The  duty  of  the  city  is  only  to  exercise  ordinary  care  to 
keep  the  streets  and  crossings  in  a  reasonably  safe  condition 
and  therefore  there  was  no  error  in  refusing  an  instruction 
that  omitted  the  clause  "to  exercise  ordinary  care."  Wheth- 
er under  all  of  the  circumstances  such  care  was  exercised 
was  essentially  a  question  for  the  jury,  under  clear  and  prop- 
er instructions. 

Appellant  complains  particularly  of  the  fifth  instruction 
as  follows : 

"The  court  instructs  the  jury  that  the  City  of  Chicago, 
under  the  law,  is  not  bound  to  build  its  sidewalks  or  cross- 
walks or  streets  of  the  same  height  or  uniformly  level,  and 
if  the  jury  believe  from  a  preponderance  of  the  evidence  in 
this  case  that  the  accident  in  question  was  caused  by  the 
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plaintiff  stumbling  against  the  rail,  and  if  jou  further  find 
from  the  preponderance  of  the  evidence  that  the  street 
and  crosswalk  was  not  defective,  as  alleged,  at  the  time  and 
place  in  question,  then  you  should  find  the  defendant,  City 
of  Chicago,  not  guilty." 

The  court  had  already  instructed  the  jury  that  ^%e  city 
is  not  bound  to  pave  71st  street  and  the  mere  fact  that  it 
was  not  paved  should  not  be  considered  as  an  act  of  negli- 
gence." 

The  first  part  of  this  fifth  instruction  is,  in  our  judgment^ 
extremely  misleading  as  applied  to  this  case.  It  states  a 
correct  principle  of  law,  but,  coupled  with  the  second  part, 
its  natural  meaning  was  that  the  city  could  permit  the  ties 
and  rails  to  be  in  their  then  position  because  crosswalks  need 
not  be  uniformly  level.  Under  this  interpretation,  the  court 
itself  acquitted  the  defendant  of  any  negligence  in  this  re- 
spect 

Moreover,  the  question  was  not  primarily  whether  the 
street  and  crosswalk  were  "defective,"  but  whether  they 
were  in  a  reasonably  safe  condition.  An  obstruction  may 
justify  finding  that  they  were  not  in  such  a  condition,  but 
it  would  not  be,  strictly  speaking,  a  "defect,"  and  it  clearly 
would  not  be  a  defect  in  construction.  As  the  first  part  of 
this  instruction  referred  to  the  city's  duty  in  building  a 
street  or  crosswalk,  the  use  of  the  word  "defective"  in  the 
last  part  would  fairly  mean  "defective  in  construction;" 
otherwise  the  two  parts  would  have  no  relation  to  one  an- 
other. Under  this  interpretation  the  jury  were  directed  to 
return  a  verdict  for  defendant,  if  they  found  that  the  cross- 
walk had  not  been  defectively  constructed,  or  perhaps  if  in 
addition  the  constructicm  had  not  been  allowed  to  become 
defective.  Such  a  direction  omitting  a  vital  element  in  the 
case,  the  obstruction,  was  clearly  erroneous. 

After  two  verdicts  against  him,  following  a  reversal  of 
the  one  verdict  obtained  by  him,  a  reviewing  court  should 
hesitate  again  to  reverse  the  judgment  because  of  errors  in 
the  instructions.  The  plaintiff,  however,  has  suffered  severe 
injuries;  he  is  justly  entitled  to  have  his  case  presented  to 
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a  jury,  free  from  material  error;  in  our  judgment  this  right 
has  been  denied  to  him  and  the  judgment  must  therefore  be 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Herman  Lauterjung,  Executor,  v.  Chicago  Title  and  Trus- 
tee Company,  Trustee  et  al.,  on  Appeal  of  Grace  C. 
Touhy  et  aL,  Appellants,  v.  Chicago  Title  and  Trust  Com- 
pany, Trustee,  et  al..  Appellees. 

Gen.  No.  15,105. 

1.  FoRECLOSUBE — when  averments  of  hill  sufficient  to  confer  juris- 
diction. If  a  stipulation  in  a  mortgage  or  trust  deed  provides  that  the 
whole  indebtedness  secured  may  be  declared  due  by  the  mortgagee  or 
legal  holder  of  the  notes  upon  default  in  payment  of  interest  or  taxes, 
the  stipulation  or  provision  is  valid  and  the  filing  of  a  bill  to  foreclose 
upon  Bueh  default  is  an  election  to  declare  the  whole  indebtedness  due, 
and  no  notice  of  such  election  or  other  evidence  thereof  is  necessary,  in 
the  absence  of  any  provision  in  the  mortgage  or  trust  deed  requiring 
such  notice.  Held,  that  the  facts  alleged  in  the  bill  in  this  case  and 
shown  by  the  evidence,  show  appellee's  right  to  declare  the  principal 
Bum  due. 

2.  Amendments  and  jeofails — presumption  as  to  compliance  with 
rules  of  court.  The  rule  or  rules  of  the  Circuit  Ck>urt  requiring 
notice  to  be  given  of  a  motion  for  leave  to  amend  a  bill  or  other  plead- 
ing not  having  been  introduced  in  evidence,  or  incorporated  in  the  cer- 
tificate of  evidence,  the  Appellate  Court  cannot  take  notice  of  them  and 
must  presume  that  the  same  were  complied  with  and  that  t&e  proceed- 
ings were  regular. 

3.  Mastebs  in  changeby — effect  of  failing  to  file  objections.  If  no 
objection  or  exception  to  a  master's  report  is  made  upon  which  to  base 
an  assignment  of  error,  the  point  covered  by  such  an  assignment  of 
error  is  deemed  waived. 

4.  Masters  in  changeby — when  allowance  of  solicitor's  fees  wiU  not 
he  disturbed.  Notwithstanding  the  Appellate  Court  may  consider  an 
allowance  for  solicitor's  fees  in  a  foreclosure  suit  liberal,  it  will  not  set 
aside  the  same  unless  it  appears  to  have  been  manifestly  against  the 
evidence. 

ForeeloBure.     Appeal  from  the  Circuit  Court  of  Cook  county;  the 
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Hon.  OsGAB  E.  Heard,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1908.  Affirmed.  Opinion  filed  July  15, 
1910. 


Statement  by  the  Court.  On  February  27,  1906,  appel- 
lant, Grace  C.  Touhy,  executed  and  delivered  her  promissory 
note  for  the  principal  sum  of  $4,000,  payable  to  the  order 
of  herself  five  years  after  date,  with  interest  until  maturity 
at  the  rate  of  six  per  cent,  per  annum,  the  interest  payable 
semi-annually  on  February  27th  and  August  27th  in  each 
year.  The  several  instalments  of  interest  were  further  evi- 
denced by  ten  interest  notes  of  the  same  date  as  the  principal 
note,  «nd  each  of  the  interest  notes  was  signed  by  Grace  C. 
Touhy  and  made  payable  to  her  order.  All  the  notes  were 
endorsed  by  Grace  C.  Touhy  and  were  also  endorsed  before 
delivery  by  S.  Rogers  Touhy  and  provided  for  interest  at 
the  rate  of  seven  per  cent,  after  maturity.  The  notes  were 
all  made  payable  "at  such  banking  house  in  the  City  of 
Chicago,  in  the  State  of  Illinois,  as  the  holder  or  holders  of 
the  principal  note  hereinafter  mentioned  may  from  time 
to  time  in  writing  appoint,  and  in  default  of  such  appoint- 
ment, then  at  the  office  of  William  C.  Fricke  in  said  City 
of  Chicago."  These  notes  were  secured  by  a  trust  deed  con- 
veying premises  in  Cook  county  described  in  the  bill  of 
complaint  filed  October  9,  1907,  by  Herman  Lauterjung,  as 
executor  of  the  last  will  of  Johanna  Ejioke,  deceased,  appel- 
lee, against  Grace  C.  Touhy,  S.  Rogers  Touhy,  appellants, 
and  others  to  foreclose  the  trust  deed. 

Johanna  Knoke,  in  her  lifetime,  became  the  owner  of  the 
notes  and  trust  deed.  She  died  on  or  about  June  10,  1907, 
testate,  and  by  her  will  named  the  complainant,  appellee,  as 
executor.  The  complainant  qualified  as  such  executor,  and 
was  at  the  time  of  the  filing  of  the  bill  the  legal  holder  of 
the  principal  and  interest  notes. 

The  interest  note  maturing  August  27,  1907,  fell  due  and 
was  not  paid.  Appellee  requested  the  payment  of  the  note 
of  S.  Rogers  Touhy,  appellant,  and  at  his  request  agreed  to 
wait  until  October  1,  1907,  and  allow  the  note  to  remain  in 
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the  office  of  E.  R  Haasc  &  Co.,  who  had  succeeded  to  the 
business  of  William  C.  Fricke.  Appellants  failed  to  pay 
the  note  on  October  1  and  it  remained  in  the  office  of  E.  R. 
Haase  &  Co.  until  October  4,  1907,  when  appellee  took  the 
note  from  that  office,  and  having  upon  investigation  discov- 
ered that  the  taxes  levied  on  the  premises  in  question  for  the 
year  1905  had  not  been  paid  and  the  property  had  been  sold 
therefor,  and  that  the  taxes  for  1906  had  not  been  paid,  ap- 
pellee redeemed  the  premises  from  the  tax  sale,  and  instruct- 
ed his  attorneys  to  foreclose  the  trust  deed.  Thereupon  the 
bill  in  this  case  was  filed. 

The  Chicago  Title  &  Trust  Company,  trustee,  and  Carl 
Steinhoff  were  made  defendants  in  the  bill  and  were  de- 
faulted for  want  of  answer.  Appellants  filed  a  joint  and 
several  answer,  and  appellee  replied  thereto.  The  cause  was 
referred  to  a  master  in  chancery  to  take  proofs  and  report 
the  same  with  his  opinion  on  the  law  and  the  evidence.  The 
master  took  the  evidence  offered  by  the  parties,  and  upon 
consideration  of  the  same  reported  it  to  the  court,  recom- 
mending a  decree  of  foreclosure  and  sale  of  the  property 
described  in  the  trust  deed.  This  appeal  is  prosecuted  to 
reverse  the  decree. 

William  R.  Ohambbklain,  for  appellants, 

Johnson  &  Molthbop,  for  appellee^. 

Mb.  Justice  Smith  delivered  the  opinion  of  the  court. 

In  the  very  elaborate  brief  and  argument  filed  on  behalf 
of  appellants  the  fourteen  errors  assigned  on  the  record  are 
discussed  und^r  fifteen  diflFerent  heads  or  propositions. 
Manifestly  we  cannot  discuss  each  proposition  separately 
without  extending  this  opinion  beyond  all  reasonable  bounds. 
We  shall  discuss  only  such  of  the  propositions  advanced  as 
we  deem  necessary  under  the  law  and  the  evidence,  and 
briefly  state  our  conclusions  upon  the  material  points  in- 
volved. 

In  our  opinion  the  averments  of  the  bill  as  amended  are 
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sufficient  to  give  the  court  jurisdiction  of  the  subject-matter 
involved.  It  has  been  held  that  when  a  stipulation  in  a  mort- 
gage or  trust  deed  provides  that  the  whole  indebtedness  se- 
cured may  be  declared  due  by  the  mortgagee  or  legal  holder 
of  the  notes,  upon  default  in  payment  of  interest  or  taxes, 
the  stipulation  or  provision  is  valid ;  and  the  filing  of  a  bill 
to  foreclose  upon  such  default  is  an  election  to  declare  the 
whole  indebtedness  due,  and  no  notice  of  such  election  or 
other  evidence  thereof  is  necessary,  in  the  absence  of  any 
provision  in  the  mortgage  or  trust  deed  requiring  such  notice. 
Brown  v.  McKay,  151  HI.  315;  Curran  v.  Houston,  201  id. 
442 ;  Holdroff  v.  Remlee,  105  HI.  App.  671.  The  facts  al- 
leged in  the  bill  and  shown  by  the  evidence  showx  appellee's 
right  to  declare  the  principal  sum  due. 

The  rule  or  rules  of  the  Circuit  Court  requiring  notice  to 
be  given  of  a  motion  for  leave  to  amend  a  bill  or  other  plead- 
ing not  having  been  introduced  in  evidence,  or  incorporated 
in  the  certificate  of  evidence,  this  court  cannot  take  notice 
of  them  and  must  presume  that  the  rules  of  court  were  com- 
plied with  and  the  proceedings  regular.  Grubb  v.  Crane,  4 
Scam.  153;  Bartling  v.  Thiebnan,  183  111.  88. 

The  preponderance  of  the  evidence  shows  that  appellee, 
after  the  maturity  of  the  interest  note  falling  due  August 
27,  1907,  agreed  to  wait  for  payment  thereof  until  October 
1st  following,  at  the  request  of  appellant  S.  Rogers  Touhy, 
and  to  leave  the  note  at  the  office  of  E.  R.  Haaae  &  Co.  who 
had  succeeded  to  the  business  of  William  C.  Fricke,  for  pay- 
ment until  that  date;  and  that  appellee  allowed  the  note  to 
remain  in  the  office  of  E.  R.  Haase  &  Co.  until  October  4, 
1907,  on  which  day,  the  note  not  having  been  paid,  he  took 
it  from  that  office  and  finding  that  default  had  also  been 
made  in  the  payment  of  taxes  levied  upon  the  property, 
directed  his  solicitor  to  foreclose.  Upon  these  facts  and  un- 
der the  provisions  of  the  trust  deed,  appellee  had  a  right  to 
foreclose  for  the  full  amount  of  the  principal  nc^te  and  inter- 
est thereon,  and  the  tender  made  by  appellants  was  insuf- 
ficient, and  although  it  was  kept  good  by  appellants,  it  did 
not  amount  to  a  satisfaction  of  the  debt  or  preclude  a  declara- 
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tion  of  forfeiture,  or  bar  complainant's  right  to  foreclose,  or 
relieve  appellants  from  the  costs.  Fuller  v.  Brown,  167  111. 
293 ;  Sweetland  v.  Tuthill,  54  id.  215 ;  Brand  v.  Kleinecke, 
77  HI.  App.  269. 

The  decree  provides  that  the  defendants  pay  the  amoimts 
therein  specified,  being  the  amoimt  due  the  complainant  for 
the  debt,  with  interest  thereon  from  January  18,  1908,  to- 
gether with  $400  solicitor's  fees,  $89.25  stenographer's  fees, 
and  $252.50  master's  fees,  and  that  in  default  thereof  the 
premises  be  sold,  and  that  in  case  any  deficiency  is  shown 
the  complainant  shall  be  entitled  to  execution  against  the 
defendants,  S.  Kogers  Touhy  and  Grace  C.  Touhy,  for  the 
amount  of  the  deficiency.  The  second  assignment  of  error 
is :  "The  court  below  erred  in  further  sustaining  the  fourth 
finding  of  the  master  in  chancery,  for  the  reason  that  no  no- 
tice of  the  dishonor  of  the  note  offered  in  evidence  was  given 
to  either  the  maker  or  endorser  thereof." 

The  fourth  finding  of  the  master  is:  "4th.  I  further 
find  from  the  evidence  that  the  interest  note  offered  in  evi- 
dence and  marked  'Complainant's  Exhibit  C  1,'  and  due 
August  27,  1907,  being  for  the  sum  of  $120,  has  not  been 
paid ;  that  the  amount  due  on  said  interest  note  is  $120,  to- 
gether with  interest  thereon  to  January  18,  1908,  being  for 
the  sum  of  $3.26." 

Upon  this  assignment  of  error  counsel  for  appellants  ar- 
gues that  "in  order  to  hold  an  endorser  of  a  negotiable  in- 
strument personally  liable,  where  the  same  is  all^d  to  be 
endorsed  by  non-payment,  notice  of  such  alleged  dishonor 
must  be  given  said  endorser  except  when  such  notice  is  waived 
either  by  him  or  by  the  instrument  itself."  Counsel  says  in 
his  brief  that  this  legal  proposition  is  based  on  the  second 
assignment  of  error. 

While  we  think  the  decree  is  erroneous  in  holding  the  ap- 
pellant, S.  Kogers  Touhy,  personally  liable  for  the  debt  on 
the  allegation  of  the  bill  and  the  proof,  we  do  not  think  the 
question  is  properly  raised  on  the  assignment  of  error.  The 
finding  of  the  master  is  simply  to  the  effect  that  the  interest 
note  has  not  been  paid  and  the  amount  due  thereon.     This 
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does  not  involve  the  question  of  the  personal  liability  of  the 
endorser.  No  objection  or  exception  to  the  master's  report 
was  made  upon  which  to  base  the  assignment  of  error,  and 
the  point  is  therefore  waived.  Dolese  v.  McDougall,  182 
HI.  486;  Davis  v.  Upham  &  Stone,  191  id.  372;  Whalen  v. 
Stephens,  193  id.  121 ;  St  Louis  Natl.  Stock  Yards  v.  Him- 
rod  &  Co.,  88  id.  410 ;  Shaffner  v.  Appleman,  170  id.  281 ; 
Cheltenham  Imp.  Co.  v.  Whitehead,  128  id.  279. 

We  think  the  allowance  of  $400  for  solicitor's  fees  is  lib- 
eral, and  while,  as  was  said  in  Casler  v.  Byers,  129  IlL 
657,  at  page  670  of  the  opinion,  "we  might  have  been  bet- 
ter satisfied  with  the  decree  if  a  smaller  fee  had  beeh  fixed 
therein,  yet  we  cannot  say  that  under  the  evidence  the  find- 
ings in  that  behalf  were  manifestly  erroneous,"  so  as  to 
justify  a  reversal  on  that  ground. 

Finding  no  reversible  error  in  the  record,  the  decree  is 
affirmed* 

Affirmed. 


Pringle  &  Brodie  Machinery  Company,  Appellee,  v.  Grand 
Trunk  Western  Railway  Company,  Appellant. 

Gen.  No.  15,111. 

Vebdicts— ^ir^^  not  diBturhed,  A  verdict  will  sot  be  set  aside  on 
review  as  against  the  weight  of  the  evidence  unless  clearly  and  manifest- 
ly so. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  Cook  county;  the  Hon.  E.  E.  Newlin,  Judge,  presid- 
ing. Heard  in  the  Branch  Appellate  Court  at  the  October  term,  1908. 
Afarmed.    Opinion  filed  July  15,  1910. 

Q.  W.  Kbbtzinqee,  Jr.,  for  appellant 
GsoBOB  W.  WooDBUBY,  for  appellee. 
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Mb.  Justice  Smith  delivered  the  opinion  of  the  court. 

This  action  was  brought  before  a  justice  of  the  peace  for 
damages  sustained  by  the  plaintiff,  appellee,  by  reason  of  the 
negligence  of  the  servants  of  the  defendant,  appellant,  in  un- 
loading a  machine  belonging  to  appellee  from  a  wagon  into 
a  freight  depot  of  appellant. 

On  appeal  to  the  Circuit  Court  a  jury  was  waived,  and 
the  cause  was  tried  before  the  court,  resulting  in  a  finding 
and  judgment  in  favor  of  the  plaintiff  for  $83.68,  to  reverse 
which  this  appeal  is  prosecuted. 

No  propositions  to  be  held  as  law  were  submitted  to  the 
court.  The  case  seems  to  have  been  tried  without  much  re- 
gard to  the  rules  of  evidence,  and  we  find  no  assignment  of 
error  on  the  rulings  of  the  court  on  evidence. 

In  our  opinion  the  evidence  tends  to  show  that  when  goods 
were  delivered  to  the  defendant  at  its  freight  depot  the  serv- 
ants of  the  defendant  assisted  the  driver  of  the  wagon  in  un- 
loading the  same  into  the  depot  of  the  defendant.  The  plain- 
tiff sent  a  machine  to  the  defendant's  depot  weighing  from 
700  to  1200  pounds  to  be  shipped  over  the  defendant's  road. 
The  machine  was  sent  to  defendant's  depot  in  an  express 
wagon  capable  of  carrying  4000  pounds.  The  wagon  with 
the  machine  in  it  was  backed  up  to  defendant's  freight  house, 
and  the  servants  of  the  defendant,  in  endeavoring  to  pry  up 
one  side  of  the  machine  for  the  purpose  of  putting  under  it 
rollers  in  order  to  roll  the  machine  off  the  wagon,  tipped  over 
the  machine  and  it  fell  out  of  the  wagon  to  the  ground  and 
was  broken.  The  driver  was  standing  in  the  front  end  of 
the  wagon  in  his  proper  place  ready  to  assist  in  pushing  the 
machine  off  the  wagon  after  the  rollers  had  been  placed  under 
it.  The  evidence,  we  think,  sustains  the  action  and  the  right 
to  recover  against  the  defendant  for  the  damages  occasioned 
to  the  machine  by  the  careless  and  improper  handling  by  the 
defendant's  servants.  The  amount  of  damages  found  by  the 
court,  $83. 68,  is  not  excessive.  The  judgment  is  therefore 
affirmed* 

Affirmed, 
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ABATEMENT. 
Death  of  plainiijir— effect  of,  in  action  for  personal  injuries,    p.  898, 

ABSTRACTS  OF  TITLE. 
Merohaniahle  title-^whAt  oonstituteB.    p.  134. 

ACCORD  AND  SATISFACTION. 
When  eetahliahed.    p.  207. 

ACTIONS  AND  DEFENSES. 

Accord  and  eatiefaction — when  established,  p.  207. 

Assault  and  hatteiy — what  evidence  competent  upon  question  of  dam* 
ages.    p.  288. 

what  justifies,    p.  623. 

what  pleading  essential  to  self-defense  as  answer  to  eiyil  84^ 

tion.    p.  17. 

Assumpsit — recovery  upon  account  stated,    p.  244. 

when  lies  for  money  received  for  the  use  of  another,    p.  512. 

Bankruptcy — section  2,  subsection  3,  fixing  liability  for  obtaining  re- 
ceiver construed,    p.  271. 

what  claim  not  affected  by  discharge,    p.  70. 

what  not  affected  by  composition  agreement,    p.  26. 

Bonds — ^when  demand  not  condition  precedent  to  maintenance  of  action 
upon.    p.  488. 

Brokers  and  factors — what  not  abandonment  precluding  right  to  com- 
missions,   p.  105. 

when  real  estate  commissions  earned,    p.  106. 

Common  carriers— effect  of  violation  of  Interstate  Commerce  Act.  p. 
111. 

what  makes  prima  facie  case  of  negligence,    p.  117. 

when  liability  terminates,    p.  403. 

when  limitation  of  liability  not  effective,    p.  190. 

when  restriction  of  liability  inoperative,    p.  111. 

Contempt — what  not  essential  to  proceeding  for.    p.  328. 

Contracts — ^what  essential  to  recover  for  breach,    p.  590. 

when  fraud  defense  to  action  upon,  at  law.    p.  315. 

Drainage — what  essential  to  liability  of  district,    p.  174. 

Election  of  remedies — ^what  does  not  constitute,    p.  416. 

when  does  not  arise,    p.  415. 

(629) 
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Employer  and  employe — ^when  discharge  juBtified.    p.  528. 
Foreign  corporation — effect  of  act  of  1905  upon  status  of,  doing  business 
in  this  state  contrary  to  provisions  of  previous  act.    p.  312. 

—  when  doing  business  in  this  state  contrary  to  statute,    p.  312. 
Foreign  insurance  company — when,  not  doing  business  in  this  state 

contrary  to  statute,    p.  467. 
Injunctions — ^proj^riety  of  in  connection  with  strikes,    p.  328* 

—  when  should  be  obeyed,    p.  327. 
who  bound  to  obey.    p.  328. 

Injuries  Act — upon  whom  cause  of  action  conferred,    p.  457. 

Laches — ^what  not,  barring  right  to  sell  real  estate  to  pay  debts,     p. 

216. 
Landlord  and  tenant — ^rule  as  to  liability  for  personal   injuries,     p. 

185. 
— ^-  what  essential  to  liability  for  double  rent  under  section  2  of  Act. 

p.  356. 

—  when  p^rty  signing  lease  not  liable  for  rent.    p.  482. 
Malicious  prosecution — ^what  essential  to  establish  at  common  law.    p. 

270. 

Mechanic's  liens — ^when  fee  as  well  as  leasehold  interest  subject  to.  p. 
82. 

yegligenoe — ^what  essential  to  recover  for  personal  injuries  alleged  to 
have  been  occasioned  by.    p.  402. 

Vegotiahle  instruments — when  bank  not  liable  back  as  upon  forged  en- 
dorsement,   p.  415. 

-— »  when  payment  of  draft  upon  forged  endorsement  confers  cause  of 
action,    p.  415. 

■  when  payment  of  draft  upon  forged  endorsement  does  not  confer 
cause  of  action,    p.  415. 

Pledges — ^when  foreclosure  appropriate,    p.  25. 

Railroads — ^ftres  communicated  by  locomotive,    p.  65u 

Res  judicata — effect  of  former  decision,    p.  352. 

—  what  essential  to  defense  of.    p.  339. 

when  judgment  upon  constable's  bond  not.    p.  488. 

Separate  maintenance — what  essential  to  establish,    p.  176. 
Statute  of  Limitations — ^Iii juries  Act  construed,    p.  89. 

—  when  not  retroactive,    p.  89. 

—  when  seven-year  statute  applying  to  justice's  judgment  tolled,  p. 
463. 

Subrogation — ^wlien  right  to  deny.    p.  232. 

Tender — ^what  does  not  constitute,     p.  474. 

Torts — ^liability  of  city  for  dumping  of  garbage,    p.  162. 

— ^-  violation  of  Criminal  Code.    p.  145. 

—  what  not  defense  to  action  of.    p.  162. 

Trusts — ^when  converted  funds  cannot  be  recovered  from  third  person,    p. 

377. 
Warranty — ^what  essential  to  enforcement,    p.  108« 
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ADMINISTRATION  OF  ESTATES. 

Adminiairaior — what  does  not  discharge,    p.  216. 

■         when  question  of  legal  appointment  of,  cannot  be  raised,    p.  216. 

Administrator  de  bonis  non — ^jurisdiction  to  appoint,    p.  216. 

AUotoanee  of  claims — jurisdiction  with  respect  to.    p.  216. 

Bid — ^power  of  court  to  enforce,    p.  228. 

Costs— when  should  be  paid  in  due  course  of  administration,    p.  12S. 

Creditors — ^what  does  not  affect  rights  of.    p.  216. 

Dower — sections  10  and  12  of  Act  construed,    p.  123. 

Eaecutor — ^when  purchase  by  illegal,     p.  31. 

when  should  defend,    p.  232. 

Interest — ^when  properly  allowed  against  executor,    p.  123. 
Laohes — what  not,  barring  right  to  sell  real  estate  to  pay  debts,     p. 
216. 

/ 
AGENCY. 

Aeoounting — ^what  does  not  absolve  agent  from  obligation,    p.  468. 
Client — ^power  of  attorney  to  bind,  for  printing  of  briefs,    p.  620. 
Ratification — effect  of.    p.  461. 

Sales  agent — what  not  within  implied  authority  of.    p.  479. 
Undisclosed  principal — when  doctrine  of,  does  not  apply,    p.  41S. 
Warranty — who  unauthorized  to  waive  conditions,    p.  108. 

ALIMONY. 

See  DivoBCB. 

AMENDMENTS  AND  JEOFAIL& 

Disconiinitance — what  operates  as.     p.  288. 

Rules  of  court — presumption  as  to  compliance  with.    p.  621» 

AMUSEMENTS. 

Ticket-holder — ^right  of,  in  place  of.    p.  623. 

APPEALS  AND  ERRORS. 

Additional  abstract — ^when  costs  of  taxed  against  appellant,    p.  336. 
Additional  evidence — ^when  properly  heard  after  remandment  with  di- 
rection to  enter  decree,    p.  94. 
Arguments  of  counsel — when  not  subject  to  review,    p.  398. 
Bill  of  exceptions — how  impeached,    p.  287. 
Brief — ^failure  of  appellee  to  file.    p.  8. 
Conduct  of  counsel—when  ground  for  reversal,    pp.  60,  642. 
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Damages — when  admission  of  erroneous  evidence  will  not  reyerse.    p. 

393. 
Declaration — ^what  sufficient  after  verdict,    pp.  89,  151. 
Defective  count — effect  of,  after  verdict,    p.  1. 
Defective  declaration^— when  does  not  affect  verdict,    p.  393. 
Defective  transcript — when  confers  jurisdiction  of  appeaL    p.  463. 
Evidence — ^what  does  not  waive  error  in  admission  of.    p.  179. 
^^—  when  failure  to  strike  will  not  reverse,    p.  65. 

—  when  objection  does  not  avail,    p.  47. 
Exclusion  of  evidence — when  will  not  reverse,    p.  559* 
Former  decision — effect  of.    p.  352. 

Freehold — ^when  involved,    p.  278. 

when  not  involved,    p.  76. 

Freehold  involved — when  errors  considered  by  Appellate  Court  notwiUi- 

standing.    p.  76. 
General  call — ^propriety  of  dismissal  upon.    p.  345. 
Incompetent  evidence — ^when  though  subsequently  stricken  out  ground 

for  reversaL    p.  60. 

when  will  not  reverse,    p.  9. 

Instruction — upon  consideration  of  plaintiff's  testimony  not  error,    p. 

452. 

upon  exercise  of  ordinary  care  approved,    p.  462. 

what  cannot  be  complained  of.    pp.  17,  209. 

what  omission  in,  defining  ordinary  care,  not  erroneous,    p.  679. 

—  when  abstract  in  form  will  not  reverse,    p.  89. 

^^—  when  as  to  determination  of  facts  not  erroneous,    p.  267. 

—  when  failure  to  give  as  to  fellow-servant  rule  not  error,    p.  209. 
when  inaccuracies  will  not  reverse,    p.  603. 

—  when  modification  upon  exercise  of  care  erroneous,    p.  48. 
■         when  omission  of  word  "unlawful"  harmless  error,    p.  17. 

—  when  peremptory  properly  refused,    p.  129. 

when  refusal  as  to  order  of  consideration  of  issues  will  not  i^ 

verse,    p.  602. 
^— •  when  refusal  of  cautionary,  will  not  reverse,    p.  268. 
when  refusal  of  correct  will  not  reverse,    pp.  70,  209. 

—  when  submission  of  question  of  law  will  not  reverse,    p.  88L 
-—  when  under  safety  appliance  act  not  erroneous,    p.  369. 

—  when  upon  interest  of  employe  appropriate,    p.  679. 

— *-  when  use  of  particular  phrase  as  to  exercise  of  ordinary  care  not 

erroneous,    p.  679. 
when  upon  obligation  of  city  with  respect  to  its  streets  erroneous. 

p.  617. 
Joinder  in  error — ^will  not  enlarge  court's  powers,    p.  408. 
Joint  judgment — effect  of  error  in.    p.  297. 
Judgment — what  not  considered  upon  review  of  refusal  to  vacate,    p. 

429. 
Masters  in  chancerj^ — effect  of  failing  to  file  objections,    p.  621. 
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Mastera  in  chancery — ^when  allowance  of  solicitor's  fees  will  not  be  dis- 
turbed,   p.  621. 

Municipal  Court — ^what  not  ''statement  of  facts''  or  "stenographic  re- 
port" as  provided  for  by  Act.    p.  488. 

when  common  law  record  only  subject  to  review,    p.  339. 

--^  when  without  jurisdiction  to  extend  time  for  bill  of  exceptions, 
p.  408. 

tiewly  discovered  evidence — ^when  not  ground  for  new  trial,  pp.  106, 
381. 

Order  of  commitment — ^when  Appellate  Court  will  modify,    p.  336. 

Presumption — when  indulged  that  evidence  supports  verdict,    p.  207* 

when  of  propriety  of  dismissal  indulged,    p.  344. 

Remarke  of  counsel — ^when  not  subject  to  review,    p.  158. 

Rulings — ^when  not  reviewed,     p.  393. 

Second  appeal — ^what  questions  not  considered  upon.    p.  94. 

Statement  of  facts — ^when  stricken,    p.  477. 

Variance — when  does  not  appear,    p.  369. 

when  objection  comes  too  late.    p.  158. 

Verdicts — when  excessive,    p.  141. 

when  not  disturbed,     pp.  165,  223,  226,  267,  381,  452,  467,  498, 

603,  530,  657,  626. 

—  when  not  excessive,    pp.  288,  602. 

-—^  when  set  aside  as  against  the  evidence,    pp.  119,  204,  347,  377*  405. 

—  when  upon  merits  must  be  disregarded,    p.  342. 

APPELLATE  COURTS. 

freehold — when  involved,    p.  278. 

—  when  not  involved,    p.  76. 

Freehold  involved — when  errors  considered  by  Appellate  Ckiwct  notwith- 
standing,   p.  75. 

ARBITRATION  AND  AWARD. 

Avard — what  invalidates,    p.  862. 

—  what  testimony  competent  to  impeach,    p.  862« 

ASSAULT  AND  BATTERY. 

Amusement — ^right  of  ticket-holder  in  place  of.    p.  523. 

Damages — what  evidence  competent  upon  question  of.    p.  288. 

Justifiahle— what  is.    p.  523. 

Self 'defense — what  pleading  essential  to,  as  answer  to  civil  action,    p.  17. 

ASSUMPSIT. 

Account  stated — ^recovery  upon.    p.  244. 

Use  of  another — when  action  lies  for  money  received  for.    p.  612. 
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ATTOENEY  AND  CLIENT. 

OUent — ^power  of  attorney  to  bind,  for  printing  of  briefs,    p.  620. 

BANKRUPTCY. 

Cofnpo9iti<m  agreement — what  not  affected  by.    p.  25. 

Creditor — when  not  bound  to  disclose  security,    p.  26. 

Discharge — ^what  claim  not  affected  by.    p.  70. 

Juriediction — ^what  does  not  establish  lack  of,  to  appoint  receiver,    p. 

271. 
Receiver — section  2,  subsection  3,  fixing  liability  for  obtaining,  con- 

■trued.    p.  271. 

BILLS  AND  NOTES. 
See  Nbqotiablx  Instbukents. 

BILLS  OF  EXCEPTIONS. 

Impeaohmeni — how  made.    p.  287. 

Municipal  Court — what  does  not  confer  jurisdiction  to  extend  time  for 

bill  of  exceptions,    p.  408. 
when  without  jurisdiction  to  extend  time  for  bill  of  exceptions. 

p.  408. 

BONDa 

Demand — ^when,  not  condition  precedent  to  maintenance  of  action  upon 

bond.    p.  488. 
Ree  judicata — ^when  judgment  upon  constable's  bond  not.    p.  488. 
Surety — what  eTidence  competent  against,    p.  488. 

BROKERS  AND  FACTORS. 

CommiseionB — ^what  not  abandonment  precluding  right  to.  p.  105. 
License — ^when  lack  of,  precludes  recovery  of  commissions,  p.  484. 
Ordinances — validity  of,  requiring  real  estate  brokers  to  be  licensed. 

p.  483. 
Real  estate  commissions — when  earned,    p.  105. 

CATTLE  GUARDS. 
Deed — ^when  imposes  obligation  to  maintain  cattle-guards,    p.  9. 
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CHANCERY. 

Contempt — what  not  essential  to  proceeding  for.    p.  328. 

when  technical  objections  come  too  late.    p.  328, 

Dimdend — when  chancery  will  not  order  declaration  of.     p.  98, 
Enforcement  of  judgment — ^when  equity  should  not  interfere  with.     p. 

446. 
Injunctions — ^propriety  of  in  connection  with  strikes,    p.  328. 
-^—  when  should  be  obeyed,     p.  327. 
■  who  bound  to  obey.    p.  328. 

Laches — ^what  not,  barring  right  to  sell  real  estate  to  pay  debts,     p. 

216. 
Lack  of  complainant — effect  of,  upon  power  of  court  to  enter  decree,    p. 

278. 
Masters  m  chancery — effect  of  failing  to  file  objections,    p.  621. 

when  allowance  of  solictor's  fees  will  not  be  disturbed,    p.  621. 

^—  when  findings  set  aside,    p.  202. 

when  reference  improper,    p.  279. 

Newly  discovered  evidence — what  will  not  justify  interference  by  court 

of  chancery,    p.  446. 
Subrogation — ^when  right  to  deny.    p.  232. 
Trusts — ^jurisdiction,    p.  31. 

CITIES,  VILLAGES  AND  TOWNS. 

Dumping  of  garbage — ^liability  of  city  for.    p.  162. 

Ordinances — ^validity  of,  requiring  real  estate  brokers  to  be  licensed. 

p.  483. 
Streets — duty  of  city  with  respect  to.    p.  617. 

COMMON  CARRIERS. 

Instruction — when  in  action  against  erroneous,    p.  58. 

Liability — ^when  terminates,    p.  493. 

Limitation  of  liability — ^when  not  effective,    p.  190. 

Measure  of  damages — in  action  against  carrier  for  delay  in  transporta* 

tion.    p.  190. 
Negligence — ^what  makes  prima  facie  case.    p.  117. 
Restriction  of  liability — when  inoperative,    p.  111. 


CONTEMPT. 

Order  of  commitment — ^when  Appellate  Court  will  modify,    p.  886. 

when  sufficiently  definite,    p.  336. 

Proceeding — ^what  not  essential,     p.  328. 

Technical  objections — ^when  come  too  late.    p.  328. 
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CONTRACTS. 

Abandonment — what  not,  precluding  right  to  eommisaionB.    p.  105. 

Amusement — ^right  of  ticket-holder  in  place  of.    p.  523. 

Brectch — ^what  eflsential  to  recover  for.    p.  590. 

Common  oarriera — ^when  limitation  of  liability  not  effective,    p.  190. 

-^^  when  restriction  of  liability  inoperative,    p.  111. 

Oonsiruotion  by  partie*— effect  of.    p.  291. 

Covenants — how  question  of  construction  determined,    p.  9* 

-^—  when  parol  evidence  incompetent,    p.  9. 

Diacharge — ^when  justified,    p.  528. 

Fraud — ^when  defense  to  action  at  law  upon  contract,    p.  315. 

OamhUng — ^when  contract  cannot  be  enforced  notwithstanding  absence  of 

mutual  intent,    p.  243. 
Illegal-^whAt  does  not  render,    p.  244. 
Illegal  option — ^what  is.    p.  243. 
Indemnities  in  grain — ^when  invalid,    p.  244. 

when  valid,    p.  244. 

Interstate  Commerce  Act — effect  of  violation  of.    p.  111. 
Measure  of  damages — in  action  for  breach  of  contract  for  sale  of  chat- 
tels,   p.  508. 
Principal  and  agent — effect  of  ratification,    p.  461. 
Purchaser — rights  of,  to  return  merchandise  not  satisfactory,    p.  514. 
Rejection  of  proposition — ^what  equivalent  to.    p.  356. 
Repudiation — effect  of.    p.  590. 

what  effects,  providing  for  redelivery  of  coaL    p.  690. 

what  tends  to  establish,    p.  589. 

Rescission — ^when  breach  of  warranty  does  not  justify,    p.  474. 

Sales — what  does  not  amount  to  rejection  or  offer  to  return,    p.  479. 

-^^  what  essential  to  rescission,    p.  474. 

-^^  when  option  to  return  must  be  exercised,    p.  479. 

Time  of  essence — ^when  ceases  to  be.    p.    590. 

when  is.    p.  590. 

■  when  not.    p.  568. 
Want  of  mutiialiiy— when  contract  not  void  for.    p.  291* 

CONTRIBUTORY  NEGLIOENCB. 

Appro<iching  railro<id  crossing — ^when  person  not  guilty  of.    p.  88. 

Crossing  railroad  tracks — duty  of  companion  of  driver,    p.  89. 

Minor — ^when.  cannot  be  guilty  of.    p.  381. 

Person  crossing  street — ^when  guilty  of.    p.  554. 

Speed  ordinance — right  of  citizens  to  rely  upon  observance  of.    p.  1. 

CONVEYANCES. 

Cattle  guards — when  deed  imposes  obligation  to  maintain,    p.  9. 
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Covenants — ^when  parol  evidence  incompetent,     p.  9« 
Merchantable  title — what  constitutes,    p.  134. 
Question  of  conatruotion — how  determined,    p.  0. 

CORPORATIONS. 

Ceased  to  do  business — what  does  not  establish  that  corporation  has. 

p.  158. 
Dividends — discretion  of  directors  as  to.    p.  98. 

when  chancery  will  not  order  declaration  of.    p.  98. 

Foreign  corporation — effect  of  act  of  1905  upon  status  of,  doing  busi- 
ness in  this  state  contrary  to  provisions  of  previous  act.    p.  312. 

when  doing  business  in  this  state  contrary  to  statute,     p.  312. 

Foreign  insurance  company — ^when,  not  doing  business  in  this  state 
contrary  to  statute,    p.  467. 

Obligation — what  not.    p.  170. 

Subscription  to  stock — ^how  cannot  be  impeached,    p.  517. 

when  made  in  good  faith,    p.  517. 

Trea9wry  stock — defined,    p.  517. 

COSTS. 

Action  of  chancellor — ^when  not  disturbed,    p.  94. 
Additional  abstract — ^when  costs  of  taxed  against  appellant,    p.  336. 
Due  course  of  administration — ^when  costs  should  be  paid  in.    p.  123. 
Taaoation — ^when  reversal  will  not  be  awarded  because  of  manner  of. 
p.  446. 

COVENANTS. 

Parol  evidence — ^when  incompetent,    p.  9. 
Question  of  construction — ^how  determined,    p.  9. 

CRIMINAL  LAW. 

Contracts — ^what   essential   to   make   illegal   as    gambling    in   nature. 

p.  243. 
when    cannot   be   enforced    notwithstanding   absence    of    mutual 

intent  to  gamble,    p.  243. 
Criminal   Code — section    18    relating   to    setting   fire   to    woods,   etc, 

construed,    p.  145. 
Oambling — ^what  essential  to  make  contract  illegal,    p.  243. 
Habeas  corpus — ^when  order  of  discharge  void.    p.  328. 
JUegal  option — what  is.     p.  243. 
Indemnities  in  grain — when  invalid,    p.  244. 
-^—  when  valid,    p.  244. 
MunicipcU  Court — when  without  jurisdiction,    p.  466, 
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DAMAGES. 

Assault  and  hatter^ — ^what  eyidence  competent  upon  question  of  dam- 
ages,   p.  288. 

Erroneous  e%Adence — when  admission  will  not  reverse,    p.  393. 

Incompetent  evidence — ^when  will  not  reverse,    p.  9. 

Injuries  Ad — instruction  upon  question  of  damages  in  action  under, 
approved,    p.  457. 

Measure  of  damages — in  action  against  carrier  for  delay  in  transporta- 
tion,   p.  190. 

in  action  for  breach  of  contract  for  sale  of  chattels,    p.  508. 

Presumption  of  damages — in  actions  under  Injuries  Act.    p.  457* 

Verdict — when  excessive,    p.  141. 

when  not  excessive,    p.  288. 

Wrongful  act — damages  in  action  for  death  caused  by.    p.  106. 

what  competent  in  action  for  death  caused  by.    p.  47. 


DECREES. 

Loch  of  complainant — effect  of,  upon  power  of  court  to  enter  decree, 
p.  278. 

DEFAULTS. 

Diligence — ^what  not  showing  of,  upon  motion  to  set  aside  default, 
p.  307. 

Municipal  Court — when  action  of  court  in  refusing  to  set  aside  default 
will  not  be  disturbed,    p.  341. 

^—  when  improper  to  enter  default,    p.  341. 

—  when  without  jurisdiction  to  entertain  motion  to  Tacate  judg- 
ment,   p.  341. 

Bet  aside — ^what  essential  to.    p.  306. 

when  judgment  by  default  not.    p.  341. 


DEFINITIONS. 
**Child^* — as  used  in  casualty  policy,  p.  533. 

DISMISSALS. 

Discontinuance — ^what  operates  as.     p.  288. 

General  call — propriety  of  dismissal  upon.    p.  345. 

Municipal  Court — section  of  Act  respecting  nonsuits  construed,    p,  50d. 

presumption — ^when  of  propriety  of  dismissal  indulged,    p.  344, 
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DIVORCE. 

Separate  maintenance — ^what  eBsential  to  establish,    p.  176. 
Temporary  aUmany — ^what  not  essential  to  validity  of  order  allowing, 
p.  307. 

DOWER. 

Renunciation — sections  10  and  12  of  Aet  oonstrued.    p.  123. 

DRAINAGE. 

District — ^what  essential  to  liability  of.    p.  174. 

ELECTION  OF  REMEDIEa 

See  Remedies. 

EMPLOYER  AND  EMPLOYE. 

IKMiUiryd— when  justified,    p.  628. 

EQUITY. 

See  Chanoebt. 

EVIDENCE. 

Additional  evidence — ^when  properly  heard  after  remandment  with  direc- 
tion to  enter  decree,    p.  94. 

Admiaaiona  against  interest — effect  of.    p.  467. 

Admissions  of  law — ^not  competent  in  impeachment,    p.  381. 

Assault  and  battery — what  evidence  competent  upon  question  of  dam- 
ages,   p.  288. 

Atoard — what  testimony  competent  to  impeach,    p.  352. 

Common  carriers — ^what  makes  prima  facie  case  of  negligence,    p.  117. 

ContrcLdict  witness — right  of  party  to.    p.  426. 

Corporation — ^what  does  not  establish  fact  of,  having  ceased  to  do  busi- 
ness,   p.  158. 

Covenants — ^when  parol  evidence  incompetent,     p.  9. 

Criminal  Code — section  18  relating  to  setting  fire  to  woods,  etc.,  con- 
strued,   p.  145. 

Damages — ^when  admission  of  erroneous  evidence  will  not  reverse,  p. 
393. 

Error — ^what  does  not  waive,  in  admission  of  evidence,  p.  179. 

Expert  testimony — upon  what  competent,    pp.  47,  196. 

Failure  to  strike — when  will  not  reverse,    p.  66, 
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Jneompeient  evidence — ^when  though  subsequently  stricken  out  ground 

for  reversal,  p.  60. 

when  will  not  reverse,    p.  9. 

Impeaching  evidence — ^test  of  competency  of.     p.     381. 

Impeaching  teatimony — effect  of.    p.  381. 

Impeachment — ^what  not  inherently  competent  by  way  of.    p.  SSL 

Judicial  notice— of  what  not  taken,    p.  111. 

Letter — what  competent  to  explain,    p.  350. 

Ohieoiion — when  does  not  avail,    p.  47. 

Phy$ioian — ^when  testimony  of  incompetent,    p.    60. 

Queetiona — ^what  improper,    p.  70. 

Queetiona  of  fact — involved  in  admissibility  of  evidence,  for  the  court 

p.  642. 
Rebuttal — ^propriety  of  evidence  in.    p.  48. 
Ree  gestae — what  not  part  of.    pp.  48,  60,  176. 
Btatementa  in  icriting — ^when  incompetent  as  exhibit,    p.  140. 
Burets — what  evidence  competent  against,    p.  488. 
Variance — when  objection  comes  too  late.    p.  168. 
Written  statement — what  essential  to  admissibility  of,  employed  for 

purposes  of  impeachment,    p.  641. 
Wrongful  act — ^what  competent  in  action  for  death  caused  by.    p.  47. 
what  incompetent  in  action  for  death  caused  by  electric  wires. 

p.  47. 

EXCEPTIONS. 
BiU  of  exception9—ho\i  impeached,    p.  287. 

EXECUTIONS. 

Xtfi^y— what  not  abandonment  of  property  justifying,    p.  637« 

EXECUTORS  AND  ADMINISTRATORS. 

Administrator — ^what  does  not  discharge,    p.  216. 

when  question  of  legal  appointment  of,  cannot  be  raised,    p.  216. 

Administrator  de  "bonis  non — ^jurisdiction  to  appoint,    p.  216. 

AUovoance  of  claims — ^jurisdiction  with  respect  to.     p.  216. 

Bid — power  of  court  to  enforce,    p.  228. 

Creditors — what  does  not  affect  rights  of.    p.  216. 

Baoeoutor—when  should  defend,     p.  232. 

Interest — ^when  properly  allowed  against  executor,    p.  12S« 

Purchase — when  by  executor  illegal,    p.  31. 

FEES  AND  SALARIES. 

Masters  in  chanceri^ — ^when  allowance  of  solicitor's  fees  wil]  not  be  dis- 
turbed,   p.  6^1, 
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FORCIBLE  ENTRY  AND  DETAINER. 

'Complaini — ^what  omission  does  not  affect  sufficiency  of.    p.  401. 
Judgment — effect  of  misprision  of  clerk,    p.  491. 

FORECLOSURE. 

AvermetdM  of  hiU — ^when  sufficient  to  confer  jurisdiction,    p.  621. 
Pledgee — ^when  foreclosure  appropriate,    p.  25. 

FORGERY. 

VegoHahle  inatruments — ^when  bank  not  liable  back  as  upon  forged  en- 
dorsement,   p.  416. 

— -  when  payment  of  draft  upon  forged  endorsement  confers  cause 
of  action,    p.  416.  . 

— —  when  payment  of  draft  upon  forged  endorsement  does  not  confer 
cause  of  action,    p.  415. 

FRAUD. 

Oo»lfiacto— when  fraud  defense  to  action  upon,  at  law.    p.  315. 

GAMBLING. 

Conlfooto-^what  essential  to  make  illegal  as  gambling  in  nature,  p. 
243. 

when  cannot  be  enforced  notwithstanding  absence  of  mutual  in- 
tent to  gamble,    p.  243. 

Illegal  option — what  is.    p.  243. 

Indemnitiea  in  grcnn — ^when  invalid,    p.  244. 

—  when  valid,    p.  244. 

GUARDIAN  AND  WARD. 

£f«refy— right  of,  to  discharge  upon  bond.    p.  19. 

— »  when  petition  by,  should  not  be  discharged,    p.  19. 

HABEAS  CORPUS. 

Order  of  discharge— -vrhen  void.    p.  328. 

HUSBAND  AND  WIFE. 

Ineompetency— when  cannot  be  urged,    p.  393. 

Wife— when  incompetency  of,  cannot  be  urged,    p.  893. 

f     .  Vol.    CLVI.- 
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INJUNCTIONS. 

Contempt — ^wbat  not  essential  to  proceeding  for.    p.  328. 

when  order  of  commitment  sufficiently  definite,    p.  336. 

when  technical  objections  come  too  late.    p.  328. 

Obedience — ^when  required,    p.  327. 

who  bound,     p.  328. 

Strikee — ^propriety  of  injunction  in  connection  with.    p.  328. 

INSTRUCTIONS. 

Ahetract  in  form — ^when  will  not  reverse,    p.  89. 
Argumentative — instructions  must  not  be.    p.  209. 
Aiaum^  riek — when  rulings  upon  instructions  as  to  doctrine  of  er- 
roneous,   p.  61. 
Cautionary  instruction — when  refusal  will  not  reverse,    p.  268. 
Common  carriers — ^when  instruction  in  action  against  erroneous,    p.  68. 
Complaint — ^when  cannot  be  made.    pp.  17,  209. 
Contradictory — effect  of  request  for.    p.  22. 

Demand  for  prope — ^when  instruction  as  to,  appropriate,  p.     140. 
Determination  of  facte — ^when  instruction  as  to,  not  erroneous,    p.  267. 
Element  essential  to  recovery — instructions  must  not  ignore,    p.  129. 
Ewercise  of  care — ^when   modification   of  instruction  upon,  erroneous. 

p.  48. 
Fellow  servant  rule — when  failure  to  give  instruction  as  to  not  error. 

p.  209. 
Inaccuracies — when  will  not  reverse,    p.  503. 
Interest  of  employe — when  instruction  upon  appropriate,    p.  579. 
Order  of  consideration  of  issues — when  refusal  as  to,  will  not  reverse. 

p.  602. 
Ordinary  care — instruction  upon  exercise  of,  approved,    p.  452. 
—  what  omission  in  instruction  defining,  not  erroneous,    p.  679. 
■      when  use  of  particular  phrase  as  to  exercise  of,  not  erroneous. 

p.  579. 
Peremptory — when  properly  refused,    p.  129. 
Plaintiffs  testimony — instruction  upon  consideration  of,  not  error,    p. 

452. 
Predicated  upon  evidence — instructions  must  be.    p.  65. 
Province  of  jury — instructions  must  not  invade,    p.  165. 
Question  of  law — ^when  submission  of  will  not  reverse,    p.  381. 
Refusal  of  correct — ^when  will  not  reverse,    pp.  70,  209. 
Safety  Appliance  Act — ^when  instruction  under,  not  erroneous,    p.  369. 
Streets — when  upon  obligation  of  city  with  respect  to  its,  erroneous,    p. 

617. 
Theory  of  case — ^when  party  not  entitled  to  have  presented,    p.  165. 
Undue  emphaMs — ^when  not  given  to  question  of  damages,    p.  602, 
*^Unlawful" — ^when  omission  of,  harmless  error,    p.  17. 
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INSURANCE. 

Ahandonmeni — what  does  not  constitute,  under  life  insuranee  policy. 

p.  569. 
Casualty  policy — ^''child"  as  used  in,  construed,    p.  633. 

when  not  void.    p.  633. 

Foreign  insurance  company — ^when,  not  doing  business  in  this  state 

contrary  to  statute,    p.  467. 
Forfeiture— what  essential  to  enforcement  of.    p.  668. 
PoUoiee — ^by  what  law  governed,    p.  668. 

how  construed,    pp.  633,  568. 

Premium — ^when  non-payment  does  not  void  policy,    p.  568. 

when  payment  of,  to  agent,  puts  policy  in  force,    p.  486. 

Proofs  of  lose — effect  of  delay  in  objecting  to.      p.  352. 
Time  of  essence — ^when  not.    p.  568. 

INTEREST. 

Bweouior — ^when  interest  properly  allowed  against,    p.  123. 
Tender — when  does  not  stop  running  of  interest,    p.  123. 

INTERSTATE  COMMERCE. 

Iniereiaie  Oommeroe  Ao^— effect  of  violation  of.    p.  111. 

JUDGMENTS,  DECREES  AND  EXECUTIONS. 

Default — what  essential  to  entitle  defendant  to  have,  set  aside,    p.  306. 

what  not  showing  of  diligence  upon  motion  to  set  aside,    p.  307. 

Enforcement  of  judgment — ^when  equity  should  not  interfere  with.     p. 

446. 
Executions — ^what  not  abandonment  of  property  justifying  levy.    637. 
Form — ^where  plaintiff  is  defeated,    p.  186. 
Lack  of  complainant — effect  of,  upon  power  of  court  to  enter  decree,    p. 

278. 
Mtspriston  of  clerk — effect  of.    p.  491. 
Municipal  Court — section   of  Act  respecting  non-suits   construed,     p. 

606. 
when  action  of  court  in  refusing  to  set  aside  default  will  not  be 

disturbed,    p.  341. 

when  judgment  by  default  not  set  aside,    p.  341. 

when  without  jurisdiction  to  entertain  motion  to  vacate  judgment. 

p.  341. 
Newly  discovered  evidence — ^what  will  not  justify  interference  by  court 

of  chancery,    p.  446. 
Refusal  to  vacate  judgment — ^what  not  considered  upon  review  of.    p. 
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Respondeat  ofM^er— when  judgment  should  not  he  rendered,    p.  278. 
Seven-year  «fai«^e— when,  applying  to  justice's  judgment^  tolled,     p. 

408. 
Statement  of  faef-^whai  stricken,    p.  477. 

JURISDICTION. 

Justice  of  the  peace— what  does  not  affect  jurisdiction  of  circuit  oonrt 

upon  appeal  from.    p.  463. 
Mwiioi/pal  Court — when  without  jurisdiction,    p.  466. 
Suhjeot-mattet — what  essential  to  jurisdiction,    p.  271. 

JUSTICES  OF  THE  PEACE. 

Defective  transcript — ^when  confers  jurisdiction  of  appeaL    p.  463. 
Jurisdiction— whtct  does  not  affect,  of  circuit  oourt  upon  appeal  fronGi 

justice,    p.  463. 
Seven-year  statute — when,  applying  to  justice's  judgment^  tolled,     p. 

463. 

LACHES. 

Administration  of  estates— ^hsit  not  lachee  barring  right  to  sell  real  es- 
tate to  pay  debts,   p.  216. 


LANDLORD  AND  TENANT. 

Double  rent — what  essential  to  liability  for,  under  section  2  of  Act.    p. 

356. 
Personal  injuries — ^rule  as  to  liability  of  landlord  for.    p.  186. 
Rent — when  party  signing  lease  not  liable  for.    p.  482, 
Right  of  reneuHiI— ^hat  does  not  confer,    p.  860. 


LIENS. 

Meohanufs  liens— hom  notice  of  subcontractor's  lien  must  be  served,  p. 
430. 

what  essential  to  recovery  of  judgment  by  subcontractor  in  as- 
sumpsit against  owner  and  contractor,    p.  500. 

what  service  of  notice  by  subcontractor  upon  owner  insufBeieni. 

p.  600. 

when  fee  as  well  as  leasehold  interest  subject  t6.    p.  82. 

when  judgment  against  contractor  in  favor  of  subcontractor  prop- 
erly denied,    p.  430. 

who  subcontractor  within  meaning  of  section  21  of  act    p.  430. 
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MALiaOUS  PROSECUTION. 

Bankruptcff — iection  2,  subflection  3,  fixing  liability  for  obtaining  re- 

oeiyer  conatrued.    p.  271. 
Common  law—whut  essential  to  establiah  malicioua  proseeution  at    p. 

270. 

IIASTEBS  IN  CHANCBBY. 

Findinga — wben  set  aside,    p.  202. 

Ohjectiona — effect  of  failure  to  file.    p.  621«  ^ 

Reference — when  improper,    p.  270. 

8olicitor'$  /ees-^when  allowance  of  will  not  be  disturbed,    p.  9XL 

MASTER  AND  SERVANT. 

Atswned  riek — doctrine  of  defined,    p.  130. 

what  within  doctrine  of.    pp.  170,  440. 

when  doctrine  of  will  bar  recovery,    p.  303. 

when  does  not  apply,    pp.  200,  602. 

Ooniributory  negligenoe-'^when  minor  cannot  be  guilty  of.    p.  881. 

Death  of  plaintiff--eBeeit  of,  in  action  for  personal  injuries,    p.  808. 

Deolarationr—^hen  states  cause  of  action,    p.  303. 

Defective  appUanoes— what  knowledge  not  essential  to  liability  because 
of.    p.  364. 

Bxeroiee  of  oaf»— when  modification  of  instruction  upon,  erroneous,  p. 
48. 

Injuries  Act— instraction  upon  question  of  damages  in  action  under^  ap- 
proved,   p.  467. 

upon  whom  cause  of  action  conferred,    p.  457. 

/fwpecttotir— when  duty  of,  urgent.  j>.  364. 

Inetruction — upon  exercise  of  ordinary  care  approved,    p.  462. 

what  omission  in,  defining  ordinary  care,  not  erroneous,    p.  670. 

when  failure  to  give  as  to  fellow-servant  rule  not  error,    p.  200. 

when  rulings  upon,  as  to  doctrine  of  assumed  risk,  erroneous,    p. 

61. 

when  imder  safety  appliance  act  not  erroneous,    p.  360. 

when  use  of  particular  phrase  as  to  exercise  of  ordinary  care  not 

erroneous,    p.  670. 

Joint  UahUitp — ^at  essential  to  establish,  in  action  for  negligence,  p. 
207. 

Negligenee—'whtkt  not,  as  a  matter  of  law.    p.  130. 

Phyeician — ^when  testimony  of  incompetent,    p.  60. 

Preewnption  of  damagee^n  actions  under  Injuries  Act    p.  467. 

Recovery  at  loto— what  bars.    p.  426. 

Ree  ipta  logvitur-^when  doctrine  applies,    pp.  303,  687.  ^ 

<—  when  recovery  cannot  be  predicated  upon  doctrine  of.    p.  568. 
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Safety  Appliance  Act — ^federal  law  construed,    p.  369. 
Statute  of  Limitations — ^In juries  Act  construed,    p.  89. 

when  not  retroactive,    p.  89. 

Wrongful  act — damages  in  action  for  death  caused  by.    p.  196. 

what  competent  in  action  for  death  caused  by.    p.  47. 

what  essential  to  recover  for  death  caused  by.    p.  1. 

what  incompetent  in  action  for  death  caused  by  electria  wires,  p. 

47. 

MEASUKE  OF  DAMAGES. 

Breach  of  contract — measure  of  damages  in  action  for,  for  sale  of  chat- 
tels,   p.  008. 

Delay  in  transportation — ^measure  of  damages  in  action  against  carrier 
for.    p.  190. 

Injuriea  Act — instruction  upon  question  of  damages  in  action  under,  ap- 
proved,   p.  457. 

Wrongful  act— damages  in  action  for  death  caused  by.    p.  19<l. 

MECHANICS'  LIENa 

See  LncNS. 

MINES  AND  MINERS. 

Instruction — when  as  to  demand  for  props  appropriate,    p.  140L 

MOTIONS  FOR  NEW  TRIALS. 

Declaration — when  sufficient  after  verdict,    pp.  151,  541. 

Defective  count— effect  of,  after  verdict,    p.  1. 

Newly  discovered  evidence — ^when  not  ground  for  new  trial,     pp.  105| 

381. 
Vttriance — when  does  not  appear,    p.  369. 

when  objection  comes  too  late.    p.  158. 

Verdicts — ^when  excessive,    p.  141. 

when  not  disturbed,     pp.  165,  223,  226,  267,  381,  452,  467,  498, 

503,  530,  557,  626. 

when  not  excessive,    pp.  288,  602. 

when  set  aside  as  against  the  evidence,    pp.  119,  204,  847,  377, 

405. 
— «  when  upon  merits  must  be  disregarded,    p.  342. 

MUNICIPAL  CORPORATIONS. 

Drainape— -what  essential  to  liability  of  district,    p.  174. 
Dumping  of  garbage — liability  of  city  for.    p.  162. 
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Ordinaticea — ^validity  of,  requiring  real  estate  brokers  to  be  licensed. 

p.  483. 
Btreei9 — duty  of  city  with  respect  to.    p.  617. 

MUNICIPAL  COUKT. 

BiU  of  exception* — what  does  not  confer  jurisdiction  to  extend  time  for. 
p.  408. 

-  when  without  jurisdiction  to  extend  time  for.    p.  408. 

Default — ^when  action  of  court  in  refusing  to  set  aside,  will  not  be  dis- 
turbed,   p.  341. 
■  when  improper  to  enter,    p.  341. 

• when  judgment  by,  not  set  aside,    p.  341. 

Jurisdiction — when  without,     p.  466. 

Motion  to  vacate — ^when  without  jurisdiction  to  entertain,    p.  341. 
Ifoniuite — section  of  act  respecting,  construed,    p.  506. 
"Btatement  of  facte** — what  not,  etc.    p.  488. 

when  stricken,    p.  477. 

Subject  to  review — when  common  law  record  only.    p.  839. 
Verdict — when  not  disturbed,    p.  498. 

NEGLIGENCE. 

Amusement — ^right  of  ticket-holder  in  place  of.    p.  623, 
Assumed  risk — doctrine  of  defined,    p.  130. 

-  what  within  doctrine  of.    pp.  379,  440. 

-  when  doctrine  of  will  bar  recovery,    p.  303. 

-  when  does  not  apply,    pp.  209,  602. 

Common  carriers — what  makes  prima  facie  case  of  negligence,    p.  117. 
Contributory  negligence — duty  of  companion  of  driver  about  to  cross 

railroad  tracks,    p.  89. 

when  minor  cannot  be  guilty  of.    p.  381. 

when  person  approaching  railroad  crossing  not  guilty  of.     p.  88. 

when  person  crossing  street  guilty  of.    p.  554. 

Death  of  plaintiff — effect  of,  in  action  for  personal  injuries,    p.  393. 

Declaration — ^when  states  cause  of  action,    p.  393. 

Defective  appliances — ^what  knowledge  not  essential  to  liability  because 

of.    p.  364. 
Engineer — when  in  charge  of  train  not  guilty  of.    p.  89, 
Exercise  of  care — ^when  modification  of  instruction  upon,  erroneous. 

p.  48. 
Exhibition  of  injury — ^propriety  of  permitting,  to  jury.    p.  578. 
Fires  communicated  by  locomotiva — liability  of  railroad,    p.  66. 
Injuries  act — instruction  upon  question  of  damages  in  action  under, 

approved,    p.  457. 

upon  whom  cause  of  action  conferred,    p.  457. 

Inspection — when  duty  of,  urgent,     p.  864. 
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In$truciion — upon  exercise  of  ordinary  care,  approved,    p.  452. 

what  omission  in,  defining  ordinary  care,  not  erroneoua.    p.  679. 

when  failure  to  give  as  to  fellow-servant  rule  not  error,    p.  209. 

—  when  rulings  upon,  as  to  doctrine  of  assumed  risk  erroneous,    p. 
61. 

when  under  safety  appliance  act  not  erroneous,    p.  889. 

— ^  when  upon  interest  of  employe  appropriate,    p.  579. 

—  when  upon  obligation  of  city  with  respect  to  its  streets  erroneous, 
p.  617. 

when  use  of  particular  phrase  as  to  exercise  of  ordinary  care  not 

erroneous,    p.  579. 
Joint  liabtUty—what  essential  to  establish,  in  action  for  negligence,    p. 

297. 
LatMord — ^rule  as  to  liability  for  personal  injuries,    p.  185. 
Master  and  servant — what  bars  recovery  at  law.    p.  426. 
Matter  of  Uhd — ^what  not  negligence  as.    p.  130. 
Ter9<mal  injuries — ^what  essential  to  recovery  for.    p.  402. 
Phyeioian — ^when  testimony  of  incompetent,    p.  60. 
Presumption  of  damages — ^in  actions  under  Injuries  Act    p.  467. 
Res  gestof — ^what  not  part  of.    p.  60. 
Res  ipsa  loquitur — ^when  doctrine  applies,    pp.  393,  587. 
-^—  when  recovery  cannot  be  predicated  upon  doctrine  of.    p.  568. 
Safety  Appliance  Aot — ^federal  law  construed,    p.  369. 
Speed  ordinance — ^right  of  citizens  to  rely  upon  observance  of.    p.  L 
Statute  of  Limitations — Injuries  Act  construed,    p.  89. 

when  not  retroactive,    p.  89. 

8treete-~duty  of  city  with  respect  to.    p.  617. 

Traction  company— duty  of>  with  respect  to  wagon  upon  its  traeka. 

p.  578. 
Wrongful  act — damages  in  action  for  death  caused  by.    p.  196. 

what  competent  in  action  for  death  caused  by.    p.  47. 

what  essential  to  recover  for  death  caused  by.    p.  1. 

what  incompetent  in  action  for  death  caused  by  electric  wires,    p. 

47. 

NEGOTIABLE  INSTRUMENTS. 


Forged  endorsement — when  bank  not  liable  back  as  upon.    p.  415. 

when  payment  of  draft  upon,  confers  cause  of  action,    p.  415. 

when  payment  of  draft  upon,  does  not  confer  cause  of  action,    p. 

415. 

NEW  TRIALa 


See  MonoKS  fob  New  Trials. 
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NOTICES. 

If^quett  of  damagea — aright  of  defendant  to  notice  of.    p.  807* 

ORDINANCES. 

Reai  etiaie  5rol;er»— validity  of  ordinance  requiring^  to  be  lioraaed.    p. 
483. 

ORDINARY  CARE. 

See  NuLiQENOBi 

PARTIEa 

Laeto  ef  oomplaifiaiif— effeet  of,  upon  power  of  court  to  enter  decree, 
p.  278. 

PENALTIES  Ain)  FORFEITURES. 

In9urumt0    what  easential  to  enforcement  of  forfeiture,    p.  668. 

PERSONAL  INJURIES. 

AffMiMffnenf-— right  of  ticket-holder  in  place  of.    p.  ffSS, 
A$9umed  mib—- doctrine  of  defined,    p.  130. 

what  within  doctrine  of.    pp.  179,  440. 

— —  when  doctrine  of  will  bar  recovery,    p.  303. 

*-— -  when  does  not  apply,    pp.  200,  602. 

Oantrihuiory  negligence— duty  of  companion  of  driver  about  to  Ofoas 

railroad  tracks,    p.  80. 

when  minor  cannot  be  guilty  of.    p.  381. 

— —  when  person  approaching  railroad  crossing  not  guilty  of.    p.  88. 

when  person  crossing  street  guilty  of.    p.  664. 

Death  of  plaintt/f— effect  of,  in  action  for  personal  injuries,    p.  303. 

Deolaraiion — ^when  states  cause  of  action,    p.  393. 

Defective  appUancee — ^what  knowledge  not  essential  to  liability  because 

of.    p.  364. 
Eaerdae  of  car»— when  modification  of  instruction  upon^  erroneous. 

p.  48. 
BwhiUtion  of  tfi/ury— propriety  of  permitting,  to  Juiy.    p.  678. 
Injuriee  Act — ^instruction  upon  question  of  damages  in  aetion  under, 

approved,     p.  467. 
^^-  upon  whom  cause  of  action  conferred,    p.  467. 
Inspection — ^when  duty  of,  urgent     p.  364. 
Instructions — upon  exercise  of  ordinary  care,  approved,    p.  462. 
what  omission  in,  defining  ordinary  care,  not  erroneous,    p.  679. 
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Itutructioiu — ^when  failure  to  give  as  to  fellow-servant  rule  not  error. 

?.  209. 
— ^—  when  rulings  upon,  as  to  doctrine  of  assumed  risk,  erroneous,    p. 

61. 

when  under  safety  appliance  act  not  erroneous,    p.  369. 

when  upon  interest  of  employe  appropriate,    p.  579. 

when  upon  obligation  of  city  with  respect  to  its  streets  erroneous. 

p.  617. 
when  use  of  particular  phrase  as  to  exercise  of  ordinary  care  not 

erroneous,    p.  679. 
Joint  liability — ^what  essential  to  establish,  in  action  for  negligence,    p. 

297. 
Landlord — ^rule  as  to  liability  for  personal  injuries,    p.  186. 
Master  and  servant — what  bars  recovery  at  law.    p.  426. 
Negligence — what  essential  to  recovery  for  personal  injuries  alleged  to 

have  been  occasioned  by.    p.  402. 

—  what  not,  as  a  matter  of  law.    p.  130. 

—  when  engineer  in  charge  of  train  not  guilty  of.    p.  89. 
Physician — ^when  testimony  of  incompetent,    p.  60. 
Presumption  of  damages — in  actions  under  Injuries  Act.    p.  467. 
Res  gestm — what  not  part  of.    p.  60. 

Res  ipsa  loquitur — ^when  doctrine  applies,    pp.  393,  687. 

when  recovery  cannot  be  predicated  upon  doctrine  of.    p.  663. 

Safety  Appliance  Act — ^Federal  law  construed,    p.  369. 

Speed  ordinance — aright  of  citizens  to  rely  upon  observance  of.    p.  1« 

Statute  of  Limitations — Injuries  Act  construed,     p.  89. 

when  not  retroactive,    p.  89. 

Streets — duty  of  city  with  respect  to.    p.  617. 

Traction  company— duty  of,  with  respect  to  wagon  upon  its  trade    p. 

578. 
Wrongful  act — damages  in  action  for  death  caused  by.    p.  196. 
— -  what  competent  in  action  for  death  caused  by.    p.  47. 
■         what  essential  to  recovery  for  death  caused  by.    p.  1. 
— ^-  what  incompetent  in  action  for  death  caused  by  electric  wires,    p. 

47. 

PLEADING. 

Appearance — need  not  be  written,     p.  346. 

Assumpsit — recovery  upon  account  stated,    p.  244. 

Bonds — when  demand  not  condition  precedent  to  maintenance  of  action 

upon.    p.  488. 
Declaration — ^when  states  cause  of  action,    p.  393. 

what  sufficient  after  verdict,    pp.  89,  161,  641. 

Defective  count— effect  of,  after  verdict,    p.  1. 

Defective  declaration — ^wlien  does  not  affect  verdict,    p.  393. 

Forcible  entry  and  detainer— -YfliSLt  omission  does  not  affect  sufficiency 

of  complaint,     p.  491. 
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Foreclosure — ^when  averments  of  bill  sufficient  to  confer  jurisdiction,    p. 

621. 
General  tsstie— what  admitted  by.    p.  161. 

■  when  pleas  amount  to.    p.  165. 
Joint  liabilit}^ — what  essential  to  establish,  in  action  for  n^ligence.    p. 

297. 
Reooverj^ — upon  what  may  be  predicated,    p.  190. 
Self'defenae—whait  pleading  essential  to,  as  answer  to  oivil  action,    p. 

17. 
Variance — when  does  not  appear,    p.  369. 
—  when  objection  comes  too  late.    p.  168. 

PLEDQEa 

J^oreoIoMir^— when  appropriate,    p.  26. 

PRACnCE. 

Appearance — ^need  not  be  written,    p.  345. 

Dieconiinuance — what  operates  as.     p.  288. 

Inquest  of  damages — right  of  defendant  to  notice  of.    p.  807* 

Jury — ^what  cannot  be  carried  from  bar.    p.  381. 

Masters  in  cha/ncery — when  reference  improper,    p.  279. 

Respondeat  ouster — when  judgment  should  not  be  rendered,    p.  278. 

Yerdicts — ^when  excessive,    p.  141. 

when  not  disturbed,     pp.  165,  223,  226,  267,  381,  462,  467,  498, 

603,  530,  667,  626. 
-^—  when  not  excessive,    pp.  288,  602. 
when  set  aside  as  against  the  evidence,    pp.  119,  204»  347,  377, 

406. 

PRESUMPTIONS. 

Dismissal — ^when  presumption  of  propriety  of  indulged,    p.  344. 
Injuries  Act — instruction  upon  question  of  damages  in  action  under, 

approved,    p.  457. 
Presumption  of  damages — in  actions  under  Injuries  Act.    p.  457. 
Rules  of  court — presumption  as  to  compliance  with.    p.  621. 
Verdict — ^when  presumption  indulged  that  evidence  supports,     p.  207. 

PRINCIPAL  AND  AGENT. 

See  Agency. 

PRINCIPAL  AND  SURETY. 

See  SUBBTTBHIP. 
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RAILBOADS. 

0aM«-guard9^^when.  deed  impoeee  obligation  to  nuuntain.    p.  9. 
Fire$  ecmmunioaied  by  looomoiive — ^liability  of  railroad,    f.  66. 
Inteniate  Oommeroe  Act — effect  of  yiolation  ot   p.  HI. 
LtoMlity— when  terminateB.    p.  493. 

RATIFICATION. 

PHrndpai  mnd  «fenf— <effeet  of  ratifleatioii.    p.  40L 

BECEIVBRSHIPS. 

BanJbnipioy— eeetion  2,  subaeetioii  3,  fixing  liability  for  obtaining  re- 
ceiver construed,    p.  271. 

Jur%$dictum — what  doee  not  eetabliah  laek  of«  to  appoint  leoeiver. 
p.  271. 

REMEDIES. 

Election  o/  rmiiedlet— what  doee  not  oonetitate.    p.  41S. 
—  when  doee  not  arise,    p.  415. 

RES  JUDICATA. 

CofMtobZe'e  dond— when  judgment  upon,  not  ret  iudioaia,    p.  488. 
JD^/enea— -what  eeeentiaL    p.  339. 
Former  d«otetOf»— effect  of.    p.  862. 

8ALE& 

Breaeh  of  ooniraet — measure  of  damages  in  action  for,  for  sale  ol  chat- 
tels,   p.  508. 
Executor — ^when  purchase  by,  illegal,    p.  31. 
Merchantable  ttile— what  constitutes,    p.  134. 
Offer  to  return — ^what  does  not  amount  to.    p.  479. 
Option  to  return — ^when  must  be  exercised,    p.  479. 
Purchaser — rights  of,  to  return  merchandise  not  satisfactory,    p.  614. 
Sales  agent — ^what  not  within  implied  authority  of.    p.  479. 
Warrantj^ — ^how  question  determined,    p.  223. 

what  essential  to  enforcement,    p.  108. 

when  breach  of,  does  not  justify  rescission,    p.  474» 

who  unauthorised  to  waive  conditions,  p.  108. 

SEPARATE  MAIirnSNANCB. 

Right-^frlaLi  essential  to  establish,    p.  176. 
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Temporary  aKmofiy— vhat  not  «neiitial  to  Talidity  of  order  allowing, 
p.  807. 

STATUTE  OF  I1IMITATION& 

Infwriet  Ac^— oonstmed.  p.  89. 
Be*roacHve — ^when  not.  p.  89. 
iSeven  year  af a^tito— when,  applying  to  justice's  judgment,  tolled,   p.  403. 

STATUTORY  LAW. 

Bonlprupfy— section  2,  subsection  3,  fixing  liability  for  obtaining  re- 
ceiver construed,    p.  271. 

CrinUnal  Coda— section  18  relating  to  setting  fire  to  woods,  ete.  eon- 
strued.    p.  146. 

D&wer    sections  10  and  12  of  Act  construed,    p.  128. 

Forngn  oorporaiion — effect  of  act  of  1906  upon  status  of,  doing  busi- 
ness in  this  state  contrary  to  provisions  of  previous  act.    p.  812. 

Munieipdl  Court — section  of  Act  respecting  non-suits  construed,    p.  606. 

Practice— when  section  46  of  act  does  not  apply,    p.  278. 

Safety  Appliance  Act — ^federal  law  construed,    p.  360. 

Statute  of  LinUtatione — ^Injuries  Act  construed,    p.  80. 

when  not  retroactive,    p.  80. 

STRIKES. 

InjumeU€n9    proprie^  of  in  oMineotion  with  strikes,    pt  S88L 

SUBROGATION. 

Denial  -when  proper,    p.  232.  - 

SUPREME  OOUBT. 

Freehotd^whok  involved,    p.  278. 

when  not  involved,    p.  76. 

Freehold  tfnoolved— when  errors  considered  by  Appellate  Court  notwith- 
standing,   p.  76. 

SURETYSHIP. 

Demand— -when  not  condition  precedent  to  maintenance  of  action  upon 

bond.    p.  488. 
Dieeharffe—ri^t  of  surety  to,  upon  bond  of  guardian,    p.  19. 
Bee  judicata — ^when  judgment  upon  constable's  bond  not.    p.  488. 
Surety — ^what  evidence  competent  against,    p  488. 
-^  when  petition  by,  should  not  be  discharged,    p.  19. 
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TENDER. 

Constitute — what  does  not.    p.  474. 

Inter98t — ^when  tender  does  not  stop  running  of.    p.  123. 

TORTS. 

Amusement — ^right  of  ticket-holder  in  place  of.    p.  523. 

Assault  and  hatteiy — ^what  pleading  essential  to  self-defense  as  answer 

to  civil  action,    p.  17. 
Defense — ^what  not.    p.  162. 

Dumping  of  garbage — liability  of  city  for.    p.  162. 
Fires  communicated  by  locomotive — liability  of  railroad,    p.  66. 
Trusts — when  converted  funds  cannot  be  recovered  from  third  person. 

p.  377. 

TRIALS. 

Conduct  of  counsel — ^when  ground  for  reversal,    pp.  60,  542. 
Declaration — ^when  sufficient  after  verdict,    p.  641. 
Bahibition  of  injury — ^propriety  of  permitting,  to  jury.    p.  578. 
Jury — ^when  should  be  required  to  retire,    p.  542/ 
Remarks  of  counsel — when  not  subject  to  review,    p.  158. 

TROVER. 

Trusts — ^when  converted  funds  cannot  be  recovered  from  third  person, 
p.  377. 

TRUSTS. 

Chancery — jurisdiction  of    p.  31. 

Converted  funds — ^when  cannot  be  recovered  from  third  person,    p.  377. 

Executor — when  purchase  by,  illegal,    p.  31. 

VARIANCES. 

Whatnot,   p.  369. 

VENDEE  AND  VENDOR. 

Merchantable  title — ^what  constitutes,    p.  134. 

VERDICTS. 

Declaration — ^when  sufficient  after  verdict,    pp.  89,  151,  541. 
Defective  couni— ^ect  of,  after  verdict,    p.  1, 
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Defective  declaration — ^when  does  not  affect  verdict,    p.  393. 
Evidence — when  verdict  not  disturbed  as  against,     pp.  165,  223,  226, 
267,  381,  452,  467,  498,  503,  530,  557,  626. 

when  verdict  set  aside  as  against,    pp.  119,  204,  347,  377,  406. 

Ewceasive — when  verdict  is.    p.  141. 

when  verdict  not.    pp.  288,  602. 

Merita — ^when  verdict  upon,  must  be  disregarded,    p.  342. 

Newly  discovered  evidence — ^when  not  ground  for  new  trial,    p.  105. 

Preeumption — ^when  indulged  that  evidence  supports  verdict,    p.  207. 

WAKRANTIES. 

Conditions — ^who  unauthorized  to  waive,    p.  108. 

Enforcement — ^what  essential  to.    p.  108. 

Question — how  determined,    p.  223. 

Rescission — when  breach  of  warranty  does  not  justify,    p.  474* 

wiixa 

CofMlnfoffoii.    p.  282. 
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